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John Somers was made lord keeper, 
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Sir William Gregory knight, ? 

Sir Giles Eyre knight, 

Sir Samuel Eyre knight, made a 
Juſtice of the King's Bench this va- 

cation in Sir William Dolben's room, 
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the King, and therefore he may commit treaſon ; and if he does, 
his indi ſhall be contre /igeantiae ſuae debitum. The caſe of 
St Ferrara de Gama and Lewis Tinoco, 7 Rep. 6. a. 
Cabvin's caſe. A fortiori in the caſe of a man naturally born a 
ſubject to the King the indictment for treaſon ought to conclude 
| ſo. As to what was faid by Levinzs and Gould ſerjeants, that the 
omiſſion of theſe words was ſupplied by the words /igeantiam ſuam 
minime ponderans, and by the other words which follow after, contra 
dominum regem verum naturalem et ſupremum dominum fuum, which 
words (as they ſaid) neceſſarily imply, that Tucker was a liege fub- 
ject to the King, and conſequently that this treaſon was committed 
Pen. by him contra ligeantiae ſuae debitum: the court gave this anſwer; 
bo that inditments cannot be made good by implication. St. Pl. Cor. 
tion ill. 96. 4. As to the omiſſion of the words ſecreta membra amputentur 
See 2 Hawk. in the judgment, Juſtice Samuel Eyre gave his opini6n, that the 
_ e © attainder ought not to be reverſed for this reaſon, becauſe there is a 
Certainty ne- multitude of books, which warrant that omiſſion. But / Juſtice 
yp im In- Giles Eyre ſeemed to think, that theſe words ought to be inſerted 
in the volts becauſe the conſtant practice now warrants it; but 

by reaſon of the multitude of Precedents in the books, doubted as 

to the point. Holt Chief Juſtice would not give any opinion upon 

this point. But for the other reaſons the attainder was reverſed. 

And upon error brought in Parliament this judgment of reverſal 

in B. R. was affirmed Jan. 22. 1694-5. 2 


Comb. 369. Note; Holt Ch. J. declared, Mich. 7 Will. in argument öh 
Care. 348. the caſe of the King and Malcot, that in this caſe of the King 
bow. Pas, and Queen and Tucker no notice was taken of the omiſſion of 
Caſes 127. the words ſecreta membra amputentur, neither in the King's Bench 
2 Salk. 632. nor in Parliament ; but that the Judgment was reverſed only for 

the omiſſion of the words contra ligeantiae ſuae debitum in the 

King's Bench, and for the ſame reaſon the Judgment was affirmed 


in Parliament. TIEN 
Oliver ver/. Thomas, 
Intr. Paſch. 5 Will. & Mar. C. B. Rot: 653. 
8.C.Lev.367. A Sſumpſit for fees due to the plaintiff as an attorney. The 


defendant pleaded the ſtatute of limitations. On a demirrer 
by plaintiff adjudged a good plea. N 


Term Paſch. 6 Win & Mar. 3 
Goodright ver/. Corniſh, | 
Jectment. r that Jabn Knolls ſeiſed of the Lands 8. C. 4 Mod. 
in which, &c. had iſſue Jobn and Richard his ſons, and de- 3. 6. 
viſed the lands to John for fifty years if he ſo long lived, remainder Stdn. 408. 
to the heirs male of the body of Jahr, and for default of ſuch 3 Danv. Ab. 


iſſue remainder to Richard in tail male, remainder to the right 2 pl. + 
heirs of the deviſor : the deviſor died. Jobn the fon ſa _ — 


common recovery to the ufe of himſelf for life, ahd after to the 2 Was. 57. 
defendant in fee: the. plaintiff claimed under Richard, viz. leſſet 

of the eldeſt ſon of Richard. And it was adjudged, - 1. That this 
limitation to the heirs male of John was not any executory deviſe, 

but a plain contingent remainder, 2. That it was ill, becauſe 

there was no freehold to ſupport it, and therefore that the remain- 

der over to Richard well took effect. And Judgment was given 

for the Plaintiff, 2 Leon. 70. Challoner verſ. Bowyer. 


Orby ver/.. Hales. 
Intr. Tri. 4 Will. & Mar. C. B. Rot. 763. 


T was adjudged in this caſe Mich. 5 Will. & Mar, that if the 8. C. 4 Mod. 
Juſtices at the quarter ſeſſions make an order by virtue of 2 V. 3** 
& M. c. 15. for the diſcharge of poor priſoners, which order is 
not warranted by the ſtatute (as if the priſoner was in execution 
for more than 100/.) and the ſheriff diſcharge the priſoner, ac- 
cordingly; he ſhall not be liable to an eſcape. Ex relatione . 
m'ri Place. | ES: alle r | 
Qu. Becauſe. in that caſe the Juftices' had no jariſdiftion, and 
the ſheriff is bound to take notice at his peril for what ſum 
bis priſoner was charged in execution ? 


Richards ver}. Newton. | 


Intr. Paſch. 6 Will. & Mar. B. R. Rot. 97. Seb. 298. 

F * — Ro irs VS | | 5 4 8 FORE Salk. 296, 
PE Hire facies again an executor upon a judgment againſt the Skin. 565. 

I. teſtator, he pleaded plene adminiſtravit generally. The plain- Plane admini- 

uf demurs "ſpecially, becauſe the defendant hath not ſhewn how fler in 4e 
| he fucias vpon a 

judgment. | 


4 Tem ens Wil & Mar. 


he hath adminiftred. And it was d not to be a good ples. 
Mich. 6 Will. & Mer, Ex relations Mr Place. 


How it would have been a general demurrer, or if 
10 had been joined thereon ? 2 "ow ell 


5 : Hanſon ver/; Hellwell. 
Intr. Trin. 4 Will. & Mar. C. B. Rot. 1470. 


treſpaſs the writ was, Qyare bona et catalla ſua cepit ; and 
J the count was of a cow. Not guilty pleaded, and a verdict for 
the plaintiff, Judgment was arreſied Mich. 5 N. & Mar. See 
Hob. 37. F. N. B. 68. 20 Hen. 6. 42: 7 Ed. 4. 31, Keiko. 
35. 211. 3. Ex relatione m'ri Place. a | 


Maſon ver/. Cutterſon. 43 
Intr. Fl. 5 mil. & Mar. C. B. Rot. I 700, 


Officer cannot | N treſpaſs and falſe impriſonment the defendant juſtified under 

detain for fees. I an arreſt by virtue of a warrant, &c. and that he detained the 
plaintiff until he paid him 1s. and 4.4. for fees. And judgment 
this term was given for the plaintiff, becauſe the defendant could 
not detain for his fees. Ex relatione m'ri Place. 9 


Ball ver/. Rowe. C. B. 


Court will N debt for rent. The defendant pleaded an eviction by elegit, 
2 _ of | tete 15 July. And adjudged Mich, 5 Will. & Mar. that the 
Trinity term. ©Jegit was void, for the court will take notice that it was reed out 
Val 3. 1557, of Term. Ex relatione m'ri Place. | 

558. b | | ; 


Naſh ver/. Hemmings. 
Piaſcbh. 6 Will & Mar. 
Naebitatus u for ſo much money pro uno dolio vini Þys. 


racei, Anglice perry. Upon a demurrer adjudged for the'plainy . 
tiff. Ex relatione m'ri Place. ee 1 eee, 
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Sir John Holt Chief Juſtice. 
Fir William Gregory 8 
Sir Giles Eyre d Juſtices. 
Sir Samuel Eyre 


4 o e . WEEN , 
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Pfghilips werf. Berry. 
Intr. Hil. 2 Will, & Mar. Rot. 148; 


HE plaintiff brings an ejectment againſt the defendant for 8. c. Caſes in 
the rectory houſe of Exeter college in Oxford, and declares ag 
upon a demiſe to him by Jobn Painter, Sc. Upon the uin. 447. 
general iſſue pleaded the jury find a ſpecial verdict. 1 Salk. 403. 
They find, that Exeter college in Oxford (to the rectors and ſcho- 2 25 
lars of which the rectory houſe in which, Cc. appertains) was Eater c 


At. 42— 


| E ll 
founded by Walter Stapleton biſhop of Exeter, for a rector and a in Oxford. 


certain number of fellows: That the rector and fellows are a body 
politick, &c. incorporated by letters patent of queen Eliaabeth by the 
name of Rector and fellows of Exeter college in Oxford, &c. They 
find divers ſtatutes of the college. 1. They find one which appoints 
the biſhop of Exeter and his ſucceſſors to be viſitors ; but that he 
ought. not to viſit ex officio, but once in five years (unleſs he be 
requeſted by the rector and four of the ſeven ſenior fellows) and 
that this viſitation ought not to continue longer than three days: 
They find alſo another ſtatute, which enables the viſitor to deprive 
the rector, if he obtain the concurrent- aſſent of the ſeven ſenior fel- 
lows, in caſe the rector miſbehave himſelf: They find another ſta- 
tute which enables the rector to deprive any of the fellows, for in- 
continency, Cc. The jury find further, that the defendant: Dr. 
Bury was rector of this Exeter college 4. D. 1689. 1 Will. & Mar. I 
That he upon the 16th of _— in that year deprived 


Mr. Yobn 
Culner, 
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_ „ of the fellows, for incontinency — 
his appeal with the biſhop — Exeter viſitor 
——— __ ſent his chancellor in March 1697 
with him to the him: That the rector and the ſeven 
— deviad is give him — They find, that the bi- 
ſhop of Exeter iſſued his citation, for a viſitation the 16th of 
June following, which citation was 
rector, by Webber : That the bi 
college, where he found the gates ollege ſhut aga 

ſo that he could not obtain admiſſion : Thatthe bibep then « and 
there adminiſtred an oath to Webber concerning the, ſervice of the 
citation. They find, that upon the 2oth of July'in the ſame 
the biſhop iſſued another citation for ap a viſitation to be held 
the 24th following: They find, that upon the 24th the biſhop 
held a viſitation : That upon the 2 zth- he Prat five of the ſe- 
ven ſenior fellows for contumacy ; That upon the-26th, with the 
conſent of the then ſeven ſenior fellows, he deprived the defendant 
then rector for contumacy : The jury find that Mr. Jabn Painter 
was made, &c, rector, and entred in the premiſſes, and demiſed 
to the plaintiff for Years, who entred ; That the defen- 
dant entred upon him, and that the plaintiff brought this ejectment. 
Et fi ſuper totam materiam, &c. 


After ſeveral arguments at the ink in this caſe the court of 
King's Bench was divided in opinion, vix. the three puiſne judges, 
Gregory and Giles Eyre and Samuel Eyre juſtices were of opinion 
that judgment ought to be given for the defendant. Holt Chief Ju- 
ſtice contra held, that it ought to be given for the plaintiff, - * 


The three bes. who argued for the defendant, 9 ALY 
points in this caſe. 1. If the Kin ag's Bench had any juriſdiction to 
examine into the proceedings of the viſitor of the college, and to 
give relief to the party oppreſſed by them. 2. Admitting that 
the King's Bench had a juriſdiction to examine the proceedings of 
the viſitor; if his proceedings in this caſe were een by 
the ſtatutes of the oller or any law. 10 0 


B. E. cores 1. As to the firſt point, they reſolved, that to the King' 8 Bench 
ee + 1" belongs authority, not only to correct errors in judicial proceedings, 
TOM but other errors and miſdemeanors extrajudicial tending to the dy- 
ee of the ule, for which e len on 11 Co. 58 Bagge's 


Goel JR Wes, | | 95 Noel 

35) e. 

College a lay. 2. They held that a college was a \ temporal or. 2 1 corporation, 
corporation. of the 8 nature with 5 hoſ pital. And they took the diſſe- 


rence in Bagge's caſe 99. 6 that if a hy. man be. — of an 
| 9 * 


1 
x 


#3 
F 


8 
1 


1 
| 


| 


is intent was, that i 
about the lands, it hou 
' ; this appointment 2 
grieved might have his remedy by the law. Beſides that the law 
will not allow any cuſtom, which in any manner may tend to the 
ſupport of arbitrary power, Lit. ſect. 212. Co. Litt, 141. and 
for this reaſon will not it the viſitor to be without controul. 
And for theſe reaſons they were of opinion, that they had here ju- 
riſdiction (the whole matter being found ſpecially) to examine and 
correct the erroneous proceedings (if they were ſuch) of the viſitor, 
But they agreed, that if the ordinary deprive a maſter, who is ec- 
cleſiaſtical, without juſt cauſe, he ſhall not have an aſſiſe, becauſe 
he hath. other remedy by appeal. 8 Af. 29. 31. 13 Rep. 70. 
Dy. 209. Coveney's caſe, Dyer 273. ; 9 7 


| 
; 


As to the. ſecond point, if the proceedings of the viſitor were 
warranted in this caſe by the ſtatutes of the college, or any law. 


I. Firſt they reſolved, that the common law takes no notice of The common 
viſitors; but that they were introduced by the canon law, which wy does not . 

law obliges not the ſubjects of this realm, unleſs it be incorporated —_— : 

into the common law by act of parliament, or received time out of yigation was 
mind, &c, and then it is become part of the common law. But introduced by 

the canon law concerning viſitors hath not been incorporated into 88 RS 

the common law by any of theſe means, and .conſequently is not 179. kd 
binding to the ſubject. But the means, by which the proceedings Canons bind —& , 
of the viſitor ought to be tried and examined, are the ſtatutes 2% %. 
of the college; and therefore it is now to be ſeen, if he hath pur- OP 
ſued the authority that they have given him: for they were of opi- N 

nion that he had but a bate authority, and conſequently any act _— | 

greater or leſs than was warranted by this authority, was void. 


2. They reſolved, that the viſitor had not here purſued the ſta - 
tutes of the college for two reaſons. 1. Becauſe they held, that what « vi. 
the adminiſtring of the oath to Yebber was a vilitatorial act the 16th tatorial a& ? 
of June, and for this reaſon, accounting that day one of the three 
days of viſitation, he had not any authority to viſit upon the 
26th of July, upon which day he deprived the defendant, becauſe 
the ſtatutes provide expreſly,” that he al not hold a viſitation but 
; * 188 N once 


1 
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ivation of the rector; but they were of opinion, that 
uſpended fellows continued fellows, notwithſtanding the ſuſpen- 
fion, and for that reaſon the viſitor in this cafe had not the concur- 
rence of the ſeven ſenior fellows, and therefore the deprivation of 
the rector was void. And for theſe reaſons judgment, by them, 
ought to be given for the defendant. One | 


, yet the) 
& in, and 


What corpo- Corporations, And theſe ſorts of corporations are not ſubje& to any 
Re © founder, or viſitor, or particular ſtatutes, but to the general and 


ordains, and to the viſitor whom he appoints, and to no others. 
2 And if the founder has not appointed any viſitor, then the law 
intmen: of appoints the founder and his heirs to be viſitors. For viſitation 
poir br n 
a viſitor, is vi- (by him) was not introduced by the common law, but of neceſſit 
_ was created by the common law. 10 Rep, the caſe of Suiton's H. 
Viſitation by pital, © Patronage and viſitation both riſe from the founder; and 
2 comme? the office of the viſitor by the common law is to judge according 
Office of vi. to the ſtatutes of the college, to expel and deprive upon juſt occa- 
for. ions, and to hear ; appeals of courſe. And from him, and him 
only, the party grieved ought to have redreſs; and in him the 
founder hath repoſed ſo entire .confidence that he will adminiſter 
His determi- juſtice impartially; that his determinations are final, and examin- 
nation final. able in no other court whatſoever, 


T. Jones 175. As to the objection of the other fide, that if the maſter of an 
hoſpital be deprived by the patron without juſt cauſe, that he may 

College and have an aſſiſe, and that a college and hoſpital are of the ſume 
N nature; he agreed, that a college and hoſpital were of the ſame na- 
ture; but as to the objection that the maſter may n; an, 


on 


fs 
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' 2, He wine opltion; thar the pit of the biſhop in this Viſor! 
caſe were well warrantable by — for (by Rim the arrival of the 
biſhop at the college the 16th of June, and the adminiſtring of the 
oath to Webber, were not viſitatorial acts, becauſe the were 


ſhut againſt him, ſo that he could not obtain admittance. 


3. By him alſo, con 

which all the other juſtices ure 

the ſuſpended. fellows continue fellows'ſtill, and although the viſi- 

tor had not the concurrence of the ſeven ſenior fellows-to the de- 

privation of the rector, according to the ſtatutes of the college; 

yet the deprivation in this caſe was well warrantable by the law; preg 

uſe that (by him) the viſitot by the common law had the fole Power of the 

2 of depriving as incident to his office, which the founder, 
aving created him viſitor, could not reſtrain 5 no more than if the 

king creates a corporation of a mayor and aldermen, with a clauſe _ 

in the patent, that upon. the death or amotion of any of the alder- 

men, the mayor and the other aldermen may within eight days af. 

ter the death or amotion of the alderman ele& another in his place; 

although no election be made within the eight days, yet they may 

make election at any time after; for the power of election is inci- 

dent to them as being a corporation, and the affirmative power in 

the patent could not take away the implied power given to them 

by the law. 1 Roll. Abr. 513. For which reaſons he was of opi- . | 

nion, that the biſhop in this caſe had not done more than the law 
approves. But however that be, he- concluded, that this college 

was a private corporation, that the founder having created the Bl. 

| ſhop viſitor, the juſtice of his proceeding Was not examinuble in 
this court, or in any other; for which reaſons he was of opinlon, 

that 1 N ought to be given for the plaintiff, But the thies 


other juſtices being of a con opinion, jud t tred fo 
the delbadehit "> ans Pr ren 


y was a good cauſe of deprivation, Contomacy 


Upon a writ of error brought in parliament (becauſe this was by Judgment of 
original), the judgment was reverſed, And afterwards. in Hilary'term 2: K. reverſe 
1094. Sir Edward Ward attorney general and Mr. ſerjeant Pemberton 
moved, that this court would _ judgment for the pl 


in parliament 
what court 
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agreed, and then (by him) although Jes cane et 


aintiff; for ſhall enter me 
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rence of the ſeven ſenior fellows, and therefore the deprivation of 
the rector was void. And for theſe reaſons judgment, by them, 
ought to be given for the defendant, - | 


Two forts of Holt Chief Juſtice contra for the plaintiff argued, that there are 

corporations two ſorts of corporations, the one conſtituted for publick govern- 

ment, the other for private charity. The firſt, being duly crea- 

ted, although there are no words in their creation, for enabling 

their members to purchaſe, implead, or be impleaded, yet they 

may do all theſe things, for they are all neceſſarily included in, and 

incident to, the creation. 10 C. 30. 5. 1 Ro. Abr. 513. Tit. 

What corpo- Corporations, And theſe ſorts of corporations are not ſubject to any 

dable “* founder, or viſitor, or rticular ſtatutes, but to the general and 

common laws of the realm; and by them they have their mainte- 

8 Ed. 3. 70. nance and ſupport. But the laſt ſort of corporations, which is 

4 = conſtituted for private charity, is intirely private, and wholly ſub- 

855 ject to the rules, laws, ſtatutes, and ordinances, which the founder 

ordains, and to the viſitor whom he appoints, and to no others. 

Founder, And if the founder has not appointed any viſitor, then the law 

ed of appoints the founder and his heirs to be viſitors. For viſitation 
a viſitor, is vi. (by him) was not introduced by the common law, but of neceſſit 

_ was created by the common law. 10 Rep, the caſe of Sutfon's mh}. 

Viſitation by pital. Patronage and viſitation both riſe from the founder; and 
ihe common the office of the viſitor by the common law is to judge according 

Office of vi. to the ſtatutes of the college, to expel and deprive upon juſt occa- 
for, ſions, and to hear« appeals of courſe. And from him, and him 
only, the party grieved ought to have redreſs; and in him the 

founder hath repoſed ſo entire confidence that he will adminiſter 

His determi- juſtice impartially; that his determinations are final, and examin- 

nation final. able in no other court whatſoever, 


r. Jones 175 As to the objeRion of the other fide, that if the maſter of an 
hoſpital be deprived by the patron without juſt cauſe, that he may 

College and have an aſſiſe, and that a college and hoſpital are of the fame 
| doſpirafofthe nature; he agreed, that a college and hoſpital” were of the ſame na- 
ture; but as to the objection that the maſter may wien 54 


„ . 
_ 


2. He was of opinion, that the proceedings of the biſhop in this Viſitor! 

caſe were well warrantable by law ; for (by him) the arrival of tbe 

biſhop at the college the 16th of June, and the adminiſtring of the 

oath to Webber, were not viſitatorial acts, becauſe the gates were 

ſhut againſt him, ſo that he could not obtain admittance. 

3. By him alſo, contumacy was a good cauſe of deprivation, Contumacy 

_ 21 the other juſtices agreed, and then (by him) although — | 

the ſuſpended fellows continue fellows ſtill, and although the viſi- 

tor had not the concurrence of the ſeven ſenior fellow to the de- 

privation of the rector, according to the ſtatutes of the college; 

yet the deprivation in this cafe was well warrantable by the law; _ 
uſe that (by him) the viſitot by the common law had the fole Power of the 

2 of depriving as incident to his office, which the founder, 

aving created him viſitor, could not reſtrain ; no more than if the 

king creates a corporation of a mayor and aldermen, with a clauſe 

in the patent, that upon. the death or amotion of any of the alder- 

men, the mayor and the other aldermen may within eight days af- 

ter the death or amotion of the alderman elect another in his place; 

although no election be made within the eight days, yet they may 

make election at any time after; for the power of election is inci- 

dent to them as being a corporation, and the affirmative power in | 

the patent could not take away the implied power given to them 

by the law. I Noll. Abr. 513. For which reaſons he was of opi- 5 

nion, that the biſhop in this caſe had not done more than the law 

approves. But however that be, he concluded, that this college 

was a private corporation, that the founder having created the bl. 

ſhop viſitor, the juſtice of his proceedings was nöt exarnitiable” in 

this court, or in any other; for which reaſons he was of opinion, 

that judgment ought to be given for the plaintiff, But the thitee 


other juſtices being of a con opinion, judgment was entred fo 
the e K. 5 5 EN „ NP, uf 


Upon a writ of error brought in parliament (becauſe this was by Judgment of 
original) the judgment was reverſed, And afterwards.in- Hilary term 53. B. reverſed 


1094. Sir Edward Ward attorney general and Mr. ſerjeant Pemberton a jo Fore 2 
moved, tha 


at this court would enter judgment for the, plaintiff; for full eter ihe 
ee pn i Os TOP + eye MONROE ©. 
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, gment 
— there gave judgment, that the plaintiff ſhould recover; other 
_ wiſe they faid, that the law would be defective ; and a 
was ſhewn in Winchcombe's caſe, 38 Elia. where the ſame courſe 
The record it But by Holt chief juſtice, The houſe of lords have in judgment 
lelf is removed of la the true record before them, and not the tranſcript; for the 
out of done Writ of error ſays, recurdum et + proceſſum; and not tranſeriptum. 
of lords by And he took this diverſity ; if ejectment is brought in B. R. and 
error. upon ſpecial verdict judgment is given fer the defendant,” if upon 
When the ex- error in the Exchequer chamber this judgment be reverſed, the 
cheer gn Exchequer chamber ſhall enter the new judgment for the plaintiff; 
enter the new but 1f it had been given in B. R. for the defendant upon emurrer, 
judgment 3 and this judgment reverſed in the Exchequer chamber, the King's 
opon reverſal. Bench ſhall enter the new judgment for the plaintiff ; becauſe the 
Exchequer Exchequer chamber could not award a writ: of inquiry of dama- 
chamber ges. He ſaid further, if judgment be firſt given for the plaintiff 
writ of inqui- and this judgment be reverſed upon error, the defendant is in fan 
ry of dama- quo, and there he has no need to enter a new judgment. But 
* when judgment is given firſt for the defendant, and this is rever- 
ſed upon error, a new judgment ought to be entred, to put the 
plaintiff in poſſeſſion of that which he demands. And it was ad- 
Judged by all the court in the principal caſe, that the King's Benen 
cannot enter the new judgment for the plaintiff; becauſe when he 
King's Bench had given judgment upon the original, it had wholly 
executed its authority, ſo that it could do no more. And there is 
. no precedent that ever the King's Bench did enter a new judgment 
1 — a reverſal in parliament of a judgment given in B. R. And 
afterwards upon application to the houſe of lords they gave the 
new judgment, as Holt chief juſtice reported in B. R. Miel. 
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| the defondater | « ſlams In damn, vis. te Wilkam 


re 

upon — 14 — | 

tion to_the Houſe of peers then in alan“ ed, 115 

e e s Peers, and that after long conſiderations and. 2. . A. 


Ts the e © 4 diſmiſſed his petition, ſcountdum' gem Ow” Ki 
—— row diſallowed his peerage, and made an order, that 

the defendant ſhould be tried by the oourſe of the common law, &c. 

To this replication the defendant demurred, and the Attorney Gene- 

ral joined in demurrer. And after divers arguments at the bar by 

Sir Edward Ward Attorney General, Sir Thomas Trevor Solicitor | 
General, Sir William Williams King' s counſel, for the King and 2 
. and by Serjeant Pemberton, Serjeant Levinz, and Sir Bar- 
tholomew Shower for the defendant,” this day, viz. the 2oth of 

June the court of Kin gs Bench in ſolemn arguments at the bench 
unanimouſly gave their opinions for the defendant. But becauſe 


the reaſons of Sir Samuel Eyre, Sir Giles Eyre, and Sir Wilkam | JHA 
Gregory ider, were comprehended in the argument of my lord 
chief juſtice Holt, I have omitted them here, to avoid repetition, r 


and have only collected here the following PEO notes of his 


molt excellent argument. * — 


He faid a the beging; Wa dire this caſe was of or aan in- 7 25 Ya ? 
portance, that in ſome manner all the nobility of England had . 54 


ſome concern in it, and ſince this caſe had given occaſion to many 
debates in the houſe of Lords, and ſince there were many perſons 
of great quality, who had made reflections upon the judges of the 
King's Bench, for not having befbre this time brought the defen- 
. to his trial; he hoped that the audience would give him 
their pardon, if he examined the e e ain ing a e 


1 1 


at large. ö 4 5 ' 6 » . 994 4 < # : , | 6 & a * a | þ 8 . N | oy I 
In this caſe (he Gd) t two o queſtions would ariſe. „ 
I, If the plea be good? r 05 * | 
2. Suppoſing it to be; lo, if the replication confeſs ee Wm an e 
che plea? | i r 
* 
* 
| 4+ 


: Ws © 
8 N rens Wenne N . * xd 2 3 
+) "Ei it . \ Wo, 144, Þ 1 45 pt N l 0, 1 a l % wa L g 1 e 5 $ Y 0 
To MII NY IG SIT. IVR i * „„ Ae: ESR | MN A W * > 485 ne 7 2 oy tan Wy et? ern 4 : 
A * : \ 2 MoS Ne n * 2 1 1 N "itt 
| RITTER? \ 6 RAGE. n 4 ih FITS OTH * > Aa 4 4 5 
* . 1 


12 Term Trin. 6 Wil air. 


To the plea (be fad) the council for the king had taken three 
Exceptions. 


1. That it does not appear that Banbury is in England. 


2. That Mr. ought to have averred, that he is um pu- 
rium regni Angliæ, for it may be that he is an carl of Feland, or 
of Scotland, and then he has not any title to be tried by 
in this realm. , | 


la 

the 

3. That he ought to have concluded his plea with graut 

per recordum, or ought to have produced a writ to certify tha 

was earl of Banbury. F. N. B. 247. b. Reg. drig. 287, 1 O. 205. 

Lord Savil's caſe. Baron or not baron being triable* by record, 
22 Aﬀiſe 24. Br. Ale 240. HE Eo [tows lated 


To give anſwers to theſe objections more effectually, he thought 
it much to the purpoſe to conſider, what an earldom was. origi- 
In what an nally ; and he ſaid, that an earldom conſiſted in three things heres 


_ earldom con- | „ 
ad > tofore. | 


1. In dignity. | 
2. In office. 
3. In divers poſſeſſions. 


Dignity of an As to the firſt, before the time of Edward z. there were but 
— 23 ce two titles of nobility, viz. earls and barons. Barons were origi- 
8 nally created by tenure, afterwards. by writ; and laſtly; Richard 2. 
in the eleventh year of his reign, by letters patent under his great 
ſeal created John Beauchamp of Holt baron of Kidderminſter, and 
left a precedent, which all his ſucceſſors have followed down to this 
time. 1 rſt. 16. b. But carls were always created by letters pa» 
Caſes in par- tent. The empreſs Maud created Milo of Glauceſter earl of ES 


1e 


kamen 3. ford by her letters patent. Seld. titles of honour 5336. 


814 * 


Office of n As to the ſecond, an earldom conſiſted in office, for the defence 
cart. may be of the King and realm. Brad. li. 1. cap. 8. Earls [comites] had 
aeg. Not their denomination from the county, but 4 comitands regem. 
9 Co. 49. And becauſe it is an office, it may be intailed within 

Weſtm. 2. cap. 1. 7 Co. 33, 34. Nevis caſe; and although the ſta- 

tute 26 Hen. 8. cap. 13. had never been enacted, an earldom had 
Forfeiable, been ſubject to forfeiture by the committing of high treaſon.” 7. 
Co. 34+ 4. ; | | "RN E:. 2A 
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words; for here by the preroga 
N there ought to be-expreſs words, and it ſhall 
by implication. And farther, an act of parliament 
| not extend to Jreland, unleſs it be particularly named. And keo by impli- 
therefore, to intend the defendant in this caſe to be an [:/þ peer is e 
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foreign, and ought to be rejected. 


Statutes ex- 
8 tend not to 
triland without naming it. Intendment. 


3. He was of opinion, that the place from whence the patentee Place of title 
takes his title is not neceſſarily to be in England; nor in reality is there not neceſſary. 
any neceflity, that there be any place. Albemarle is not within Eng- 

land, and nevertheleſs at the time of the making of Magna Charta 

there was an earl of that title, and there have been dukes who have Caſes in par- 
born that title very lately. A man was an earl, and he had no ent 2. 
county. Seld. tit. of honour 696. 39 Ed. 3. 35. . Rot. 6 Edw. 3. ee 
n. 16. in the Tower. He faid, that he had often made inquiry, if 
there were any ſuch place as Rivers, but he had never been able to 

find any ſuch place, only that it was the name of the earls of De- 

vonſire in the time of King Stepben. Here is then a ſufficient an- 

ſwer to the firſt objection to the plea; for if in the creation of an 

earl the place is not neceſſary (as by what he had been ſaying it is 

apparent that it is not) it was not neceſſary nor material, to make 

an averment, that Banbury is within England; but the defendant 

being heir to William, who was created earl of Banbury under the 

great ſeal of England, ſhall be an Eugliſʒi peer. 


As to the ſecond objection to the plea, that the defendant ought 
to have averred, that he is unus parium regni Anglia, he anſwer- 
<ed, that what is apparent has no need to be averred; but that he That which 
is an earl * by the letters patent which he hath produced, Pe kr 
and then, that he muſt be ef England, is fufficiently demonſtrated averred. 
by what goes before. Beſides * he does not plead * 
8 ere, 


- 


Tem. Trin. 6 Will, &.. 


triable only by record, 

ters patent may be plet ſhewn to the ( 

cafe is done) and they cannot be queſtioned, but by pleading 1m 

conceſſit; and therefore in this 'caſe there cannot be any (ach iſſue 

as baron or not baron ; moreover there being deſcents Here, which 

are mere matters of fact, and triable only by I ſuch 
5 


concluſion had been ill; becauſe it cannot appear by the record, if 
Nicolas was the ſon of Wilkam, or | Charles the ſon of Nicolas. 
And the books of 22 4fiſ.-24. Bro. . 280. ought to be un- 
derſtood of peerage created by writ, for there was no baren created 
by letters patent until the eleventh year of King Richard 2. There 
y 2 nobility gained by marriage, and this is triable by jury. 
0 Co. 55. 212 l 


Writ out of And as to the ſecond part of this objection, that the defendant 
Cenify per. Ought to have produced a writ out of Chancery, Ge. he anſwered, 
age. that theſe are only cautionary writs, and writs of privilege, ant 
were not of neceflity but for expedition. And ſuppoſing that the 

defendant might have had one, yet it is no conſequenoe, that the 

omiſſion of it ſhall be a determination of his peerage. And further, 
in all the precedents cited on the other fide, thefe- were no letters 
patent pleaded {as in our caſe) ſo that it could not appear to the 
court, without ſuch writ, that the party was a peer. 80 that he 
was of opinion (and all his brothers agreed with him in all theſe 
points) that the plea was very good. eee 1" On 


The queſtion then will be, if the replication confeſſes and a 
the plea? which is in effect, if the defendant is coneluded from 
his peerage by this order of the houſe of lords: And he was of epi- 


» a 


nion, that he was not for four reaſons. 


9 P . : | | 
«+ of we 08 


1. Becauſe 


Term. Trin. 6 Wu & Mar. 15 


„ ee e e- Judgment by Pe 225 


— & was a yer of an original cons th 
* of lords has ms 


3. There was no plea in the houſe of Mb 
ing the right of the earldom of B 
4. There is not here ary judgment e bar bien of hs tif 
As to the firſt, he ſaid that the conſiſted of the King, Of win the | 


rer The - "ao 


al onſite. 
power is only in the lords, but legally and virtually it is Jodicial 
= of the King as well as of the lords, and perhaps of the —_— 


mons too. NM. I. 124, 145, 184, 195, 198. Writs of er- Error in par- 
ror to — of the King's Bench into the houſe of e 
lords run, coram nobis in profens purliamemum; but in this ſuppo- 

ſed judgment the King is excluded. If one may give credit to an 

old advocate, Fleta, cap. 1y. he ſays, that W e —— 


and jariſdietion are derived from the King, — * 


The houſe of lords has a double nfo, as the 8 The houſe of 
and the courſe of the houſe; between which we muſt diſtinguiſh — * 
by their ſtile. And their proceedings are of different effects in law; 2 
for journals are not records of parliament, and ane we carmot journals are 
take notice of them. 2 110. | I n 

| ; an can- 


. Ar 

Judgments ought allo. to be given in their pro per Aile ; and Judgment 
therefore if the Kin g's Bench, which coram rege,” enter ven 71 
Judgment by the juſtices of the King's Bench, it is void. But 1 1 
the principal caſe there is no mention made of the King; therefore 


this judgment is not given in the © Alle, as 1 What 
has been ſaid before. FI oof 


As to the ſecond he ſaid, that ny TW of lords has no 125 The peers 7 


' 


diction 1 in an original cauſe, becauſe that ſupreme. _court is al thay _ 
Befides, the moſt part original cauſes are d ginal eue. 


with matter of fact, and it is unworthy of fo ſupreme a court, to Cannot try 
try matters of fact, for which reaſon error of fact in B. 25 ; 9p of AAP gia 
neceſſity be brought before the ſame judges of R. N. Wy 
5 
2. If che parliament took conuſance of original Guns the p 
would loſe his appeal, which the common law indulgeth in all 


caſes, for which reaſon-the Parliament! is kept for the laſt reſort; and 
: 2 cauſes 


7h 
. 


3. He was of opinion, that this dignity differed not from an 
ig common law, S 
„and therefore deſcendible according to | 
——— r 

n 


C. 34. 
cond 


Qarbed ought | is to ion he King, — the e King: indo 1 0! ſends — = 


to mg" 1.8 22 Ed. 


cannot confer peerage. Joer 104. 


Peers have ju- The houſe of peers che agreed) bes jurildieton over "Its own 
riſdiction over 

their own members, 4 I. 15, 363. and is a ſupreme court; but it is the 
members. law which hath inveſted them with ſuch ample authority, and | 
therefore it is no diminution to their power to ſay, that they ought 
to obſerve thoſe limits which this law hath preſcribed for them, 


which in other reſpects hath made them ſo great. 


— 


Caſe of lords The precedents which Mr. Attorney "CARED hath cud are not 
Mounjey, Bel- to this purpoſe. That of the lords Mountjoy, Bellaſys, and Love- 

C7 lace 1 ve was matter of privilege. The lord Mountjoy claimed 
precedency in the houſe of peers of the lords Lovelace and Bellajye, 

ing created 5 June, 3 Car, 1. baron of this realm by letters pa- 

tent, in which there was a clauſe to precede the two other lords, 

| for which he petitioned the. houſe of lords, but they would not al- 

How the king Jow it to him : For although the King might give precedeney by 

cedeney. the common WY nevertheleſs in this caſe he was bound oY: the 11 
Hen, 8. cap. 10. 1257 


The caſes 'of the lords Pembroke, de and W were 

only petitions by them for a trial by their peers. If a peer com- 
mits treaſon, Cc. he ought to be tried by his peers, and therefore 
it is decent to ſubmit his trial to them, but he does not by that 
ſubmit his title to his peerage; beſides chat, if the N make an 


order 


Term Trin. 6 Will. & Mar. 


order that the - petitioner (hall be tried by his peers, and 

—_— 11 to make a hi ſteward, the 

— 2 whether he will or no, notw their 
N gr. 5 


The caſe of the lord Pre e 
was void, being made by 3 


| The eig of y Perey was allo a cas of privilege. | 


So that there is no to warrant the in this 
caſe. * — oint. that caſe coming fe * 
fore the lords originally, all ings were coram non judice, for 
they have not juriſdiction of an original cauſe; but, as is before 
ſhewn, ic might hve bee bought before e ad 
then e whe) we 


z. —— the of the e of Bonkury / there was Th gh 
title was 
no plea depending before the houſe of lords; for' ths defendant Me Me wat 


did -not petition to "OP — — * 8 mſelf in lords. 
\poſſelſion. 4 ö A T2944. X Tr 1 | 


4-\Thared is not ber any na to os the defendant of by * 

title to the earldom ; for no court can give judgment in a cauſe — —4 
not depending, or which comes not in a judicial method before Py 8 
that court; but here it is proved by what he had been ſaying, 
that the title of the earldom was not in queſtion before the peers. 
If treſpaſs be brought for a treſpaſs done in the land belonging to 
a houſe, and it appear at the trial that the plaintiff hath no title to 

the houſe, yet the court cannot give Jong, to! put the party 
out of reiten of the houſe. 7 | 5 „ 


, \ 


2. A jada ought to be compleat and formal. Therefore if Judgment 
quo warranto be brought for uſurping royal franchiſes, the court _— W 
give their opinion that the defendant hath no title to them; unleſs a 
they proceed and ſay, ut abinde excludatur, it avails nothing. In he _ 
the ſame manner in the caſe between Lrvel and Hall, 2 Cro. 284. without ut 66. 
where in debt upon bond the defendant pleaded acquittal by verdict Gay 3 
in another action upon the ſame bond, and the entry upon the ver- F x 

dict was, that the defendant ſhould recover damages againſt the 
plaintiff, er quod eat inde fine die, and becauſe there was no judg- 
ment quod querens nil capiat per evt, it was adjudged We. 
3. Diſmiſſion is no Judgment! in a court of law. ; . Diſmiffonis 
8 not a judg- 
r ment. 


* . * | | F | | | And 


47 


- 


15 Term. Trin, 6 Will & Mi. 


And as to the objeQion, that the. judgment was ſuld tobe given 
. which the defendant by his demurrer 
22 7 ; . wal | * | | 


Deworrer He anſwered, 1, That « demurrer confelits only matter of ft, 
conſeſſes Ga. and that only when it i well pleaded, but it never confeſſes mat- 


ter in law. Plowd. 85. 5 Co. 96. | 
2. Lex parliaments is to be regarded as ths law of the realm ; but 


ſuppoſing it to be a particular law, yet if a queſtion ariſe deter- 
— in the King's Bench the King's Bench ought to determine 
it. 


Can I of * rliament to determine inheritance originally . IF | there 1s 
Z 1 any ſuch, it ought either to be by act of parli | * 


Filing an ori- is no ſuch act; or it ought to be by cuſtom, and no more is 
Parlanten there any ſuch cuſtom. But if inheritance ſhall be originally de- 
man is no terminable in parliament, where the parliament, v/z. the houſe of 
1 of pri. peers, hath no juriſdiction, the peers would have an uncontroulable 
Par ge”! power, et ubi jus eft vagum, res eff miſera. For which reaſons: he 
grant abeas Was of opinion, that judgment ought to be given for the defendant, 
corpus toa And accordingly wah the concurrence of all the other judges for 


man commit- , > as | 
2 the ſame reaſons the indictment abated. 


ment after | 892 | 
prorogation. 4 Note, that this judgment was very diſtaſtful to ſome lords, 
- 077 , a, and therefore Hilary term 1697. 9 Will. 3. the lord chief ju- 
SL 1 1-079 Hall's ſtice Holt was ſummoned to give his reaſons of this judgment to the. 
2 e ſlice of N. K. Mouſe of peers, and a committee was appointed to hear and report 
— them to the houſe, of which the earl of Rocheſter was chairman. 
„„ pee Caſeein But the chief juſtice Holt refuſed to give them in ſo extrajuidi- 
«29/6 got cäial a manner. But he aid, that if the record was removed be. 
TS fore the peers by error, ſo that it came judicially before them, he 
would give his reaſons very willingly ; but if he gave them in this 
caſe, it would be of very ill ' conſequence to all judges hereaſter in 
all caſes. At which anſwer ſome lords were ſo offended, that they 
would have committed the chief juſtice to the Tower. But not- 


withſtanding, all their endeavours vaniſhed in ſmoak,. 


Mich. Term. 
6 Will. & Mar. 0 1694. 


Sir John Holt Chief Juſtice. bra 


Sir William 9] 
Sir Giles Eyre {Juſtices of B. * 


Sir Samuel Eyre 


a» © 


e e A the beginn ginning g of this term Sir 
Robert Atkins lord chief baron of the Exche- 
quer reſigned his office of chief baren. 

John Hawles Eſd; of Lincoln's Inn was * Yaca 

tion made "NE g counſel. 


W 2 ud. 


Sir Wilfred Lawſon verſe Story. Sas 


T is enaQted by the ſtatute 2 Vill. & Mar. ef. x. cap 5. 5. that 8. C. Skin. 
upon any pound-breach or reſcous of goods diſtrained for regt, $55: We 
the perſon grieved ſhall have a ſpecial action upon the: caſe ga. er * 

and recover treble damages and coſts of ſuit againſt the offen- Treble Coe 

ders, &c. Now the queſtion upon a motion was, whether the on . & 
cofts ſhould bs rrobled:{n Sch een b $x:ahian damages? And 2, 14 | 

Mr, Northey for the defendant argued that they ſhould not; becauſe pou 

that at common law the word Jamna included as well damages'as 5 w well * 

coſts, and therefore if the ſtatute had given treble damages without 2 2 269. 

more ſaying, the coſts had been treble alſo. But now when the 1 Stra. 3 

parliament inſerts the word coſts after the word damages, it ſhews = 

that it was not their intent that coſts ſhould be included in dhe word 
damages, for then it had been in vain to inſtrt the word coſts; but 
it was their intention to make a diſtinction hetween the coſts and 

_ And by the omiſſion of the word treble when the coſts 

arc ſpoken GT! it is an chat it was heir intent that the party 
POL ſhould 


ce, 


* 


20 Mich. Term. 6 Will. & Mar. 
ſhould recover treble damages, but only ſingle coſts. Sed non alle- 
catur. rann 
to the word coſts, as to the word And therefore it 
was adjudged that the coſts ſhould be treble alſo. „ 


Camphill ver/. St. John. 
, Intr, Trin. 6 Pill. @ Mar. Rot. 551. 


8. O. Comb. T Rover of a box et ducentis unciis argenti, Anglice plate, &r. 
; = Salle. The defendant .demurred to the declaration, The plaintiff de- 
219. murred to the demurrer of the defendant, and the defendant joined 
Trover pre. in demurrer. Exception was taken to the declaration, that it was 
_—_—_ 4n. Uncertain, becauſe it hath not ſpecified what ſort of plate, &c. fo 
glice plate, that the defendant cannot defend himſelf if the plaintiff ſhould 
good. bring another action againſt him for the ſame plate, by pleading the 
Pro 200 pos- recovery in this action. Sed non allocatur; tor trover pro ducentis 
deribus medi- 2 medicamenti hath been adjudged good. And there is 
— 4 here as much certainty as there. Then Mr. Northey for the defen- 
dant took exception to the plaintiff's demurring to the demurrer of 

the defendant, when he ought to have joined in demurrer, fo that 

Diſcontinu- here. is a diſcontinuance, for which he cited Te. 137, 138. 
"m_ 1 Brownl. 103. Alexander verſ. Lamb. Juſtice Giles Eyre faid, 
: 4p >» that he doubted whether the caſe of Alexander and Lamb was law 
as to the point of the diſcontinuance ; but all the court was of opi- 


nion that there was a diſcontinuance here in the principal caſe. 


| Wilſon ver. Law. 


8. C. 4 Mod. en ſued an appeal of murder againſt Jahn Law for the mur- 
{bbs ap der of Edward Wilſon brother to the appellant. And the ap- 
443. | f 
| Carth. 331. pellee prayed oyer of the writ and return, and demurred to the 
1 Salk, 59. writ, return, and count, and pleaded over, not guilty, to the fe- 
Appeal. lony. The appellant joined in demurrer. And upon divers argu- 
8 2 Salk. ments by ſerjeant. Thompſon, ſerjeant Levinz, and Mr. Cartbetv, 
Comb. 293, on the part of the appellee, ſeveral exceptions were taken, two to 
Skin. 549. the return of the writ, four to the count, and one to the joinder 
| in demurrer, 1 


What return The firſt exception to the return of the writ was, that the writ 
of the writ. commanded the ſheriff, quod attachies J. Law ita quod habeas cpr 
— pus ejus, Cc. And the return was in theſe words, viz. quod at- 
cacbiare feci, which was not (as they ſaid) any performance of 
the command of the writ ; for the command was' perſonal ” = 

3 | eriff, 


1 


* 
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he himſelf ſhould attach a= XL 4A. 
cauſed him to be attached, muſt be 
And ſo the writ is not purſued, Nc. 


Sheriff is not 
bound to exe- 


per ſe. And if the 


1 Hen. 6. 6. Scire facias without ſaying ſubſtance is 
infra nominat. A. but becauſe it was returned virture breve proc. cen. 
dicli prout mibi pruecipitur, it was adjudged good. 


The ſecond exception to the return of the writ was, that the ſhe- 
riff hath returned, ita quod corpus paratem babes ubieinigue. This 
word ubicunque (faid they) has vitiated the return, for it is altoge- 
ther uncertain, nonſenſe, and impoſſible. a art 


But to this the court anſwered, chat the ubicungue was only 
ſurpluſage, and that the return was good enough 


without it.. T Rat Serploſage 
ſurpluſage will not vitiate an indictment or writ, much lefs 8 
turn of a writ, which requires not ſo much certainty, and Which ment, or writ, 
may be ſometimes ſupplied by intendment. 3 Co. 893. 2 Roll. or return of 
Ar. 460. 5 Co. 121, b. Long's cafe. But juſtice Giles Ryre was ef. | 
of opinion, that if the return had been ill, the af oe of the When appears 
appellee would not have aided it; for appearance aids when the Om aid 
party comes in and pleads to iſſue, but when the comes and © me 
demurs upon the. procefs, this appearance will not aid any defects | k 
in the proceſs. 1 Rol. Abr. 780. 1 Bulftr. 142, 2 Cro, 284. \N 
Bradley verſ. Banks, Yelv. 204. But as to this the other Judges 
gave no opiniqn. 1 N abs 


* 


The. firſt exception to the count was to the time, for the fact 4 
was laid to be circa horam primam poſt meridiem ejuſdem diei; it dent cem 

was objected, that this circa was . but it ought to have an 
been laid preciſely, as ad boram primam, &c, But it was ad. 
Judged, that this was certain enough, for the law does not bind 


a minute. n 
Another exception was taken to the count, that the place of 
the wound was not certainly expreſſed, it being laid to be geen ſis 
HFeriorem partem ventris juxta pettus in medio curporis, &c, But 
this exception was over- ruled, for it cannot be more certain. "of 

== Oo | Another 


| * 
obn Law murdered Wilſon at D. in the pariſh 
committed, whi 


But a pariſh But adjudged, that the count is good enough notwithſtanding 

thallbeintead- that, for a pariſh ſhall be intended prima facie a vill, 1 Infl. 134. 

Met . and if it comprehends more wills than one, the other party muſt 
ſhew it. And therefore in this caſe the pariſh of St. Giles ſhall be 


8 


intended a vill, and ſo it is good. 


I The laſt exception was, that the appellant, by joining in demur- 
rer guoad breve, &c. and then gquoad placitum, &c. hath divided 
that which the defendant hath united, and ſo diſcontinued the 
whole. | rr 


Demurrer isa But it was anſwered, that a demurrer is properly called a plea. 

Plea. Co. Intr. 80. And he could not make a joint reply to both. For 
which reaſons the defendant was ordered to anſwer over, and a 
day was given for his trial; but he eſcaped out of priſon, and fled 
into Scatland his own country, and ſo evaded juſtice. 


Wilſon ver. Bird. 


HE ſhip was libelled againſt in the admiralty, for that the 
- maſter being taken by a French privateer had ranſomed the 
ſhip for 300 J. and had ſued for the payment of it, and was carried 
priſoner to Dunkirk, and the money was not paid, &c. And ſen- 
tence was given in the admiralty againſt the ſhip; and upon mo- 
tion for a prohibition it was denied by Holt chief juſtice then alone 
in court ; becauſe the taking and pledge being 2 the high ſea, 
che ſhip by the Taw of the admiralty ſhall anſwer for the redemption 
of the maſter by his own contract. Ex relatione mri Place, 


Rex 


Mich. 


Term 6 Wall. & Mar. 


23 


Intr. Hil. 3 Will. @ Mar. in B. R. Rot. 695. 
PH King and Queen by their attorney general brought « 6.0: Cw « 


quare impedit againſt the defendants, for hindring them to es 4, 
preſent a rector ro the parochial church of St. James; and decla- Mod. 2 
red, that the pariſh of St. Martin in the fields being a very t 1 Show. 413, 
pariſh, a private act of parliament was made 1 Fac. 2. by which 2 540. 
the pariſh of St. James was taken out of the pariſh of St. Martin, 9,orcimpedir. 
and made a pariſh independant of that; and that the act conſtitu- 2 Stra. 1009. 
ted a rectory with cure of ſouls, and created Dr. Teniſen vicar of | 
St. Martin's the firſt rector, and lized the ſucceſſion, and 

gave the patronage after his death to the biſhop of London and his 
ſucceſſors, and to the lord Jermyn and his heirs, viz. to the biſhop 

of London to preſent one time, and then to the lord Jermyn to pre- 

ſent one time, and then to the biſhop of London and his ſucceſſors 

to preſent two times, and to the lord Fermyn and his heirs one 

time, ef fic viciſim, &c. By virtue of which act Dr. Teniſon was 

the firſt rector, and being ſo, was the third year of the King and 

Queen promoted to the biſhoprick of Lincoln, upon the promotion 

of whom it pertained to the King and Queen to preſent a rector to 

the church of St. James by their prerogative, &c. and that the de- 

fendants hindred them, &c. To this declaration the biſhop of Lon- 

don demurred. Dr. Birch in his plea confeſſed the act of parlia- 

ment, and that Dr. Teniſon was rector, and that he was afterwards 

elected biſhop of Lincoln; and he farther pleaded the ſtatute 

25 Hen. 8. of diſpenſations, and that by virtue of that act Dr. Jobn 

Tillotſon the archbiſhop of Canterbury diſpenſed with him to hold 

in commendam for ſix months, and that the King confirmed the 
diſpenſation; that Dr. Teniſon held this rectory in commendam from 

the 22d of October 1691 till the firſt of July following; and that. 

then he was conſecrated biſhop of Lincoln, by which the rector 

become void; and the. biſhop. of London as patron collated the de- 

fendant; and concluded with an averment, c. The attorney 4d 
general demurred. And the caſe was argued at the bar by Sir Ed- 

ward Ward the King's attorney, and Sir Henry Gould King's ſer- 


jeant for the King and Queen, and Sir Bartholomew Shower and 7 | 
Mr. Finch for the defendants, And this day the 19th. of Nevem- | 


ber the court of King's Bench unanimouſly gave their judgment for 
the King and Queen in ſolemn arguments. 


The queſtions that were made in this caſe were three, 


1. If 
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The incum- 


bent made bi- 


ſhop, the 


church vacates 
by the canon 


Jaw, but the 
King ſhall 


2. Admitting that the King had ſuch prerogative, than whether 
| 10 bei ber ee rior rm borer of the commendam. 


tion, yet if he was not 


by the a& of 
As to the firſt queſtion, the counſel for the defendant objected, 


that this prerogative had no reaſon to ſupport it, but that it was 


a prerogative, only. becauſe it was a prerogative, 


But to this the court anfwered, that the King, by the exerciſe 
of his prerogative in making the incumbent a biſhop, makes the 
church void, upon which, as an immediate conſequent, the pre- 
ſentation is devolved to the King. Nor is there any conſiderable 
prejudice (if there is any at all) to the patron, for it is only the 
exchange of one life for another. And Sir Giles Eyre juſtice ſaid, 
that it was agreed by all, that when the incumbent was made bi- 
ſhop, the church became void ; what then ſhall there be, if it was 
by the common, or by the eccleſiaſtical law ? And he was of opi- 
nion, that it was by the laſt; and as that law made the promotion 


preſent by his of the incumbent to a biſhoprick to be an avoidance of the church, 


prerogative, 


Incompatibi- 
lity is not the 
cauſe of this 


avoidance. 


Biſhop incum- 


bent of the 


ſo it gave to the King this prerogative of preſentation, He was 
alſo of opinion, that the avoidance. by promotion was not occa- 
ſioned by any incompatibility (as Sir Samuel Eyre juſtice was gf 
opinion in his argument) for there was not any ſuch thing; for 
the biſhop originally was incumbent to the whole dioceſe, and de- 
puted perſons to diſcharge the cure, whom he paid as he judged 


whole dioceſe, Proper. 11 Hen. 4. 60.6, Davies Rep. 8 1. Laugh. 22. Eades 


verſ. Ep. Oxford. 


2. It was objected, that if the * had any ſuch prerogative, 
it was very probable, that the ſtatute 4e praeregativa regis, or the 
old books, would have made mention of it; but both the one and 
the others are filent as to any ſuch matter. 
| : 7% 
As to the ſtatute de pracrogativa regis the court anſwered, that 
neither does this ſtatute make any mention of the title of the King ti 
preſent by lapſe, and yet this prerogative is not nor ever was diſpu- 
ted. And Holt. ch. juſt. ſaid, that if a man hold lands of the King in 
capite, and die, his ſon being within age, the King by his prero- 
gative ſhall have the lands held of all the other lords in ward, which 


1 


bind, yet without 


Then ſecondly, There is no wonder that the old books are Pope 
filent as to this tive. For the whilſt the en the 
people were blinded with ſuperſtition, uſurped the royal au- 
thority in all matters eccleſiaſtical, as is manifeſt by the ſtatute of 
proviſors, which was provided as a remedy for this grievance ; 
25 Ed. 3. And although that ſtatute” was deſigned to prevent 
this . uſurpation of the pope, yet the bigotted clergy being very 
powerful, he continued it; for he collated to the church, when 
the incumbent was made a biſhop. 41 Edw. 3. 5. Owen 144. 
Then the ſtatute 7 Hen. 4. cap. 8. was made, to hinder proviſions 
from Rome. And yet 8 Hen. 4. Cotton's records 458. a. 92. 
Thomas Langley clerk was elected biſhop of Durham by proviſion 
from Rome. And this uſurped power was continued here until the 
ſtatute of ſupremacy, which reſtored the crown to it's ancient right. 
And always fince that act, upon the promotion of the incumbent 
to a biſhoprick, the King has filled up the vacancy. For authori- 
ty of which the .court relied upon Moor 399. pl. 522. Wright's 
caſe, where the prerogative was allowed upon fight of many prece- 
dents. Same caſe 3 Cro. 526. Owen 144. pl. 243. and in the caſe 
of Woodley verſ. Manwaring, 2 Cro. 69 1. Hutton juſtice was of 
Opinion that the King had not any ſuch prerogative, but Winch ju- 
| Mice cited many precedents from the time of Henry 8. to the con- 
trary. Bro. Ab. tit. Preſentment al eſghſe 61. is an expreſs' autho- 
rity, where it is ſaid, that the biſhop of Ely told him, that he had 
ſeen a preſentation of the time of Ed. 3. where the King ratione 
praerogativae preſented to a church upon making of the incumbent 
biſhop. And Holt chief juſtice ſaid, that this preſentation is a pe- 
culiar emanation of the power. which the King hath of making bi- 
ſhops; and therefore ef pas the pope made the biſhop, the King 
could not preſent, becauſe the creation of the biſhop was not with- 
in the exerciſe of his prerogative. 


And as to Dier 228, which was objected againſt this preroga- 
tive, the court anſwered, that it was but a ſudden opinion, beſides 
that, the plaintiff did not demur upon the prerogative of the 
Queen, but took iſſue, that the church was void by reſignation be- 
fore the creation. | | 5 


. . 
* 
* « 
: 4 
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In the ſame manner as to the books of 11 Hen. 4. 37. 41 Edw. 

3. 6. 4.Inft. 356. 17 =. 40. 44 Edv. 3. 25. which were 

. Cited by the defendants counſel, to prove that the King preſented to 
the church after he had made the incumbent biſhop, not by any 
prerogative, but becauſe that he had the temporalties of the biſhop- 
rick in his hands where the church was, or otherwiſe upon the ac- 
count of wardſhip, &c. the court anſwered, that the ive 
conſiſts in the preſentation in the turn of another patron, and not 


— an advowſon, and he creates the incumbent biſhop, he ſhall preſent 
as patron, that being a title precedent to that of the prerogative. 


And as to 5 Ed. 2. Maynard 140. which was objected, Ce. 
the court anſwered, that admitting the book was an expreſs autho- 
trrity againſt the prerogative, nevertheleſs it is but one inſtance, to 
Duke of Bed. controul the continual current of uſage to the contrary. As lately 
2 2 , Covent-garden was made a rectory in the time of King Charles 2. 
cap. 37, and the patronage was given by the parliament to the duke of Bed- 
ford and his heirs. Yet upon promotion of Dr. Patrick to the bi- 
ſhoprick of Chicheſter, this King preſented Dr. Freeman, and it 
was never diſputed. But the caſe of Edw. 2. is not to the purpoſe; 
for at that time many biſhops were collated from Rome, as one 
may ſee in Walſingham 1319, 20. for which reaſons the court were 
clear in opinion, that the King had ſuch prerogative, as they had 
held the term before in the caſe between the King and Queen, and 
the biſhop of London and Dr. Lancaſter, upon the ſame title. 
1 Show, 441. 


A diſpenſation, The ſecond queſtion was, if the King had barred himſelf, or 
ance 19” ſerved his turn, by the confirmation of the commendam. And the 
court were of opinion, that he had not, for the deſign of the diſpen- 

ſation was only to ſave the ayoidance, which otherwiſe would have 

incurred, Jones 161. And the King by his confirmation only con- 

tinued the poſſeſſion, but did not transfer his right. But by Giles 

Eyre juſtice, If the King grants confirmation of a diſpenſation for 

life, this amounts to a diſpenſation. The ſame law of a diſpenſation 

2 ſix days, if the parſon dies before the expiration of the diſpen- 

ation. W 


 . The third queſtion was, if the act did not bar the King. And 
the court were of opinion, that the deſign of the act was only to 
eſtabliſh an agreement between my lord Jermyn, and the biſhop of 
London, and the vicar of St. Martin's, but never intended to med- 
dle with the prerogative, 


The 


Term. Mich. 6 Will. & Mar. 27 


The defendants counſel objefted, that Dr. Teniſor was not pre- 
ſented, inſtituted, and indufted ; and therefore it was donative in 
a IS did not veſt but in futuro, viz. after 
his death, &c. promotion 

to a bi ick will not make a ceſſion; that 
ſit, &c. To which it was anfwered, that the right of patronage veſt? 
ed immediately upon the paſſing of the act, at preſent (when the 
ä . age 2 2 
of intereſt, See 3 C. 323. Milbourn verſ. Daſbburn. 10 Co. 107. 


2. If it was a rectory (it was objected) yet it ſhall be a new 
rectory, and therefore the atvie cannot attach it. But it was 
anſwered by the court, that there will be no difference between the 
one and the other. For when the act (though it is a new act) An act makes 
makes it a rectory, it ſhall have all the incidents to and properties —4 ned 11 
of a rectory. And as a wife ſhall be endowed of a new eftate, the incidents 
8 Co. The Prince's caſe, in the ſame manner a new rectory ſhall be of a rector at 
ſubje& to the prerogative. For which reaſons all the judges being Om — 
of the ſame opinion gave judgment for the King and Queen, which 
judgment was afterwards affirmed in the houſe of lords, upon error 
brought by the defendants. 


jon of the incumbent of a donative 


the cannot vi- 
at 


| Kirkham wver/. Whaley. iu. 103. 

N 5 | 3 1 | 

= action qui tam for continuing ſheriff longer than a year, the bs, 1 
defendant pleaded privilege in C. B. The plaintiff demurred. 1 — 543. 

And it was argued by Shower, that the King is party to this acti- all not have 

on; for if the plaintiff entred a retraxit, yet the King may pro- privilege in 

ceed, quad fuit conceſſum per curiam. Then where an action is ſued Aon lan 

by the King, the defendant ſhall not have privilege, for privilege is my” 

not good ”_= privilege ; and of that opinion the court ſeemed to 

be, Sed adjournatur. © | BR" 


* 
* 


* 
* 0 


Lampton ver/. Collingwood, S.C. 4 Mod. 


306. 
1 Salk. 262, 


Intr. Trin. 5 Will. & Mar. Rot. 50. See Hal. 6 . 


& Mar. Rot. 309. dant in the 


firſt ation dies 


ER. coram vobis refiet The caſe was thus: Lampton was bail * fa. 
to F. S. in an action of debt brought againſt him by Colling- **rwards the 


wood, and judgment was given againſt F. S. Upon which Col- — 25 Shine 


lingwood ſued a ſcire facias againſt the plaintiff, and upon two mi- againſtthe bail 


#ils returned judgment was entred againſt him, Whereupon the in /ci. fa, avdi- 
2 . laint Fs guerela lies 
x Plaintiſt and not error. 
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and . 


other aga 
us Tadcaſtle, Gou 


RY. 
Comb. 325. 


party ſhould have an audita querela, becauſe he had not notice to 
came in and plead this matter. 


Nurſe ver/. Frampton. 

— 16g URSE brought debt againſt Frampton for a certain ſum of 

2 251. due to Nurſe by agreement by deed between the plain- 

2 Inſt. 673. tiff and the defendant. Upon oyer of the deed it appeared to be 

Need good if thus: iz. Tis agreed that a grey nag bought of J. S. by Mr. 

3 Frampton ſhall run twenty five miles in two hours time for, &c. 

3 Lev. 140. in witneſs whereof we have ſet our hands and ſeals, &c. omitting 

the names of the perſons between whom this deed was made, but 

the plaintiff and defendant had ſigned the deed. And after demur- 

rer the court was of opinion, that inaſmuch as the plaintiff and de- 

fendant had figned this, although it was not mentioned in the body 

of the deed, by whom or to whom it was made; yet it will war- 

rant the declaration's reciting, that it was made by the plaintiff and 
defendant, And judgment was given for the plaintiff, _ 


_ Hilary Term. 
6&7 Will. & Mar. 1694. B.R. 
Sir John Holt Chief Juſtice. 

Fir William Gregory 


Fir Giles Eyre Juſticet. 
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Rex & Regina ver/. Larwood. 


Nformation, brought againſt Larwood for not ſerving the office 8. C. 4 Mod. 
of ſheriff in the town of Norwich, being duly elected, ſets 39? * 
forth, that Norwich is, and time whereof, &c. hath been an Skin. 574. 
antient town, And that the citizens thereof are and have cn. . 
been time whereof, &c. a body politick known by divers names, * On * 
heretofore by the name of the bailiffs and citizens of Norwich, and fo. — 
now by the name of the mayor, citizens and commonalty. That the office of 
King Henry 4. in the fifth year of his reign, by charter bearing date dg. i 
the 23d of January in the ſame year, granted to the corporation * "© 097 
the city of Norwich, that the city ſhould be a county by itſelf, and 

that the commonalty ſhould chooſe two ſheriffs in lieu of the four 

bailiffs. That King Charles 2. in the 1 5th year of his reign by char- 

ter confirmed the charter of Henry 4. and granted over, that in the 

election of the ſheriffs this form ſhall be obſerved, viz. that the 
mayor, ſheriffs and aldermen, between the 24th of June and the 

firſt of September ſhould chooſe unam perſonam habilem to execute 

the office of ſheriff for the year enſuing, and that the commonalty 

ſhould chooſe another. That the defendant Larwood was elected 

ſheriff the ninth of July by the mayor, ſheriffs and aldermen, to 

enter into his office the 29th of September next enſuing. That 

Larwoed had notice of this election, but without any reaſonable 

cauſe, he appeared not, nor took the oaths, nor executed the ſaid 

office, to the great hindrance of the affairs of the King, &c. The 


defendant pleaded the ſtatute of 13 Car. 2. cap. 1. for the regula- 
* | tion 


1 Will. & 

Mar. cap. 18. 
is a private 

act. 


There was al- 
ways a diſci- 
pline eſtabiſh- 
ed in the 
church of 
England, 


The intent of pleaded this act, yet it would not have aided the defendant. For 


1 Hill. & 


Mar. was not 


to exempt dif 
ſenters from 
ones. 


void; and that he aſter this election, and before the firſt 
guſt, gave notice to the mayor, &c. of this diſability, &c. 
torney general replied, that the defendant ought to have received 
the ſacrament yearly, and that he ought not to take advantage of 
his own wrong or default. The defendant in his rejoinder pleads 
the act of 1 Will. & Mar. cap. 18. which gives liberty of conſci- 
ence to all proteſtant diſſenters, and ſhews that he took the oaths 
of 1 Will. & Mar, and had ſubſcribed the declaration at the gene- 
ral quarter- ſeſſions, &c. and brings himſelf within the compaſs of 
the at, &c. To which the King's attorney demurs, and the de- 
tendant joins in demurrer. 


This caſe was argued by Sir Bartholomew Shower and Mr. ſer- 
jeant Wright and Mr. ſerjeant Rotherham for the defendant, and by 
Sir Thomas Powys, Mr. ſerjeant Pemberton, and Mr. ſerjeant Le- 
din for the King; and afterwards by all the judges on the bench, 
who all concurred in opinion. | 


1. That the rejoinder was a perfect departure, becauſe it did not 
ſtrengthen the bar, and it ought to have been pleaded at the begin- 
ning, becauſe he might and had opportunity to do it. l 


2. They all agreed, that the act of 1 Vill. & Mar. which in- 
dulges diſſenters, is a private act, and therefore the court could not 
take notice of it without pleading. And they were of opinion that 
it is a private act, becauſe, | 


1. Time out of mind, &c. there was a diſcipline eſtabliſhed in 
the church of England, which all perſons were obliged to obſerve 
by the canon law before the reformation, Linwood 8. and ſince the 
reformation by the ſtatutes of Ed. 6. and 1 Eliz. ſo that the law 
took no notice of any ſuch perſons as diſſenters before this act, and 
therefore it is private. | 


2. Becauſe that it does not extend to all diſſenters from the 
church, but only to thoſe who go to the ſeſſions, and there take 
the oaths, and ſubſcribe the declaration. And Sir Giles Eyre ju- 
ſtice declared, that his opinion was, that if the defendant had 


the intent of the act was only to give the diſſenters liberty to exerciſe 
their religion, but not to exempt them from ſerving their country 
in imployments agreeable to their ſeveral capacities. Beſides, he 
| ſaid, 
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ſaid, if this were allowed, all the people of England would turn 
1 to avoid the execution of troubleſome offices, and fo 
there would be no body to diſcharge 
be a failure of juſtice. — 

ini as to the judgment 
i for * Sir Giles 
for the King. Sir 
„ a with Sir Giles 
Sir Gyles Eyre ſaid he declared 


7" 


egory juſti 
Eyre and my lord chief juſtice, as 
to him. 


Sir Samuel Eyre juſtice, for the defendant argued, 


1. That it is apparent by the information, that they who ele&- 
ed the defendant ſheriff, had no power to make any ſuch election, 
for the liberties granted by the charter of Henry 4. could not be di- Liberties 
veſted but by ſurrender or forfeiture, and neither the one nor the . 
other appears by the record; nor is it apparent that the corporation be divefted. 
accepted the charter of Charles 2. But Charles 2. could not alter but by ſurren- 
the liberties once ſettled by the charter of Henry 4. An affirma- — — 
tive ſtatute will not take away nor change a power precedent. 
Hob. 173. Stukely verſ. Butler, 1 Inſt. 111. 11 Co. 64. Dier 
391. much leſs can the ſubſequent grant of the King do it. And 
then the mayor, ſheriffs, and aldermen, had not any power to 


elect a ſheriff; and by conſequence the defendant is unlawfully 
elected, and ſo the election was void. 


2. Admit that the mayor, Gc. had power to ele a ſheriff, yet 
he was of opinion, that the plea was good, For, he ſaid, 


1. That the deſign of 13 Car. 2. cap, 1. was to exclude men, 
who were not of the church of England, out of all offices, which 


concern the government; and therefore the defendant being a diſ- 
ſenter was altogether diſabled. | 


2. By law no man ought to be puniſhed twice for the ſame of- Nemo bis pu. 
fenſe ; but if the court here ſhall puniſh the defendant, this rule {7,79 4e. 


will be infringed, For the ſtatute puniſhes the defendant once, by * 
diſabling him to exerciſe the office; for the office of ſheriff (ſaid 
he) was a profitable office, and by the common law officers were 
honourable places and not burthens: And therefore an ambitious 
man, who will prefer honour before .profit Sores that theſe 


offices are not profitable) will eſteem ſuch a diſability a great 
puniſhment, | 


3 . e 3 4.44 


- 


To conclude, he cited a caſe between the mayor of Gui, 
&c. and Clark, 2 Will, & Mar. in C. B. which ſee now reported 
in 2 Vent. 247. where in debt upon a by-law for not having ſerved 
an office being duly elected, the 
13 Car. 2. cap. 1. and it was held a good plea ; which in effect 
was the ſame with this principal caſe. And therefore he was of 
opinion, that judgment ought to be given for the defendant. 


My lord chief juſtice Holt, and Sir Giles Eyre juſtice, argued 
for the King, 


1. That the election was good. 
2. That the plea was ir 


As to the firſt, they agreed, that it was not in the power of the 

King to take away liberties before granted by him, Cc. But if a 
corporation accept ſuch a charter, it is good. And here is evidence 

of their acceptance, for the commonalty uſed heretofore to elect 

both the ſheriffs, and now they elect but one of them? beſides that, 

if the corporation had not accepted this laſt charter, the defendant 

ought to have ſhewn it; but now he has admitted it by his ſpecial 

plea. If the mayor, Cc. had refuſed to accept the charter of 

Corporation Charles 2, the. charter had been void, But when a corporation 


-=__ wa takes a new charter concerning liberties, one may make uſe of it 


berties, it may AS a grant, or confirmation, 2 Cro, 313. .Goodſen verſ. Daffield. 
be uſed as a 21 Hen. 7. 5. 4. 2 Roll, Abr. 197. 


grant or con- 
Hr mation. 


perſon from executing any office to which he was obliged before, but 
to qualify himſelf for the execution of it. For the act intended to 
diſcourage diſſenters, and not to favour them, But if this plea 
ſhall be allowed, it will be to conſtrue the act much to their ad- 


vantage; for theſe offices are not profitable, but chargeable, and 
full of trouble, 


The King n, 2, The King has a natural intereſt in every ſubject, and may 
ſubje&, and compel him to ſerve him in any function, in which he ſhall judge 
may compel him capable. Moore 111, Knowles verſ. Luce. And no body can be 
him to ſerve, | exempt 


ndant pleaded this act of 


As to the ſecond point, they held that the plea was ill; for (by 
them) the deſign of 13 Car. 2. cap. 1. was not to exempt .any 


- 


ho 
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care of 1 


to bear an office, there he is excuſed, guia judicium Non comper 
redditur in. invitum. But where he may remove the ſentence, as be ga 
excommunication, he ſhall take no advantage of it. See 2 Ventr. vr 4 
247, 248. Sir John Read's.caſe. And in this caſe the defendant * 
not having qualified himſelf as he ought to have done, ſhall not wn. 
take advantage of his own diſability, For which reaſons judgment 


was' given by. theſe judges for the King, againſt the opinion of Sir 
Samuel Eyre juſtice. 443 7 8% 


be 
King 
by judgment 


Tipping ver). Coen. 
＋ HE jury find a ſpecial verdict, that Edward Cogent, ſeiſed 5. C 4 Mod. 
in fee of the lands in queſtion, by indenture dated the ſix- SS 272. 
teenth of October 1654, in conſideration of a marriage intended to Ejegment. 
be celebrated between, him and Mrs. Grace Fry, and of 1000 J. f. C. con. 
portion, conyeyed theſe lands to truſteęs, to the. uſe of himſelf 412. 
and his heirs until the marriage took effect, and then to the uſe. of Mod. 159. 
Mrs. Grace Fry for life for her jointure, then, to truſtees and their 
heirs during the life of Edward Cozens, in truſt to ſupport contin- 
gent remainders, and for that purpoſe to make entries, Cc. but t 
permit Edward Cogens to receive. the rents and profits during his 
ife, remainder to the * of the. firſt, ſecond, third, Fc. ſons of 
that marriage in tail male ſucceſſively, remainder to the heirs male 
of Edward Cpzens and his then intended . wife, remainder to the 
heirs of their bodies, remainder. to the heirs male of Edward Cogent, 
remainder to the right heirs of Edward Cozens ; and in this inden- 
ture Edward Cozens covenanted to. levy a fine to thoſe uſes, which 
fine was levied accordingly : They find farther that this marriage 
took effect, and that Eduard Cogent had iflue of that wife but one 
daughter,  Eizabeth, who married afterwards George. Tipping .: 


They find , farther, that E Comens in 1 nted with 
FJobn Shepherds, Cc. to levy a fine to the uſe of himſelf r life, 


remainder to his wife for life, with, divers remainders oyer for life 
11 in tail, excluſive of his daughter, remainder to his own right 


Heirs ; in purſuance of which, covenant a ſecond fine as levied 
with warranty againſt Edward Cozens and his heirs, with, procla- 
mations according to the ſtatute Wen the time of the fine levied 


ard 


8 . * 


E 
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Eſlate for life 


to B. remain ; 
der to his right 


heirs, the fee 
veſts in B. 


Second uſe 
ſhall be exe- 
cuted by ſta- 
Te, 


That the firſt of Auguf 1686, Elizaberh the died in the 


Edward Cozens was in actual poſſeſſion, and had no ifſbve male: 


life of her father, and Teft an infant hter, 
leſſor of the plaintiff: And 1 Fr. 1690 

Grace his wife entred, and enjoyed the lands during her life, 
that Lucretia was an infant at the time of the death of Ear 


Cogent; and that when Grace the wife of Edward Cozens died, 


the defendant entred claiming under the ſettlement in 1686; and 
that the leſſor of the plaintiff entred upon him, and leaſed to the 
plaintiff, that the defendant re-entred upon him, and the plaintiff 
brought this ejectment. Er /i, &c. | 


And ſerjeant Wright for the defendant argued, that Edward 
Cozens had an eſtate tail in himſelf, and then he barred it by his 
fine in 1686, and by conſequence the title was in the defendant. 
And to prove this, he ſaid, that where the anceftor took an eſtate 
for life, and afterwards a limitation is made to his right heirs, or 
his heirs male, &c. the fee, be it ſimple or tail, veſts in the an- 
ceſtor, and the heir ſhall take only by deſcent. Co. Li. 22. 6. 
Fenwick and Mitford's caſe. Then in this caſe Edward Cozens 
took an eſtate for life, for there is here an expreſs limitation to 
Edward Cozens during his life, for the truſt being limited to 
Edward Cozens to take the profits during his life, is an eſtate of 
freehold executed in himſelf by the ſtatute 27 Hen. 8. cap. 10. 
For the feoffees take by the common law, becauſe the uſe is li- 
mited to them, and the ſtatute faith, other, and not the ſame, 
perſon to take the uſe. Br. Tit. Feoffment al uſe, pl. 58. 1 An- 
derſ. 328, Feoffment to A. to the uſe of B. for hfe, remamder 
to the uſe of C. in tail, remainder to the uſe of A. in fee; the firſt 
and ſecond uſes are executed by the ſtatute, and the third by the 
common law, And this will not break in upon the rule, that the 
ſtatute ſhall not execute a uſe upon-a uſe; for in this caſe the 
feoffees do not take by way of uſe, but by the common law. 
But if a man bargains and ſeals to B. to the uſe of B. and his 


heirs, in truſt for C. this truſt cannot be executed by the ſtatute; 


Eyre juſtices, (no ot 


becauſe the. uſe was rarſed before in B. and executed. And altho' 
the ſtatute ſhall be executed in Edward Cozens, yet a ſcintilla juris 
ſhould remain in the truſtees, to ſerve the contingent remainders, 
when they ſhould bo 1-7 Sed non allocatur. For by Holt and 

er juſtices being in court) the truſtees take 
by the ſtatute, and then this limitation being to them in truſt for 
Edward Cozens to take the profits, there cannot be an execution 
by the ſtatute, for that would be to raiſe a uſe upon a uſe, If 
a feoffment be made to A. &c. to the uſe of A. and his heirs, 
in truſt for B; A. takes by the ſtatute, becauſe he takes a diffe- 
rent eſtate by the uſe, from that which he hath in the land, and 

A hr Wi then 


51.4. Sed nom allocatur ; for, per | we = i 
any reſulting ufe to Edward Cozens, becauſe he has made a full}, dhe party 
diſpoſition of the intire eſtate, and then the law has no need -t0 forlife, where 
make it. But in the caſe of Fenwick and Mitford the party. had he *ipoſe: of 
not diſpoſed of the freehold during his life, and the law caſt it bis ure. 
upon him, becauſe whatſoever part of the uſe the feoffer has not 

aliened, will remain to himſelf. But in this caſe the deſign was, 

that the whole eſtate ſhould be diſpoſed of, ſo that it ſhould not 

be in the power of Edward Cozens. to deſtroy the|contmgent-re- 

mainders. 80 that if the court will raiſe: a reſulting uſe; here, it 

will be contrary, as well to the intent of the parties, as to the 

rules of the law. 2, It was anſwered and admitted by all, that Collateral 
the warranty had no operation, becauſe the leffor of the plaintiff 27h 
was an infant at the time. of the deſcent. Litt. ſect. 726. Judge an infant-does 
ment was given for the plaintiff, nf, Ac. ods ets Pip 


not bar. 


HE return of the'reſcue was.quathed, becauſe dt was recuſſt, 
inſtead of reſcuſit. Ex' relatione m'ri Nott, | 


wo 
* 


T 


Wate ver /. Briggs, Marſhall B. R. 


TFT YEBT upon eſcape for the eſcape of J. S. The plaintiff in s. C. 2 Selk. 
his declaration ſhewed his recovery, and that J. S. was 50d. g 
brought by babeas cerpus before Mr. juſtice Gregory, and was by — e 
him committed in execution to the Marſbalſea; but does not ſay, pe- — oth 
prout patet per recordum of the commitment. The defendant See now the 
demurs generally. And it was urged for the plaintiff,” that this 17 "PR 
omiſſion was only matter of form, and therefore aided by the ge- 1 re 10 
neral demurrer, See 1 Sid. 216. Middleton verſ. Bail of Sifvefter ; 2 Keb. 209, 
for it is only inducement to the action, and not the foundation of it. 206. 
And fer curiam, when the record is the ground of the plaintiff's P27. 93. 
action, he ought to conclude, prout patet per recordum : Bu here 
12 2 8 c 


the 


U 


eſcape of a priſoner in execution upon a judgment recovered by 
the plaintiff as adminiſtrator. And per curiam the action is ill 
brought; for the firſt judgment being in right of the (inteſtate, 
the action of eſcape ought to be in right of the . allo. 
Mr. Nett. Hill. 6 Will. 3. B. R. 


| Borough' 8 caſe. 


Dang will not lie againſt-an infant for a copytioh dhe upon 
his admiſſion. And therefore an infant arreſted upon ſuch 
an action, being five 1 of age, was s Ciſcharged. Ex e relatione 


m'ri Place. | 4 
Reſervation © HE King made a leaſe of a houſe belonging to his ee Kere = 
| by the King of Whitehall, reſerving a rent to the houſe-keeper for the time 


3 being, and it was held an ill reſervation. For though the King 


houſe-keeper 
of Vhiteball may reſerve rent to a ſtranger, yet ſuch a reſervation as this is ill, 


not good. becauſe he cannot reſerve rent to ſuch an officer who is remove- 


able at the will of the King. Ex relatione miri Nett. 


6 Will. z. B. R. 1 


Atkins ver/. Uton. 


8. C. Comb. Ortgager covenanted with the mortgagee, for the more RY 
318. £ M ſolute aſſurance of the lands mortgaged, to make ſuch farther 


Covenant by aſſurance, &c. Adjudged that this covenant did not oblige him 
« morigag- to releaſe his equity of redemption, but only to make ſuch farther 
aſſurance of the land, Cc. under the ſame conditions as in the 
mortgage. Hill. 6 Will 3. B. R. Ex relatione mri Net. 5 
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Moore verſ. Parker. 
N a feigned action to try an iſſue directed out of the houſe of d. 1 4 Mod. 
peers, a ſpecial verdict was found, in which the caſe was thus. 3 Paar. Ab. 
A. had ile B. his ſon, and upon the marriage of B. ſettled 182. p. 23. 
lands to the uſe of B. for life, remainder to the wife of B. —_ * 
for life, remainder to the firſt, ſecond, &c. ſons in tail, remainder p 23. 2 
to his own right heirs. And afterwards A. deviſed theſe lands to Skin. 558. C. 
ſuch iſſues male as B. ſhould have by any other wife, in tail male; Eſtate exe- 

and in caſe of failure of iſſue male in B. he deviſed that all his . 

lands ſhould go to his grandchildren by his daughter Parker in fee, 

under whom the defendant claims as grandchild to Parker. A. dies; 

B. ſuffers a common recovery, and dies without any iſſue male; 

under whom the plaintiff claims. And upon this ſpecial. verdict, 

What eſtate had B? And after argument at the bar by Sir Thomas 

Powis, Sc. By Holt chief juſtice, It is impoſſible to make this an 

eſtate tail in B; for nothing is given to him by this deviſe, but 

he has only the eſtate that he had by the firſt ſettlement, In 

29 Ed. 3. eſtate for life is given to A. remainder to the heirs of 

the body of B. A. aſſigns his eſtate to B. by which B. becomes 

tenant for the life of A. remainder to the . heirs of his body, yet 

he has not an intail executed in himſelf, but the remainder con- 

tinues in contingency. So here, there being two ſeveral convey- 

ances, this deviſe cannot be tacked to the eſtate for life limited by 

a different conveyance, quod fuit conceſſum by the other juſtices. 

See Dyer 303. pl. 58. But by Holt chief juſtice, the queſtion is 

here, if this immediate deviſe be good to the iſſue not being in eſe. 

Deviſe to an infant en ventre ſa mere is good as a future deviſe, Deviſe to x 

but not if it be deviſed in praeſenti. Then here, if this is a void Perſon not 

deviſe, the ſecond deviſe ſhall be void alſo ; for it cannot be a con- 3 1 

tingent remainder, becauſe there is no particular eſtate to ſupport For ry 

it; and as an executory deviſe it will be void, becauſe it is to take Executory de- 
7 L "mm 
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upon the death of B. without ine. Adjournatur. Ex re- 
| _— 


eſſect 
latione ri N 


Avery ver/. White. 
— TR. upon a bond conditioned to pay money, and upon eyer 


| 

— it ap that the uſual concluſion of a condition, via. | 
* that then this obligation ſhall be void, Ge. was omitted. And ; 
therefore Mr. Nortbey for the plaintiff argued, that the bond was 4 

ſingle. Sed non allocatur. For per curiam the condition being to , 

pay money is a good defeaſance of the bond ; and if the obligor q 

pay the money, the obligation ſhall be void. But no judgment was 3 

given, becauſe the parties agreed. Mr. Nott. | 1 
Melwood ver/. Leech. 1 

Treſpaſs with- Reſpaſs. The words contra pacem were omitted in the de- Y 
out contra = 


claration, and therefore after execution of a writ of inquiry 


"I 
* ** 
— 


acem. 4 . We YZ 
2 now the judgment was arreſted upon motion. But Holt chief juſtice ſeemed Y 
Stat. 4 & 5 to incline that it would have been good after verdict. Mr. Not. 'F 
A nn. c. 10. g J 9 ; q 
ſec. 1. *» 


Gibbons ver/. Pepper. 


8. C. 4 Mod. T Reſpaſs, aſſault and battery. The defendant plęads, that he 

— rode upon a horſe in the King's highway, and that his horſe 

1 Vent. 295. being affrighted ran away with him, ſo that he could not ſtop the 

2 Lev. 172. horſe; that there were ſeveral perſons ſtanding in the way, among 

3 Keb. 650. hom the plaintiff ſtood; and that he called to them to take 
care, but that notwithſtanding, the plaintiff did not go out of the 

way but continued there; ſo that the defendant's horſe ran over 
the plaintiff againſt the will of the defendant; quae ęſi eadem tranſ- 
greſjio, Sc. The plaintiff. demurred. And ſerjeant Darnall for 
the defendant argued, that if the defendant in his juſtification ſhews 
that the accident was inevitable, and that the negligence of the de- 
fendant did not cauſe it, judgment ſhall be given for him. To 
prove which, he cited Hob. 344. Weaver verſ. Ward. Mo. 864. 
pl. 1192. 2 Rell, Abr. 548. 1 Brownl. prec. 188. 


If the defewm. MNorthey for the Plaintiff ſaid, that in all theſe caſes the de- 
dant juſtifies, fendant . confeſſed a battery, which he afterwards juſtified ; but in 
3 notconfes this caſe he juſtified a battery, which is no battery. Of which opi- 
action, itis nion was the whole court; for if J ride upon a horſe, and J. &. 


il. whips the. horſe, ſo that he runs away with me, and. runs over 
3 5 any 
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Scape. The defendant pleads recaption upon freſh purſuit, Eſcape. 

The plaintiff replies, De injuria ſua propria abſque hoc quod 
he retook, Cc. upon freſh. purſuit, et adbuc detinet. The defen- Traverſe of 
dants demurs, and ſhews for cauſe, that the plaintiff had traverſed mater vo: 
matter not alledged in the plea, viz. quod adbuc detinet, which 
ought not to be; for if the — hath ſuffered J. S. to eſcape 
a Month after the recaption, yet the plaintiff ſhall be barred by 
the recaption for the old eſcape, and ſhall have a new action for the 
new eſcape ; quod Holt chief juſtice negavit, for both are but one 
eſcape. Judgment for the plaintiff, Mr. Nott. 


Rex ver/. Croſby alias Philips. 


CY was indicted of high treaſon, and at the trial at bar he 8. C. 5 Mod. 
C excepted againſt the evidence of Mr. Aaron Smith, becauſe he g 689. 
had been ſet in the pillory upon a judgment given againſt him in this Skin. 578.4 C. 
court upon an information 34 Car. 2. the record of which he pro- oye wn 426. 
duced. Mr ſolicitor general Trevor and Mr, Cowper on behalf of Hob. 88 
Aaron Smith argued, that the infamy was always a conſequence of State trials 
the guilt and not of the puniſhment ;. and therefore, by them, if vol. 4. 383. 
an innocent man hath an infamous judgment given againſt him, Ako 
for a crime that does not deſerve ſuch judgment, this will not ren- judgment gi- 
der the party infamous. Then for application they ſaid, that the ven againit an 
crime of which Mr. Aaron Smith was accuſed, did not deſerve ſuch gs ut uke 
judgment; and therefore ſhall not take away his teſtimony. And away his tei. 
Sir Samuel Eyre juſtice ſeemed to be of that opinion. But Holt mony. 
chief juſtice gave no opinion as to this point, ſaying that he could ' 
not impeach the record; but he was of opinion that the general 
act of pardon 2 Will. & Mar. gave Mr. Smith a new credit, but Pardon, how 
did not work by way of reſtoration, to reſtore him to his old cre- * P45: 
dit. As if a perſon be attainted of felony, he is now incapable of 
making a purchaſe to hold, or to give evidence ; but if the King 
1 him, he is now become a new creature, and may do both; 

ut he is not reſtored, to inherit to thoſe perſons, to whom he wass 


inheritable 


o 


Compariſon noon Sidney Eſq; in which it was 
—— hands is not legal evidence. Upon which 


treaſon, ſoner not guilty, 


Williams ver/., Grey. 


8. ©. 4 Mod. Y iam executor of J. 
> againſt Grey ſheriff of the county 
, no ab. that his teſtator had recovered judgment in debt for 


Aga 
361. Pl. 3. Mellin, upon which he ſued a fieri facias directed to the defen- 
Executor ſhall dant then ſheriff, to levy 147/. 10s. of the goods of Mellin; that 
ww + pf the defendant by virtue of the fieri facias took in execution goods 


riff for a falſe of Mellin to the value of 1011. 105. but falſo, fraudulenter, et de- 
2 . ceptive, returned, that he had levied goods but to the value of 47 /. 
be das af te part of which he had ſold, to the value of 19/. 155. and 4d. and 
teſtator. that for the reſidue he had not found purchaſers, Sc. And for 
Oro Car. 297. this falſe return the plaintiff as executor brings this action. Upon 
A r . not guilty pleaded, verdict was given for the plaintiff. And now 
1 Veut. o. Mr, Northey moved in arreſt of judgment, that the action did not 
lie; becauſe this falſe return is a meer perſonal wrong, and of con- 

ſequence died with the teſtator. And it is not within the ſtatute 

Latch 167, of 4 Ed. 3. cap. 7. de bonis aſportatis. And he cited 1 Roll, 
| Noy 87. Ab. 912. which book ſays, that it was left a quære in the caſe be- 
foo _ tween Lemaſen and Dixon (for the court was equally divided) if 
cCaſe lies for an executor for an eſcape upon meſne proceſs made in 

the life of the teſtator. And if upon a fieri facias the ſheriff levies 

the debt, and does not return his writ, nor pay the money to the 

party, and the perſon who ſues the execution dies, whether his exe- 

cutor may have an action againſt the ſheriff, Rolle ſays, that in a 

caſe between Spurſtow and Prince, this being moved after verdict 

in arreſt of judgment, the plaintiff prayed judgment againſt him- 

ſelf, to the end that he might commence a new action for his own 
expedition, But Holt chief juſtice, and Sir Samuel Eyre juſtice 

(Sir Gies Eyre juſtice, and Sir William Gregory being abſent by 

reaſon of ſickneſs) after the caſe had been argued two or three 

times, were of opinion, that the action well lay; for the caſe of 


Lemaſom 
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Lemaſon and Dixon was 

he 34 againſt the 
to incli t | 

+ $4 yr" This ems then tobe ronger than when the 8 fr, 
is taken in execution; for the bod is but in nature of a in the life of 

= & for the debt, but upon levying of the goods, a right teſtaror, of 


veſted in the teſtator. And the ſtatute de bonis aſportatis has been * nan in exe- 


always favourably extended for the benefit of executors. For Mick.'s Will. 
which reaſons they gave judgment for the plaintiff. 8 * 2 


Hales 1693. Intr. Trin. 4 Will. & Mar. C. B. Rot. 769. 


Waltham ver. Sparkes. 


an Waltham executor of Rachael Waltham, executrix of 8. - Skin. 

William Waltham, brings debt upon bond againſt the defen- **” 

dant. The defendant demands oyer of the bond, and of the condi- 

tion, which was, that if the defendant, his heirs, executors, and 

adminiſtrators, ſhall ſave harmleſs, as well the overſeers of the poor 

of Shafford in Bedforqbire and their ſucceſſors, as all the inhabi- 

tants of the ſaid pariſh, from all expgnſes, charges, Fc. upon 

the account of John Gorden, his wife and children, that then, &c. 

The defendant pleads nom damnificat', &c. The plaintiff replies, 

that John Gorden had iſſue Joſeph Gorden, who ſettled at Shaford, 

and there married, and had children there born; that Joſeph Gor- 

den being ſick became impotent and incapable of maintaining him- 

felf, ſo that the 19th of Auguſt 5 Will. & Mar. two juſtices of 

peace, upon complaint made to them by the overſeers of the poor, 

made an order and warrant, that the inhabitants of the ſaid pariſh 

ſhould allow 2 5. for one week then paſſed, for the maintenance 

of Toſeph Gorden his wife and children; which order and warrant 

were delivered to Nicolas Seams overſeer of the poor : That the 25. 

were paid by the inhabitants; and he avers that 8 d. part of the 25. 

was for the maintenance of Toſeph Gorden, &c. To this the de- 

fendant rejoins, and traverſes, that the 8 d. were for the. mainte-. 

nance of Toſeph Gorden, &c. The plaintiff demurs. Serjeant What traverſe 
Heath and ſerjeant right for the plaintiff argue, that the tra- 8294? , 

verſe, which the defendant hath taken, is immaterial. For if a * 

man will traverſe, he ought to traverſe that which will reduce _ 

the point in debate to a conclufion, and then the traverſe is good. 

Laugh. 8. But the defendant has not done ſo here, for he has 
traverſed that 8 d. was for the maintenance of Joſeph Gorden, 

where every part, that was for the maintenance 4 his wife | 

or children, was in effe& for the uſe and maintenance of him, The huſband 

For by the common law as well as by the law of. nature the father & obliged to 


. 5 a a . oo i de for hi 
is obliged to provide for his wife and children, and therefore every . kd hy. 


M | part dren. 
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25, is a breach of the condition. 2. The traverſe is too 
he has not traverſed any part of the 8 d. For if 24, 
the uſe or maintenance of Joſeph Gorden, that was a breach 
condition, Mr. Northey and Sir Bartholomew Shower for 
argued, the word children in the condition of 
ſhall further than to Joſeph Gorden, 
Gorden, not to the chil of J- 
be a full anſwer to the firſt objection of 
ſerjeants. 2. They took a diſtinction between a general iflue 
and a collateral ifſue, and cited to maintain the traverſe Co. Li. 282. 
3 Cro. 84. Dier 115. b. upon the authority of which they con- 
cluded, that in this preſent caſe the traverſe was not too narrow. 
Two juſtices 3. They took exception to the replication, that the juſtices of 
-out of ſeſſions 
noe make Peace out of ſeſſions could not make an order for an expreſs 
a rateto main- ſum for the maintenance of a poor man, but they agreed that they 
tain the poor. might fign a rate made by the pariſhioners. But to this the court 
anſwered, that all the juſtices of peace in England did fo, and 
therefore though they have not authority to do it in ſtrictneſs of 
Communis er- law, yet communis error facit Jus. And the court reſolved, that 
ron facit ju. the averment, that the 8 d. was for the maintenance and uſe of 
Jaſeph Gorden was ill, and only ſurpluſage, for the 2s. was for the 
uſe of Joſeph Gorden, for that which is for the uſe of the wife and the 
children, is for the uſe of the father, becauſe the father is obliged 
to provide for them; and ſo it was a manifeſt breach of the condi- 
tion of the bond. Then the plaintiff has led the defendant out of 
the way, and he has followed him with an immaterial traverſe. 
But they agreed that the traverſe was good enough, as to the 
not traverſing of the 8 d. and every part thereof. And they agreed 
to the diſtinction made by Sir Bartholomew Shower and Mr, 


of 


. 


the traverſe alſo, it is apparent, that this Money came to the 
uſe of Joſeph Gorden, which was a breach of the condition of the 
bond. And therefore upon the merits of the cauſe the court ſaid, 
that they gave judgment for the plaintiff. Note, That where it is 
ſaid in the breach, that the 25s. were for a week then paſt; altho' 
this was objected to be too uncertain, yet it was held good enough, 
becauſe this bond cannot be ſued again, 


Eaſter 


Northey. But then rejecting this averment out of the caſe, and 


12 
* % 
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Sir George Treby Chief Juſtice. 
ir Edward Nevill 

Sir John Powell Tuſtices. 
ir Thomas Rokeby 


Brittel ver/. Bade. 


E for lands, Sc. The defendant pleads, that the * Salk, 


lands are held of the dean and chapter of Worceſter, ut de- oc IM FS 
manerio de D. which is ancient demeſne, &c. The plain- meſne is no 
tiff replies, quod bene et verum eft, that the lands aforeſaid Pen f, — 
tenentur de decano et capitulo Wigorniae ut de manerio de D. which hold lands. 
is ancient demeſne, but he farther faith, that the lands are copy- * Salk. 56. 
hold lands parcel of the ſaid manor, Sc. The defendant rejoins, 
quod ex quo praedictus the plaintiff cogrlouit, that the lands are an- 
cient demeſne, it is not material, whether they are copyhold lands | 
or freehold, &c. The plaintiff demurs. And ſerjeant Grrdler writ of right 
for the plaintiff argued, that the rejoinder is ill, for copyhold lands ©loſe lies not 
are of a nature ſo baſe, that the party cannot have a writ of right bags * 
cloſe for them. F. N. B. 12. a. And if they ſhall be tried F. N. B. 
in the court of the lord, he in effect will be both judge and party. 4 
And for this reaſon they ſhall be tried by ejectment at common ** 4 
law. And he cited a caſe Mich. 6 Will. & Mar. C. B. Rot. 55 3. 3 Lev. 405. 
where in ejectment the defendant pleaded, that the lands, for 
which the ejectment was brought, were ancient demeſne; the 
plaintiff replied, that they were copyhold, Cc. and upon demurrer 
it was adjudged for the plaintiff. And of this opinion was the 
whole court. But then ſerjeant Trinder for the defendant took 
exception to the replication, that it was repugnant to itſelf; for 


4 by 
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ing tenentur, We. wt de manerio, the plaintiff confeſſes, 
| Nba; for copyhold lands cannot be 
. holden of the manor, but are parcel of the manor itſelf, which 
conſiſts of demeans and ſervices ; and then when the plaintiff ſays, 
that they are copyhold lands, this is repu to What he had 
ſaid before; and therefore it is void, And of this | ww were 
Treby chief juſtice, Nevill and Rokeby juſtices. But Powell juſtice 
contra, For one ſays in common ſpeech, that copyhold lands 
are held of the manor. And Trety chief juſtice ſaid, that the 
juriſdiction of the court of the lord of the manor extends to lands 
held of the manor, and not to lands parcel of the manor. And 
therefore by the opinion of three juſtices the writ was abated. 


Yaxley ver/. Rainer. 
Intr. Hill. 6 Will. 3. C. B. Rot. 307. 


EBT brought by the plaintiff, lord of the manor of Yaxley 
bull's hall, againſt the defendant a copyholder of the ſame. 
manor for a fine for licence to alien copyhold lands; and he de- 
clares, that there is, and time whereof, c. was, a cuſtom within 
the manor of Yaxley bull's hall, that all the copyholders within 
the ſame manor have uſed, time whereof, &c, to pay to the lord 
of the ſaid manor upon every alienation of the ſaid copyhold lands 
a fine for licence to alien. That the plaintiff was lord of the ſaid 
manor, and that the defendant was a copyholder of the ſame 
manor. And that the plaintiff gave licence to the defendant to 
alien, for which the plaintiff aſſeſſed ſo much for a fine, and gave 
day to the defendant to pay it at Yaxley hall; that the defendant 
aliened, and did not pay the fine to the av by which an 
action accrued to the plaintiff, Se. The defendant imparles; and 

Tender is no then as to part he pleads a tender. And to this the plaintiff re- 

oxy im. plies, that the defendant ſhall not be admitted to plead it after an 

| Lutw. 238, imparlance, &c, The defendant rejoins, nul tel record of the 

Comb. 30. imparlance, and this was found againſt the deſendant. As to the 

wo Ok other part the defendant pleads 11 debet, and verdict for the plain- 

Tbid p. 31. tiff. And ſerjeant Rotherham moved in arreſt of judgment, that 

44 $5 pe the declaration was ill, becauſe it did not appear, that the place 

* where the money for the fine was appointed to be paid was within 
the manor of Yaxley bulls ball; but rather it appeared, that it was 
appointed to be paid out of the manor, for it was appointed to 
be paid at Yaxley ball, which is not ſaid to be within the manor, 

And it ſhall not be intended to be the ſame with Yax/ey bulls ball, 

And the lord cannot appoint a place for payment out of the 

manor ; for then the tenant might be forced to go all over England, 
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Trinity Term 
7 Will. 3. B. R. 1695. 


Sir on Holt Chief Juſtice. 
Sr — 4 Gregory] 

Fir Giles Eyre died 

3 June in this term. Juſtices. 
Hir Samuel Eyre 


Selway ver/. Holloway. 


| N agreement was made between Merry and Selway now 
plaintiff for a certain parcel of hops for ſo much money, 

and that Merry upon his delivery of them to Holloway 

the now defendant (who was a common carrier) ſhould 

have his money. Merry brought his action for this money, and 
recovered, upon evidence that the hops were left at the inn where 

Goods deli- Holloway lodged, without proving any delivery to Holloway or his 
vered to a car ſervant; but only a woman (who had ſerved Holloway before, but 


Cro, Jac. 330. had quitted his ſervice for five years) ſaid to the carman, if he laid 
1 Ro. Abr. 6, them down Holloway would find them. And upon the trial it 
b Lug 8a. Was proved, that there were many carriers who lodged at the 
„fame inn, but none of them went out the ſame day, Holt chief 
Mo. 462. juſtice not approving this verdict, the cauſe being tried before him, 
4 Rep. 84. a new trial was granted, and Merry had another verdi& given for 
him. Upon which Sekvay brought this action againſt. Holloway 
the carrier; and ſome of the jurymen, who had been jurymen 
in the other cauſe between Merry and Selway, being upon the 
jury in this cauſe, gave a verdict for Holloway, which in effect was 
contrary to their former verdict; for if they were not delivered to 
Holloway, as they have now found that they were not, then they 
ought not to have given a verdict for Merry againſt Sehvay, Upon 
which Sekoay moved for a new trial in this cauſe between 1 
and Holloway, But the court ſaid, that they could not help the 
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1 4-1 The defendant pleads, that a writ 8. C. 3 Salk. 
ID : returnable in the Exchequer chamber 


hich is ing, 
. He pf, Be, The fle en, 


quod And batement. 
adjudged for him, becauſe the defendant ought to have concluded 
quod breve caſſetur. But eat inde fine die quouſque, &c. is a good Dog. Plac. 


conclufion, where excommunication is pleaded in abatement ; be- 8 

cauſe there reſummons lies, but it does not lie in this principal 

caſe. But per curiam theſe actions are vexatious, and therefore see 2 Vent. 
not to be countenanced ; and for this reaſon common bail has been 261. Biddulph 
often allowed in thefe actions. And Holt chief juſtice ſaid, that a P. 
writ of error in effect ſuperſeded the judgment, to prove which he 4 Mod. 247. 
cited a caſe between Reed and Pierpoint, which in effect was Error ſuper- 
thus: J. S. has judgment given againſt him for 20 J. and ac- 955 jds. 
knowledged a ſtatute for 20 J. and died, having made J. N. exe- 2 Lev. 397. 
cutor, and leaving aſſets only to the value of 20/. J. N. brought ' — 121. 
a writ of error upon the judgment, and pending the writ he paid Fel 1 
the ſtatute; and it was adjudged, that he might juſtify it againſt 3 Cro. 734, 
the judgment, becauſe it was ſuperſeded by the writ of error. 822. 
Judgment was given in the principal caſe, that the defendant 

ſhould anſwer over. The fame judgment was given Mich. 7 V. 3. Rowley verl. 


B. R. between Rowley and Rapſon for the ſame reaſons. And Rapſon. 


then it was reſolved, that a writ of error pending is a good plea 1 
in a ſcire facias upon a judgment. The ſame judgment was given Error deperd- 


Mich. 8 Will. 3. B. R. between Chaſeworth and Merriman. Mr. irg upon a 
Day. Hil. 6 Will, 3. In the Exchequer chamber all the juſtices — pr ane 
and barons (except baron Turton) were of opinion, that in debt / 


. i ; cire facing up- 
upon judgment, error brought upon the judgment is a good plea on it. Put iee 


in delay guouſque, &c. but they did not give judgment, Between 3 
King and Tuck, — | | 


v. Greenwood, 
King v.Tuck. 


Rex ver/. Bithell. 


BL being committed to the keeper of Newgate, to be kept s. C. ; Mod. 

in ſafe cuſtody, until he ſhould pay a fine, which was ſet upon N | 
him by the court at the Old Baily, upon a conviction of having 36. 84% 
exchanged broad money for clipped, againſt the new act of parlia- Vong. 139. 
ment, procured a habeas corpus, to bring him to the King's Bench, Bae caſe. 
in order to be turned over to the Marſbalſea, pretending that there 


were ſeveral actions depending againſt him. To which habeas cor- 


pus 


ill. 3. 
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the keeper of Newg 

im, fafely to be kept in cuſtody 
curiae of the ſeſſions at the Old Baily, tenor cujus 
verba, viz. that William Bithell is known to have exchanged broad 


for clipped, ideo confideratum eft per curiam aeditFus 
Willelmus 9 domino regi mille libras 410 alis mo- 
_ pro fine, et remaneat in gaols de Newgate quouſe 
que, Ge. 


Sir Bartholomew Shower, Mr. Northey, &c. took exception to this 
return. 


1. That it appears by this return, that there was no commit- 
ment, for it is ſaid, that Bithell was committed virtute cujuſdam 
ordinis, in which order no commitment appears, 


2. It does not appear, that Bithell was preſent in court, and then 
the court could not commit him without proceſs of capias. 


3. It does not appear, that Bithell was in priſon l d 
no implication by the word remaneat ſhall aid it. 


4. That every commitment ought to be to the immediate off 
of the court, and therefore in this caſe it ought to have been to the 
ſheriff of Mzddleſex, who was the immediate officer of the court, 
and not to the gaoler of Newgate, who is but a ſubordinate officer 
of the ſheriff, and no officer of the court. 


Though the Againſt theſe objections the King's council argued, that although 
return of a the return was not ſo good as it might have been, yet ſufficient 
habeas corpus X . 
is not formal, Cauſe appeared upon the return, to remand him, And for this 
yet it may be reaſon (as they told me, for I was not preſent in court when 
ſuficient. judgment was given) the priſoner was remanded to Newgate, not- 

withſtanding that the perſons, who were pretended to be bail for 

him in the actions depending againſt him in this court, declared 

that they rendred him in diſcharge of themſelves, the court only 
A man com- regarding it as a trick. But the court was of opinion, that the 
minted bent return was not good, for when a man is taken in execution he 
immediate of. Ought to be committed to the ſheriff, who is the immediate officer 
ticer of the of the court; and the party ought to be preſent in court, when he 


court, ; : * y 
op NO. committed ; otherwiſe the want of a writ is not ſupplied. And 


committed by Holt chief juſtice, if a man, againſt whom judgment is given 
onght 1 in the King's Bench, be walking in Veſiminſter-hall, the King's 
preſent 1 
court. 


Bench may ſend a tipſtaff, to bring him into court, and the court 


may commit him in execution. But otherwiſe, if he were at 
Charing-croſs. 
Rex 


rn 0 — OOO. 
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Rex & Regina per/. Kempe. 


Scire facias iſſued out of the bag in Chancery, to re- 5. C. 4 Mod. 
peal patent bearing date the 29th of Nandi, in the 775; *%- 
year of the reign of King Charles the Second, by which that Selk. 455. 
King granted to the defendant the office of ſearcher in Plymouth, Cath. 350, 
The caſe was. ſhortly thus : RIES the Second granted this -, Ab 


office to. Jobn Martin durante lacito. Aﬀeerwards by other 101. p. 12. 
letters patent, reciting the grant to Martin, he granted this office . -* wan 
to Fryer for life, to commence after the death, ſurrender, or for- 5 fl. 6. 48. 
feiture, of Martin. Fryer afterwards ſurrendred his letters pa- bro patents, 
tent to the King; who afterwards, in conſideration of the ſur- iba p. 10 
render of the letters patent of Fryer, granted by letters patent Ibid. p. 57. 
this office to Henry Kempe for life, to commence after the death, Pier 259, 
ſurrender, forfeiture, or other determination, of the eſtate of *7* 
Martin, and afterwards to William Kempe for life (who is the now 
defendant) to commence after the death, ſurrender, forfeiture, or 

other determination of the eſtates, of Martin and Henry Kempe. 

Henry Kempe dies, and then King Charles the ſecond dies; and 


now this ſcire facias is ſued againſt the defendant, to repeal theſe 
letters patent. 


This caſe was argued ſeveral times by Gould King's ſerjeant and 
ſerjeant Pemberton for the King, and by Sir Thomas Poris, Mr. 
Northey, &c. for the defendant. And now Sir Samuel Eyre, and 
Holt chief juſtice, (there being but two judges in court) gave their 
opinions in ſolemn arguments for the defendant. Sir Samuel Eyre 
juſtice for the defendant ſaid, that the principal quaere was, whe- 
ther the letters patent of Fryer were good ? For admitting that If the King 
they were good, the defendant ought to have judgment : For the ee * 
conſideration of the letters patent of Kempe was the ſurrender of = . 
thoſe of Fryer ; and if thoſe of Fryer were good, then the con- of void letters 
fideration of thoſe of Kempe was good, and by conſequence the Pet he. 
grant, But if the letters patent of Fryer were ill, then there was a a 
no conſideration in the patent of Kempe, and the King was de- 
ceived in his grant, and therefore it was void in law. But he was 
of opinion, that the letters patent of Fryer were good; againſt the 
validity of which it was objected, 1. That an eſtate for life, as this 
of Fryer was, could not depend upon an eſtate at will ; to which 
objection he anſwered, that this grant of office did not reſemble ; 
that of lands, for an office is no longer in being than it is in grant phe * | 
by the King; for the King has no reverſion of an office, nor can he 3 
grant it by that name, as 8 Hen. 7. 12. 6 Hen. 7. 14. 2 Brounl. of an office, 


242. 1 Co. 279, 8 Hen. 7. 16 3, 3 Cro. 236, But the King but he may 
Q 


grant it in 
INAY reverſion. 


Eſtate at will will, it could not be ſurrendered or forfeited; ſor th 


4s got ſurren- 
derable or for- 


a Term 7 Will. 3. 


may grant it or to take eſſect in futuro, 8 Hen. 7. 12. 

1 Hen. 7. 29. 6. 8 Co. 55. G. Li. 3, 6. 1 Cv. 279. 3 Leon. 31. 
++ 47. rene 
of the office in futuro. 


2. It was objected, that the King was deceived in his grant to 
Frycr, which was to commence after the death, ſurrender or for- 
feiture of Martin; for the eſtate of Martin being on! an eſtate at 
e acts, which 
in caſes of other particular eſtates will amount to a ſurrender ot 
forfeiture, in caſe of an eſtate at will amount to a determination 


1 Rey *3 of the will; and therefore there cannot be a ſurrender or forfeiture 


of an eſtate at will (which laſt afſertion Mr. juſtice Eyre agreed to). 
And in fact the eſtate of Martin did not determine by his death, 
ſurrender or forfeiture, but by the death of King Charles the ſecond ; 
and therefore this grant to Fryer could not take effect, decauſe 
Martin's eſtate did not determine by his death, ſurrender or for- 
feiture. 


When the 
King ſhall be 


deceived in 


To anſwer which adn he ſaid, that it ought to, be con- 
ſidered, 1. When the King ſhall be faid to be deceived, to avoid 
a grant, 2, In what manner the grant of the King ſhall take 
effect, and what conſtruction it ſhall have. 


As to the firſt, where the matter expreſſed to be ſuggeſted on 
the part of the grantee is falſe, and to the prejudice of the King, 
there if the King be deceived, that will avoid the grant. 


But where the words are the words of the King, and it appears 
that he has only miſtaken the law; there he ſhall not be ſaid to be 
deceived, to the avoidance of the grant. As if there is an eſtate 
in efſe not recited, or when the grant is recited to be of leſs value 
than it actually is, by the ſuggeſtion of the party, there the King 
is deceived, and the grant ſhall be void. For in the firſt caſe the 
intent of the King was, to grant an eſtate to take effect in poſſeſſion, 

which intent cannot take effect, becauſe there was an eſtate before 
in eſſe not recited. In the ſecond caſe if the grant were good, the 
King ſhould grant more than he had deſigned to do. But if the 
King | is not deceived in his conſideration, nor otherwiſe to his pre- 
judice, but his intent was to paſs the lands, only he is deceived in 
the. law, nevertheleſs his grant ſhall be good. To warrant which 
diverſity, he cited Co. Li. 3. Dier. 352. a. 197. b. 2 O. 34. 
2 Brownl. 242. 11 Co. Auditor Curls caſe. 1 Mod. 196. Lane 
75. 31 Hen. 6. 23. 6 Co. Lord Chandes's caſe, 


2, In 


Now to apply this to the preſent caſe. In theſe letters patent 
'to Fryer the King is not deceived, for the precedent letters patent 
are truly recited, and the ſuggeſtion of the party is true, and the 
intent of the King was, that Fryer ſhould take by theſe patents ; 
and therefore ſuch conſtruction ought to be made, as the grant 


And as to the commencement of this grant to Fryer, it ſeemed 
to him that the King's intent was, that Martin ſhould hold it for 
his life ; that is to ſay, that he would not determine his will during 
the life of Martin, but that after Martin's death the new letters 
patent ſhould take effect. But ſince Martin's grant determined 
by the King's death, this grant of Fryer's ſhall commence after 


the death of Martin. And for theſe reaſons he was of opinion that 
the defendant ought to have judgment. | 


Holt chief juſtice for the defendant ſaid, that the queſtion was, 
whether Fryer's letters 2 were good? for if they are not, 


thoſe of Kempe will not be good neither. But he was of opinion, 
that thoſe of Fryer were good. 


1. It was objected, that they were void, becauſe they were not 
to commence upon the determination of the eſtate of Martin, but 
upon his death, ſurrender, or forfeiture. His death might happen, 


but not his ſurrender or forfeiture, becauſe it was but an eſtate 
at will. 


To which he anſwered, that an eſtate at will among common 2 
perſons cannot be ſurrendered; becauſe, being at the will of both King's N 
parties, either of the parties may determine his will. But in the ſurrenderable 
caſe of thè King, it is not at the will of both parties, but of the ug 2 * 
King only, and the party cannot determine his will but by ſur- che King. 
render. For if it be an office of truſt, forbearance of execution is 
fineable; and ſurrender in ſuch caſes is conſtantly practiſed, as in 
the caſe of Hale chief juſtice and Scroggs chief juſtice. 


Then 


52 


Flate at will 


| taken effect, but not till the time limited by the letters patent, 


Freehold 

granted to 

commence ix 
Futuro. 


and might have commenced aſter the death, ſurrender, or forfeiture 


when Martin died, Fryer's grant would have commenced. 


Trin. Term) Will. 3. 


Then if this office at will was ſurrenderable (as by him 
— King in his letters patent was proper 
enou 


2. It was objected, that it was not ſorſeitable. 


To which he anſwered, that the King's tenant at will may be 
ſaid to forfeit, For perhaps the King upon ſuggeſtion of crimes 
committed by the party, before he determined his will, ſhall be 
informed by ;nquithion of record, and then upon the very return 
of the inquiſition the office is forfeited. But if it were an eſtate 
for life, then there ought to be a /cire facias to repeal the letters 
patent. 


Admitting then the law to be ſo, this grant to Fryer was good, 
of Martin, 


But it was farther objected againſt this grant to Fryer, that ſup- 
poſe the King had determined his will during Martin's life, yet 
the grant to Fryer could not have taken effect, becauſe the eſtate 
of Martin did not determine by the death, ſurrender, or forfeiture 
of Martin; and then if the grant to Fryer were good. there 
would be a freehold to commence in futuro, which is againſt the 
rules of law. 


To which he anſwered, that this grant would nevertheleſs have 


which then muſt have been Martin's death, and in the mean time 
the King might have granted it to whomſoever he pleaſed; and 


And as to the objection that a freehold cannot be granted to 
commence in futuro, he anſwered, that it muſt be underſtood of 
a freehold in efſe, as 5 Co. 93. Berwick's caſe ; but a rent de novo 
may be granted to commence in futuro, or may be granted in fee 
with fractions, 1 Co. Corbet's caſe, or to commence upon any con- 
tingency; becauſe it is a creature of the grantor, who may mould 
it in what form he pleaſes. And the grant of this new office re- 
ſembles the grant of a rent de novo; for ſince there is no eſtate 
in eſſe, but it is new created by the King, he may mould it as he 
pleaſes, And although there is ſuch an office as this of a ſearcher, 
yet the eſtate is new, and ſubject to any limitations. And no 
reaſons can be given why a grant in futuro of ſuch a new office 
ſhould not be good, as well where there is ſuch precedent eſtate, 

| as 


But if the King has the inheritance of an office, ſuch a grant as 
this had been void. And it ſeemed to him, that the King's intent 
was, not to determine his will during Martin's life, but that after 
his death the grant to Frier ſhould commence ; and not to give 
opportunity to any ſollicitation, to determine the eſtate of Martin 
before his death. Laſtly, Frier's letters patent being good, the 
ſurrender of them was a good conſideration in the grant to Kempe, 


ſo that the letters patent granted to Kempe were good. And there- 
fore judgment was given for the defendant. ö | | 


Rook ver/. Clealand. 
Intr. Trin. 6 Will. & Mar. C. B. Rot. 508. 


Man, ſeiſed of a reverſion expectant upon an eſtate for life, s c. S. tw. 
bound himſelf and his heirs in a bond, and died living the 303. 


tenant for life; this reverſion ſhall be afets in the hands of the heir. 
Adjudged this term in C. B. SIE? 


Walter ver /. Rumbal. 


Hie brought an act of rover againſt the defendant Rumbal S. C. 4 Mod. 

for 6 hogs, 5 pigs, Sc. Upon not guilty pleaded the jury 4 oY 
find a ſpecial verdict; That John Smith the 16th of Ochbber Didreſs fold 
8 Car. 2. was ſeiſed in fee of a meſuage and a certain parcel of land according to 


containing 200 acres of land, part of which lay in the hundred of e 


Kinalſey in Viltſbire, and part in the hundred of Andover extra in cap. 5. ſec. 2. 
the county of Southampton. And being ſo ſeiſed, he demiſed it by 85. Om 
andenture to John Walter for 21 Years, reſerving 4.44. 106. rent 8. C. 12Mod, 
annually to be paid at two equal portions at Lach- day and Michael- 53: 

mas. That the leſſee entred and was thereof poſſeſſed by virtue of * 
the leaſe aforeſaid. And that rent being in arrear, the defendant 
; | ws P | as 


= 0 
Jo. cap. 5 
the 


days. 


ſent for the conſtable 


conſtable of Andover extra. That by odd, - > 


the conſtable of Kinalſey, and in the preſence of 

Andover extra, the cattle were appraiſed. And that 

the defendant fold them, and left the overplus with the corſtable 
for the uſe of the plaintiff, Cc. And ſerjeant Gould and Mr. 
Pratt for the plaintiff objected, 


1. That the notice is ill, for the act ſays, that it ſhould be at 
the chief manſion-houſe or other notorious place upon the premiſ- 
ſes; but in this caſe it was given to the plaintiff himſelf. Sed non 
allocatur; for per curiam the intent of the act was only, that the 


Notice to the party ſhould have notice, which is performed by this means, bet- | 
owner of the ter than if it had been left at the houſe or other moſt notori- 


ous place. 


2. They objected for the plaintiff, that the jury have found, 
that notice was given to the owner of the goods, and not to the 
tenant of the land. And although the act is in the disjunctive, yet 
it ought to have a reaſonable conſtruction; and it is more reaſon- 
able, that the notice ſhould be given to the tenant of the land, be- 
cauſe he might ſnew that the rent is ſatisfied, which does not lie 
in the knowledge of the owner of the cattle. Sed non allocatur; 
for the act has expreſly provided, that notice may be given to the 
owner of the goods. But if the tenant had ſued a replevin, then 
the notice muſt have been given to him; but notice to the owner 
ſufficiently affects the owner, and the plaintiff is found owner of 
the cattle, therefore notice to him is ſufficient. a 


3. They objected, that the jury had not found, that the conſta- 
ble of Andover adminiſtred the oath to the appraiſers, but that he 
was only preſent. Now the conſtable of Kinalſey had no juriſdic- 
tion over that which aroſe within the hundred of Andover, and 
therefore the goods diſtrained within the hundred of Andover were 

ſold without having been appraiſed by ſworn appraiſers, for the 
oath adminiſtred by the conſtable of Kinalſey as to thoſe goods in 
Andover was void, which is contrary. to the direction of the ſtatute. 
And although the conſtable of Andover was preſent, that does not 

| 2 | aid 
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cauſe, as it was here, the chaſing of them is a continuance of — 
taking, and the difference of the counties will make no diverſity 
of the diſtreſſes; but the diſtrainer, as the caſe was, had liberty to 
chaſe them all into Wiltfhrre ; then the officer where the diſtreſs 
is chaſed, is within the act, becauſe the diſtreſs is there lawfully in 
the cuſtody of the law ; and therefore the oath, adminiſtred by the 
conſtable of Kinalſey, good for the whole. But it was objected to 
this, that the words of the act are [the officer where ſuch diſtreſs ſhall 

be taken] and now the goods, which were taken in Andover, cannot 

be faid to be taken in Kinalſey; to which the court anſwered, 

that the chaſing of the diſtreſs over is a continuance of the taking n;ar-« taken 
of the diſtreſs, and the party, ſince it was for one intire cauſe, can- for ove cauſe 
not ſever the diſtreſs, but ought to chaſe them all together, and ann? ds 
impound them in one pound, by 1 & 2 Pb. & Mar. cap. 12. : 


4. It was objected, that the jury have not found, that the tenant 
had not brought a replevin within the five days. Sed non allocarur; 
for the jury have found, that the owner did not replevy within The owner 


the five days, which, as to the plaintiff who is the owner, is 
fufficient. 


brings not 
replevin. 


5. It was objected, that they do not find, that the goods were 
ſold for the beſt price. To which the court anſwered, that that 
ſhall be intended, ſince the appraiſers were ſworn. For which 


reaſons judgment was given for the defendant. But Holt chief ju- Diftefs taken 


ſtice ſaid in this caſe, that if lands in Mrddleſex and Hampyhire be 8 : 
demiſed by one demiſe, reſerving one intire rent, the diſtreſs taken arenotadjoin- | 
in Middleſex cannot be chaſed into Hampſhire, becauſe the coun- gd ont ” 
tres are not adjoining. | the one coun 
. Ang the 


Maſters 


36 Trin. Term 5 Will 3. 


6.C. 3 Salk.  Harls Maſters was indebted to Ggſwrigbt, and had alſo a Debt 
| C 5 Lewis the defendant. - Maſters dies inteſtate, 
:C. Skin, * Owing by ne 

$16, and Goſhoright enters a caveat in the ſpiritual court, and then en- 
wh. 344- ters a plaint in the court of the ſheriffs of London againſt the arch- 

1 biſhop of Canterbury as ordinary, to attach this debt in the hands of 

Foreign a. Lewis, and upon default has judgment and execution. 
Tode vi archbiſhop 


not attach 


againſt the plaintiff, to diſprove the debt. 2. They ſaid that it 
had been al 


But Northey econtra for the plaintiff, Of which opinion was 

| Holt chief juſtice, Sir Giles Eyre and Sir Samuel Eyre juſtices. 
Foreign at- For, 1. Foreign attachment (by them) cannot charge any perſon 
tachment but a debtor, and the ordinary is no debtor, before goods come to 
charges only his hands. 5 Co. 82. 9 Co. Henſlor's caſe, F. V. B. 210, b. 


d btor. 0 | , d.. "a 
8 no 2. Garniſhment cannot be, but where the garniſhee is liable to the 


devtor, before gs 

goods come to his hands, T. Jones 165, Garniſhment cannot be, but where the garniſhee is liable to the 

action of the defendant. ; 
action 


Then the 


NN 
Java 


ſhall bind the ies until it be reverſed, the court anſw 
non valet exceptio jus rei cujus petitur diſſolutio. And the admini- 
ſtratrix, in this caſe could not reverſe this judgment, becauſe 
ſhe is not party to the record. And by Holt chief juſtice, Snel- 
ling's caſe, 5 Co. 82. where it is ſaid, that the adminiſtrator is 
bound by the cuſtom to pay a debt upon fimple contract, &c. is 
not ſound law. And afterwards, Mich. 7 Will. z. in B. R. 1695. 
(Sir Giles Eyre being dead, and Sir Thomas Rokeby made juſtice in 


his place) the whole court of King's Bench gave judgment for 
the plaintiff, | 


JV 
P 


Memorandum, Sir Edward Ward knight, attorney general, was 
this term made ſerjeant at law, and lord chief baron of the Ex- 
chequer, in the place of Sir Robert Atkins (but this uus no- 
lens volens.) And Sir Thomas Trevor ſolicitor general the 

eighth of June ſucceeded in the office of attorney general. And 

Sir John Hawles'knight, of Lincoln's Inn, ſucceeded in the office 

of ſolicitor general. And Sir Salathiel Lovell knight, recorder 

of London, was made King's ſerjeant. 


Non walet er- 
ceptio ejus rei 
cujus petit ur 


I Jelutio. 


3 — — — 


—_—_—— 


—— = c Yeo ee — — —„¾— „ 1 


Mich. Term 
7 Will. 3z. B. R. 1695. 


Hir John Holt Chief Juſtice. 
Sir William — 4 * 
Hir Thomas Rokeby 

removed this term out 
of the Common Pleas) Juſtices. 
in the room of Sir| 

RE 7 
J:r Samuel Eyre ) 


Sir John Dalſton ver/. Janſon. 


8.C.1Salk.10, CTION upon the caſe grounded upon the cuſtom of 
16 A the realm againſt a common carrier, and trever, were 
— bs joined in one declaration, Upon not guilty pleaded, 
a carrier and verdict for the plaintiff, And it was moved in arreſt of 
be joined, Judgment, that theſe actions cannot be joined; for although the 
Keb. 852. Caſe upon the cuſtom ſeems to be founded upon a tert, yet it ſounds 
Nos in contract; and then an action founded upon contract cannot be 
"bid. 870. P. joined with an action founded upon a tert, as trover, And 1 Sid, 244. 
1 7j. Matthew verſ. Hopkins, for this reaſon in a like caſe judgment was 
Comb, 332. arreſted, And of the like opinion was the whole court at preſent, 
g and therefore judgment in this caſe was arreſted. See 1 Ventr. 
223. Owen ver ſ. Lewin contra. See 1 Sid, 223, Mrigbt ver- 


ſus Berle, 


3 Salk, 204. 


Penſe 


- 


o 


Mich. Term 7 Will. 3. 89 


Penſe verſ. Prouſe. 


M* Pratt moved for a to the conſiſtory court of 8. O. Carib. 
the biſhop of Exeter, where his client was libelled 2 Med. 389. 


for a rate aſſeſſed by the church-wardens by cuſtom for repair 
the church, as well the chancel as the nave of the church. And ve Pa- 


reſolved, 1. That the pariſhioners, and not the church-wardens, riſhioners, or 


the majority 
ought to aſſeſs the rate. 2. That the parſon ought to repair the ofthem, ought 
chancel and not the pariſhioners, but that the pariſhioners ought to 225% e 


repair the nave of the church. And by Holt chief juſtice, by the ive chuck. 


canon law the parſon ought to repair the whole; but by the 2 Ro. Abr. 
cuſtom of England the parſon ſhall repair the chancel, and the nt. 361 
pariſhioners the nave of the church. And by the cuſtom of London Comb * 
the pariſhioners ſhall repair the chancel alſo. But Rokeby juſtice Pariſhioners 
was of opinion, that the pariſhioners ought to contribute to the 2 pa ry 
charge of the ornaments of the chancel, but Holt doubted of that. chargie-of tha 
Then Sir Bartholomew Shower moved, that a prohibition ſhould ornaments 'of 
be granted, only quaad the ſuit for the rate fpr the chancel, But bencel. 
reſolved, that the prohibition ſhall be for the whole, becaufe it is o 
but one rate, and intire ; but if a man libel for two diſtinct things, When à pro- 
the one of which is of eccleſiaſtical conuſance, and the other not, an 
a prohibition ſhall be granted, quad that which is of temporal —— 
conuſance, and they of the court Chri/tran ſhall proceed for the 


other. Therefore in the principal caſe a prohibition was granted. 


| | 76, 77, 17$. 
Herbert very. Walters. 1 Salk. 205. 


Eplevin. The defendants as overſeers of the poor of the Car 362. 

pariſh avow for a rate, ſet upon the plaintiff by force of !? Nod. 85. 
43 Elis. cap. 2. The plaintiff replies De injuria 12 propria in 5 
abſque tali cauſa, and upon this they were at iſſue, And at the cp, 2. if the 
trial, after appearance, the plaintiff was nonſuit. And Sir Francis Pai at the 
Winnington moved for a writ of inquiry of damages, and after wtf fs. 
debate at ſeveral days, reſolved, that a writ of inquiry ſhall be quiry thay be 
granted. For if the jury try the iſſue, and do not find damages Wine 
in caſe where damages are recoverable, this ſhall not be ſupplied by * 
a writ of inquiry, becauſe the damages are part of the verdict, and may ſupply a 
if the jury had found exceffive damages, the party might have had Ry 
an attaint, But in this caſe, although the -jury by the ſtatute Wa 
(notwithſtanding they did not try the iſſue) might have been Ves, & Lyde 
charged to find damages; yet if they had found them, it had been © v Lu. 
but an inqueſt of office, and by conſequence the party could not C. B. 


1 C. B. Mich. 
have had an attaint if they had been exceſſive. And the reaſon of 30 Geo. 8 


SP. 
this Ca. in Patl. 


201. 


Neuuboti. 
and 2 Roll, Rep. 112. are point. 
is not like the caſe of Ward verſ. , Mich. 20 Car. 2. 
B. R. 1 Sid. 380. where in replevin the defendant avowed for 
a rent-charge, and iſſue _— the jury found the value of 
the cattle and damages, but did not find what rent was arrear ac- 
cording to the ſtatute 17 Car. 2. cap. 7. and reſolved, upon a 
motion for a writ of inquiry, that it cannot be granted, becauſe 
the ſtatute ſays that the ſame jury ſhall inquire of the value of the 
cattle and of the rent arrear ; but the 43 E/z. laſt paragraph, gives 
| the party his election, either to have the jury find the damages, 
Raym 124. or to have a writ of inquiry. And Holt chief juſtice ſaid that he 
— remembred a caſe 17 Car. 2. B. R. Burton verſ. Robinſon, De- 
In detinue if tinue for a charter, verdict for the plaintiff upon iſſue joined, and 
the jury omi the jury found damages, but did not find the value of the deed; 
the deed, this and upon motion for a writ of inquiry the court doubted, whether 
cannot be ſup- jt ſhould be granted; but afterwards he was informed, that a writ. 
2 " of inquiry was granted, contrary to Cheyney's caſe and (by him) 
Contrary to law. 


Rap. 


expreſs authorities 


Young ver/. Rudd. 


* 5 Mod: ASſumpfit and quantum meruit by an apothecary for medicines 
Carth. 347. and attendance upon the defendant when he was fick, &c. 
2 Salk. 627. The defendant pleads, that he gave to the plaitiff a beaver hat in 
1 ſatisfaction of thoſe promiſes, and that the plaintiff accepted it in 
clares for ſatisfaction, The plaintiff, prote/tando that the defendant did not 
ware — give the beaver hat to him in ſatisfaction, Cc. traverſes the 1 
dant pleads by him in ſatisfaction. The defendant demurs. And Mr. Ha 
acceptance of took exception to the plea, that it is pleaded in ſatisfaction of the 
88 promiſes, whereas it ought to be in ſatisfaction of the money due 
promiſes (not Upon the promiſes, and compared it to the caſe of Neal 1 
of the money Sheffield, Yelv. 192. where acceptance of a load of lime was plead- 
Ss ba, ed in bar of a bond, which was upon condition, and adjudged no 
Rep. 117, Plea, becauſe it ought to have been pleaded in ſatisfaction of the 
Mod. 677. ſum of money contained in the condition. But, by the court, the 
7 7 340, caſes differ, for in the caſe cited a releaſe of the condition had not 
he "%y been a bar to debt upon the bond; but here a releaſe of the pro- 
| miſes had been a good bar in this action, and therefore the defen- 
dant has pleaded well enough. Then Mr. Northey took exception, 
that the traverſe in the replication was ill, for the traverſe ought 
to be to the moſt material part, which is here the gift; for if the 
defendant 
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plaintiff argued, that of neceſſity this new agreement muſt be by 
the mutual aſſent of the parties, and then the acceptance is as ma- 

terial as the gift. Of which opinion was Holt chief juſtice : For Git or ac- 
if the defendant had pleaded the gift, without an. averment that ceptance are 
the plaintiff accepted it, the plea had been ill. And Holt cited 
Hob. 178. Erle verſ. Tuck, where the acceptance was traverſed ; 

and therefore (by him) both the gift and the acceptance are tra- 
verſable; and therefore he was of opinion, that judgment ſhould 

be given for the plaintiff. Rokeby juſtice was of opinion for the 
plaintiff, but for another reaſon, becauſe ſince the plaintiff had 

taken by proteſtation the gift, and had traverſed the acceptance, it 

does not appear that there was any receipt. But if there had been 

any receipt confeſſed, he ſeemed to incline, that, the acceptance 

had not been traverſable for Mr. Northey's reaſons. The fame 


caſe between Yelverton and Salisbury, and the ſame judgment Yelverton v. 
this term. xt 2 15 Salisbury. 


Rex ver/. Leaſon and Edwards. 


1 defendants were taken by a meſſenger, and kept in The prayer to 
cuſtody ſeveral days in Mzdaleſex ; and the "rn. of this intitle a man 


term they entred their prayer according to the habeas corpus act. r me ee 


After being brought before Sir William Trumball ſecretary of ſtate, corpur aft mult 
he committed them to the Marſbalſea for high treaſon in conſpiring du entre in 
the death of the King, which fact was ſuppoſed to be committed = 


where he 


in Surrey, And now being brought to the King's Bench by ha- ought to be 
| beas corpus, Sir Francis Winnington and Sir Bartholomew Shower _— FEY 
moved, that they ſhould be bailed. But denied by the court, for 


* 


the intent of the habeas corpus act was, that the prayer ſhould be The King's 
entred, where the party ought to be tried; which in this caſe muſt Bench docnnot 


be at the aſſiſes in Surrey, for the King's Bench cannot originally pr nope 
hold plea of felony ariſing out of Mzrddleſex, and therefore the felony arigeg 


King's Bench will remand the priſoners to the Mar/halſea. Ex out of Miadie- 


relatione m'ri Foes. Hill. 8. The lord Montgomery, being indicted 4 oy * 
in London for high treaſon for conſpiring the death of the King, ger, ca 


mer 's caſe, 
entred 


— .᷑':ũ e ———.d — ů 
62 Mich. Term) Will. 3. hi 


entred his prayer in the King's Bench ; but adjudged that it ought 
to be entred at the Old Bail. 


Leward & ur verſ. Baſcly. 


Ref] aſſault and battery, for a battery committed upon 
iro. treſpaſs, - r e. The defendant s, de ſon aſſault demeſne of 
p. 128, the wife. The plaintiffs reply, the defendant went out to 
fight —— and that ſhe being deſirous to affiſt her huſband, 
and to 

| defendant. The defendant demurs. And Mr. Carthew argued, 

1 Mod. 36. that this inſultum fecit was ill. And for that he cited a caſe. be- 
i vid. 441. tween Jones and Treſilian, intr. Pin. 21 Car. 2. B. R. Tot. 1841, 
| Treſpaſs, aſſault and battery; the defendant pleaded de ſen aſſault 
A Mas cannot demeſue; the plaintiff replied, that he was poſſeſſed of a cloſe called 
— Cupner's cloſe, and that the defendant broke the gate and chaſed 
fenſe of ha His horſes in the cloſe, and the plaintiff for defending his poſſeſſion 
cloſe. molliter inſultum fecit upon the defendant : And upon demurrer 
adjudged a bad replication, for he ſhould have ſaid, molliter mamuis 

impoſuit; but he could not juſtify an aſſault in defenſe of his poſ- 


8. C. 1 Salk. 


him from being wounded, inſultum fecit upon the 


2 Lut. 1483. ſeſſion. And this caſe the court agreed to be good law, but diffe- 


2 rent from the preſent caſe; for this is a juſtifiable aſſault, for the 


fault in de- Wife may lawfully make an aſſault, to keep her huſband from harm, 
fenſe of her and ſhe has pleaded it ſo. In the ſame manner a ſervant may ju- 
huſvand. ſtify an aſſault in defence of his maſter, but not e contra, becauſe 


Servant may — , = He oY 
iat an af the maſter might have an action per quod ſervitium amifit. So in 


fault in defenſe this Caſe, if the defendant lifted his hand to ſtrike the huſband, the 
of his malter, wife might well juſtify an aſſault to prevent the blow. And if the 


2 cen fact had been otherwiſe, the defendant ought to have rejoined, de 


J. en man cannot juſtify an aſſault in defenſe of his horſe, or his poſſeſſion, 
laul in de. for there he ought to ſay, molliter manus impoſuit, Judgment for 
ous of his the plaintiff, niſi, Se. | | 
horſe. | 

Ow. 150. contra. Bro. treſpaſs, 189. Ibid. 217. Hawk. P. C. 131. cap. 61. ſ. 24. Ibid. 134. c. 62. ſ. 3. 


8. C. 2 Salk. . 
Gag 5 Smith ver. Frampton. 


7. N BEET 
cy me * IT H brought an action upon his caſe againſt the defendant, 
—_— for negligently keeping his fire, by which the houſe of the 


penal actions, Plaintiff was burnt. And after verdi& for the defendant Mr. Mon- 


1 - a tague moved for a new trial, upon a ſugggeſtion that the verdict was 
the defendant, àgàinſt evidence. And he argued, that though it was a ſevere 


though con · action, yet all actions were grounded upon reaſon, and that new 


. FEM evi. trials had been granted againſt the hundred. Trin. 1691. B. R. be- 


Horton v. tween Horton and the hundred of Edmonton. A like caſe Trin. 
hundred le | 5 Will. 


Edmonton. 


ſon tort demeſne, and then it had been againſt the plaintiff. But a 


ſerjeant Bartholomew Shower 95s 
: court new trials _ the verdicd of te Col 
the defendant ions, as perjury, forcible entry, &c, * © 
in HL. 46 5 Wil 8 - in information oguinit ee 
iot, the judge before whom he was tried certified, that it 2 Salk. 644. 
againſt evidence ; nevertheleſs in motion for a new — 25 
trial it was denied. So in Sir John Fackſon's caſe, in information 6 Geo :. 
for ſubornation of perjury, ſerjeant Maynard produced ſeveral affi- fol. 3:1. 
davits, that the moſt material witneſſes were withdrawn by a trick Davies's cafe, 
of Sir Jabn Fackſon; and yet upon motion for a new trial it was 
denied ; which caſe Holt chief juſtice ſaid he remembred well. 
And the court after having conſidered this caſe ſeveral days refolved, 
that this being a caſe of hardſhip, and the jurors being judges of 
the fact, no new trial ſhould be granted; though Holt chief juſtice, 
before whom it was tried, was diflatisfied with the verdict. And 
Mr. Nerthey ſaid, that Mr. S:derfin is miſtaken in the caſe of Read 
and Dawſon, for 3 Will. & Mar. B. R. between the King and Rex. «. Sione. 
Queen and Stone, in information for perjury, a new trial was 


granted to the defendant without the conſent of the King's council. 


Powers ver/. Cook. Fl 


EBT upon bond againſt the defendant, as executrix to J. S. S. C. 1 Salk. 

The defendant pleads, that F. S. died inteſtate, and that ** 
adminiſtration was granted to her of the goods, &c. of J. S. and 1 2 136. 
therefore petit judicium fi ipſa ad billam prauedictam reſpondere debet. Carth. 363. 


The plaintiff demurs. And Mr. Dee for the plaintiff argued, that? Da“. Ab. 
the plea is ill. For if the defendant adminiſtred the goods of J. & * 
before adminiſtration granted to her, ſhe is chargeable as executrix executrix, 
de fon tort, And therefore ſhe ought to have traverſed that ſhe defendant 


meddled before as executrix, as Neu. 115. 1 Brownl. 97. Loth- —— 


abatement, 


bury & un v. Humfry The plaintiff brings debt as adminiſtratrix that ſhe is ad- 
to R. The defendant pleads, that R. made his will, and made 
him his executor; and upon demurrer adjudged an ill plea, becauſe 
he ſhould have traverſed that R. died inteſtate. 80 3 Cro. 565. 
Bradbury v. Reynell. 8 10. Bethell v. Stanbope. Sir Bartholomew 
9-ower contra. That the books of 3 Cybo. 565 & 810 are founded 
upon this reaſon, that the party was conuſant of the intermedling; 
but 3 Leon. 197. and 3 Cro. 102, Stubs v. Rightwiſe, and Paſ. 
18 Car. 2 C. B. rot. 736. are expreſs, that the plaintiff ought to 
reply that ſpecial matter. Of which opinion was the Whole 1 
| . | An 


adminiſtration were granted, it would be to traverſe what 
| plaintiff's declaration, which would be againſt 

. placit. law, that a man ſhall never traverſe that which the plaintiff 
358. | not alledged in his declaration. Then Mr. Dee took exception 
> 12% to the concluſion of the plea, that it was not in abatement. Sir 
Conclußon of Bartholomew Shower e contra cited Placit. gen. & ſpec. tit. Abate- 
plea in abate- nent 20, 21. and argued, that if it had been only petit judicium 
ment. i ad billam praedictam fic ut praefertur formatam reſpondere debet, 
| it had been good enough. But the court denied thoſe caſes, and 
Concluſion of ſaid, that in this preſent caſe it is a proper concluſion to the juriſ- 
a plea ro the diction, which is ſometimes. alſo i curia cogneſcere: velit ; but it 
— Ccanwet: be good in abatement: And therefore judgment, that the 
defendant anſwer over. But a concluſion in abatement ought to 


pray judgment, quod billa caſſetur. The ſame A Sa was, given 


— for the ſame reaſon in this laſt point this term, between Nichols 
Shepherd, n | 8 i 
Skis. . and Shepberd. : TY 


Stedman ver/. Bates. 


8. C. 1 Salle, Eplevin for the taking of bricks, c. The defendant makes 
1 conuſance as bailiff to the counteſs of Salisbury; and ſhews, 
8 that John Bennet was ſeifed of the place where, Sc. in fee; and 
Corarceners being ſeiſed, demiſed to John Griffith for 180 years, rendring rent. 
well join in That John Bennet died, by which the reverſion deſcended to the 
avowry. Counteſs of Salisbury and her ſiſter Mrs, Bennet, daughters and 
8 heirs of the ſaid John Bennett. And as bailiff to the counteſs he 
makes conuſance for rent- arrear, Sc. The plaintiff demurs. And 

Hall for the defendant ſays, that although the daughters were one 

heir to the father, yet they have ſeveral inheritances; and there- 

fore it is not abſolutely neceſſary for them to join in avowry. And 

Oſmer v. he cited a caſe in point, Trin. 4 & 5 Will. & Mar. C. B. rot. 707. 
N Oſmer verſ. Sheafe. But by Rokeby juſtice, this point was never 
moved in that caſe. And Littleton himſelf ſays, that coparceners 
ought to join in avowry. And therefore judgment for the 

plaintiff. | 


Memorandum, Sir John Powell, puiſne baron ef the Exchequer, 
was removed into the Common Pleas in the room of Sir Thomas 
Rokeby, removed into the King's Bench this term; and Sir 

Littleton Powis, puiſne judge of Cheſter, was made baron of 
the Exchequer. 8 
2 


Drage 


Mich. Term 9 Will. 3. 


Drage ver. Netter. C. B. 


FYASE a bill of The defendant pleaded a re- 
leaſe after the bill drawn, and before by 
*<jodged no plea, for this rk 
no ſe was 
chargeable, Ex relatione m'ri Place, 


Rex verſ. Kendal and Row. B. R. 305 
3 N 


| PON a habeas corpus directed to the of Newgate to conf. 
bring the bodies of the defendants to the King's Bench, he forreſcomofa 
returned, that the defendants. were committed to his cuſtody by m ci, for 
warrant of Mr. Secretary Trumbalil for high treaſon, in aiding and what treafon 
afliſting Sir James Montgomery to efcape, who was committed to the mrayror | 
the —— of a meſſenger for ſuſpicion ot high treaſon, &c. 3 


To wh ich return Mr. ſerjeant Levinx, Sir Bart halomeꝛv Shower, pro 3 Age; 4 
c. took exceptions, 1. That a ſecretary of ſtate cannot commit. . Wind. 


I, Becauſe no perſon can commit, who cannot adminiſter an oath, bem's caſe 
which a ſecretary cannot do. 2. There are no ents of ſuch . 
commitments. 3. In the parliament in 1678 it was looked upon State Trals, 
as an illegal practice of Sir Lionel Jenkins, and a great oppreſſion % + 554 
of the ſubject. 4. 1 Anderſ. 297, 8. that perſons committed by Fafter ; — 
one of the privy council ought not to be diſcharged, is an extra- 3. in C. B. be 


judicial opinion, and therefore not to be regarded. 2. It is ſo ge- U Serre. 
neral, that perſons committed for the leaſt offence by any of the ur " State's 
2 counſel ſhall not be diſchargeable, which ſeems to be a warrant for 
reach of the fundamentals of the common law, which ſupport the gu 254 
liberty of the ſubject. Sed non allacatur. * For by Holt chief ju- The court 
ſtice, this point was looked upon to be fo clear law, that it was fiborged | 
never drawn in queſtion in his memory, but once by Sir Francis Min- bal, he being 
nington at the bar, And 1 Anderſ. 297. is good authority, for it = member of 
was reſolved at the meeting of the judges for aſſerting the liberty P*/ament. 
of the ſubject, And 1 Leon. 7 1. takes a diverſity ; that if a man * Secretaries 
be. committed by one of the privy council, the cauſe of the com- Qui, G, 
mitment ought to be ſpecified ; but if by the whole council, it 
is not neceſſary; which was then looked upon as law, though it 
is now altered by the habeas corpus act. And at common law, 31 Our. 2. <2. 


before there were any juſtices of peace, there were commitments z (9 =itmenu 


at commoa 


for the juſtices of gaol delivery ought to impanel a grand jury, to law. 
inquire of all offenſes committed by thoſe in gaol ; therefore there 
muſt have been a commitment precedent, And by Rokeby juſtice, 

| * commit- 


. 


.nature 
peace power 

ſame natore office. | 
with conſer. | 
vators of the peace. Commitment is incident to the office of a juſtice of peace. 


Then the defendant's councel took exception, that it appeared 
upon the return that Sir James Montgomery was committed to a 
meſſenger, which is an i commitment, for by the common 
law every perſon ought to be committed to the county gaol, 
Brit. 92. Cuftum. de Normandy 75. b. Hil. 25 Edw. 4. pl. 4. 
Beſides that, to commit a man to a meſſenger, is to fine him be- 

fore conviction, for he muſt pay the meſſenger's fees. And it is 
only an invention to evade the habeas corpus act. And if the com- 
mitment of Sir =_ Montgo was not lawful, then it was no 
crime in the, defendants to — to eſcape. Sed non allocatur. 
Commitment For though generally commitments ought to be to the common 
— wellen oaols, yet it is a queſtion, if commitment to another place than 
juſlices of the common gaol will make the commitment void. Juſtices of 
peace ought peace ought not to commit to the New Priſon for felonies, &c. 
not to commit However, though a meſſenger is not a gaoler, yet per curiam a 
to Neo Priſon R 1 nn ES 
for felonies, man may be committed to a meſſenger for a time, till examination. 
Peſt. 699. But as this return was, the court faid, they would intend, that 
| this meſſenger was only appointed to convey Sir James Montgome- 
ry to priſon; and therefore Sir James Montgomery was well com- 
A private man mitted in his cuſtody. And by Holt chief juſtice it was ruled at 
— tea Norwich aſſiſes, by Hale chief juſtice, that if a juſtice of peace di- 
peace's war- rects a warrant to any particular private man, he may execute it 
rant. and take the party, and may well juſtify the execution in an action 
Tower of Lon. Of falſe impriſonment, And Holt chief juſtice ſaid, that the Tower 


den is a priſon, was looked upon by the law, and was, a priſon within the habeas 
Gioben's caſe. or pus act. Gibbon's caſe, 


Then the defendants counſel argued, that the defendants could 
never be attainted in this caſe, becauſe Sir James Montgomery the 
principal was dead before he was attainted. To which the attor- 
ney general Sir Thomas Trevor anſwered, that this was treaſon, 
and therefore. all were principals, and. conſequently the defendants 


triable, whether Sir James Montgomery was attainted or not. See 
Hale P. C. 116. contra. ; 


2, The defendants counſel ſaid, that this was not treaſon but fe- 
lony, Mr. Attorney contra cited Hale P. C. 109, 116. But to 
theſe two laſt exceptions the. court gave no poſitive opinion, 
Illes quaere. Laſtly, 


Mich. Term) Will 3. 


f 


; 


T 
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. Die 296, 
authority, that 
i 2 
the crime ** un 
in the ar len 2 
or what Montgo- coiner, it is 
the treaſon. Qu. 


"iid 


0 Hilary Term 


7 Will. 3. B. R. 


Wentworth ver/. comitem Stafford. 
8. e. 5 Mod. IR Wiliam Wentworth recovered j for 3000 l. againſt 
32 the earl of Stafford in 1676, and the entry of it was, that 
1 Salk. 52. the plaintiff ſhould recover 3000 J. necna [blank] pro 
p. 16, 17, damnis, &c. And a motion was made for liberty to amend, 


and to inſert a ſum certain for the coſts and damages, however 
ſmall, to perfect the judgment. But after argument at the bar ſe- 
veral times (by Holt chief juſtice) it cannot be granted, becauſe it 
would be to give a new judgment, and beſides, the motion comes 
too late. But Rokeby juſtice thought that it might be amended, - 
becauſe for a juſt debt. Adjournatur. | 


Hains ver/. Jeffell. 


S. C. 5 Mod. A Day was appointed to hear counſel, why a prohibition ſhould 
1 * not be granted to the ſpiritual court of Worceſter, to ſtay a 
ries bis ſiſter's ſuit againſt Haines for marrying with the baſtard daughter of his 
A _ ſiſter. And Sir Bartholomew Shower for the prohibition argued, 
365. amp. that it was not prohibited by any law, for there was neither affinity 
S. C. Comyns nor conſanguinity, for a baſtard is nullius filius. Co. Li. 123, 157. 
8 It is no conſideration to raiſe a uſe. 5 Co. 65. 41 Ed. 3. 19. 
Old Bendl. 102. Dobbins e contra, that the original is, ad proxi- 

mam ſanguinis non accedat ; that the Jews made no difference, as 

to marriage, between baſtards and others. Seid. de jure Hebr. li. 5. 

cap. 10. fol, 591. Puffend. li. 6. c. 1. par. 32. Zepper, li. 4. 

c. 19. p. 502, It ſeemed to the court that no prohibition ſhould 

be granted; for though baſtards are deprived of privileges by parti- 

cular laws, the ſame reaſon prohibits them from marrying, as 

others. And it has been always held accordingly, eſpecially where 

it is the child of a woman relation. And by Sir a 

ower's 


— —— 
Hil, Term ) Will 3. 6g 


Shower's role Haines marry his own baſtard, which doubtleſs " 
Mayors ER. 


IT Nlebitatus Tee, The plaintiff declares, that there was an {dirt of 

1 agreement the d t and him, that if the duke of e 

Savoy made an incurſion into Dauphinee within ſuch a time, that vg er. 
then the plaintiff ſhould give the defendant 100 1. And if the duke 1 Salk. 23. 
did not make the incurſion into Dauphinee within the time limited, —4 4 

that then the defendant ſhould give to the plaintiff 100 J. which Les. 41 3. 

agreement was reduced into writing, and ſigned by both the parties: 3 69. 
and the plaintiff avers, that the duke of Savoy did not make any 60, 23% 

incurſion into Dauphinee within the time limited; by which the Sd. 166. 
defendant became indebted to the plaintiff in 100 7. and being in- Me: 667- | 
debted aſſumed to pay, &c. Upon non afſumpfit pleaded, verdict p Med. 15%, 
for the plaintiff, And now Mr. Northey moved in arreſt of judg- Vent. 268. 
ment, that there was not any conſideration to raiſe a debt, for no Sin. 196. 
debt can ariſe between the plaintiff and defendant upon the incurſion - 
of the duke. For it is but a wager, for which indebitatus afſumpfit 

will not lie, becauſe there wants a real conſideration. But for mu- 

tual promiſes aſſumpfit may lie, but not indebitatus afſumpfit. For 
indebitatus afſumpfit will lie*only in caſes where debt will lie, but 

in this caſe debt cannot lie, Quod fuit conceſſum per totam cu- 

riam. And therefore judgment was given, quod querens nil capiat 

per billam. n * 


Fletcher wer. Ingram. 


intr. Mich. 7 Will, 3. B. R. Rot. 107. 25 


Eplevin. The defendant faith, that the place where, Gr. is 8. C. 1 Salk. 
in Chenſon, and that (an is parcel of the manor of Chen- DL. 6 
Jon, of which manor J. S. is ſeiſed in fee; and preſcribes to have ale "Ry 
a court-leet of all the inhabitants within the ſaid manor ; that 660 
there is, and time whereof, &c. hath been, a cuſtom within the 15 ** 
ſaid manor, that the homage of the leet has uſed to elect a con- 11 Mod. 215. 
ſtable, at the leet held within the month of St. Michael, out of the 12 Mod. 88, 
inhabitants of the manor, to be conſtable of Chexfon for one year; th, 7 
that the perſon ſo elected hath uſed to take an oath to execute the Comb. 351. 
laid office; or in caſe of failure, that the Reward of the court uſed zung 
3 to 51. 


* 


1 


1. That the 


1 — » On — that the 
lefted by the is g then it is not plaintiF was 
AC ſerve the year next enſuing, Sed non allcatur; for, by 
Your fo or 4 
and hall be ſuing. | 
intended for Pęrlins ſince the revolution, in which Holt chief juſtice held, that 
— > wa next à cuſtom, that a copyholder ſhall pay the profit of one year gene- 

Mod. 142, Tally for a fine for admittance, was good, without alleging wha 
TY v. Per- Year. | „ 
Cuftom to pay the profit of a year for a fine, good, without ſaying what year. 


The ſecond exception was that the cuſtom is void, becauſe it iy, 

that the party elected ſhould take an oath, to execute the &flice, 

Sc. But in the cuſtom no perſon is named, who ' ought to ad- 

miniſter the oath ; and it is nat in the power of the party to 

take the oath, without the concurre.ce of ſome 'perſon to ad- 

miniſter it. And in 8 Co, 38. b. Griefy's caſe, it is pleaded, that 

the perſon ought to take the oath before the ſteward in court. S 

By common nom allocatur, For, by the court, of common right the homege 
— AA in courts leet ſhall elect the conſtable, and this is the conſtant 
the conſtable, practice in Middleſex. Then the ſteward by conſequence of law 
The ſteward may ſet a fine upon the party elected, if he refuſe to ſerve, though 
ſhall ſet a fine no cuſtom is alleged for the fine, But this ſuppoſes the party 
damen bim Preſent in court, When he is not preſent in court, the ſteward 
who refuſes to cannot ſet a fine, but his refuſal ought to be preſented by the 
ſerve, if he be homage at the next court, and then he ſhalt be amerced. In the 
in cout. ſame manner if the perſon is preſent in court, the Reward ex gf 
N wy 8 ay adminiſter the oath; but if the court is adjourned before the 
be prefoccel oath taken, the ſteward ought to iſſue a preoept, to command the 
and amerced. party, to take the oath before the juſtices of peace. For though 
The ſteward juſtices of peace had their beginning within time of memory, yt 
of « leet may they have the ſame authority, as the conſervatots of the peace had 


adminiſter an 


oath to a man at common law, who in ſuch caſe might have adminiſtred the vath. 

elected con- | 

ſtable by the homage, being preſent in court, If he is not preſent, the Reward ſhall ifſue u precept, 9e 

command din to four before the Juſtices of peace. y | 1 
T 


* 


— 


1 


j 


T7 
y 


cuſtom for « 
diftrofs thr ie. 
yoe 4 
— As 
ore notice,for 
ning, 
Udgment in treſpaſs was againſt five, Four bring error, 5. C. 5 Mod. 
J and adjudged that the writ was not good. For all perſons Cd 36) 
againſt whom: a joint judgment is given, - ought to join in a writ Judgmene a. 
of error: But it appears here upon the'flice of the writ, that there $310" five, 
was another perſon, againſt whom the judgment was given, who ror, the wit 


has not joined in the writ of error, and it is not alleged that He wall abate. 
is dead, and therefore the writ is bad; 2. It was adjudged, that 1 
although the curſſter had right inſtructions, yet this writ of error bie. | 
is not amendable by common law, nor by any of the ſtatutes. Mai a writ 
For all amendments are granted for the ſupport of judgments, but codec —— 
the principal deſign of a writ of error is to reverſe them. 3. It the at.; C. 
was adjudged, that if the writ of error had been amendable, yet the 1. c. 13. 
plaintiff in error ſhould not be obliged to amend hie writ at the 5% 36. 
defendant's motion (for in this cafe Mr. Northey for the defendant 
in error moved that the plaintiff ſhould amend his writ) for z Defendant | 
man oblige another to ſue a writ, in other manner than yi 
he himſelf” intends, See 1 Leon. 134, And Holt chief juſtice amead hi 
ſaid, that the defendant in error is ſcarce party in court; for if W. | 
he dies after in nullo ęſi erratum pleaded, the court fhall pro- i 
ceed; but if the plaintiff dies, it is otherwife, See 1 Ventr. 34. 
And for theſe reaſons the writ of error was quaſhed. See Nu. 52. 
2 406. 1 Rol. Abr. 418. pl. 13. Raft, Ent. 301. 1 Sin. 
216, 429. ee EE 3-1 
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Feodal baro- realm, to which they were bound by tenure: For the King at the 


. 


Error. C. B. 


- 
Gerrard, ' 
3 17 7 


. - * SK , 
„ "4 
Z : 
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- 
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2 4 — As to part the tenant confeſſes the action, and 
Ter. nee. 16. LI judgment is given in C. B. for the demandant, and fx 
1 Salk. 253. cordia entred againſt the tenant. And the tenant 
ride pleads, that Sir Thomas Gerrard was ſeiſed | 
wen, gan o. demand, called Bromley, in his demeſie as 
called caps ſeiſed, r 
ä gn id Sir — 

| * Brombhey; ſo the meſuage in demand became caput ar; 

7. 5. and he prays judgment, if the demandant ought to be endowed 


thereof. The demandant demurred: And judgment was given ſor 
her in C. B. and another miſericordia entred againſt, the tenant; 
who now brings error, and aſſigns for error, 1. That the de- 
mandant ought not to have dower of this meſuage, being caput 
baroniae. 2. That there ought not to be two miſericordia's againſt 
the tenant. And Sir Bartholomew Shower and Mr. Acherley ar- 
gued, as to the firſt point, that it would tend to the diſhonour .of 
the dignity, to have the capital meſuage divided and diſmembred ; 
but it would be more for the honour of the realm, that it. be kept 
intire. And for authority cited Co. Li. 31. 6. Fitæb. Dower, 180. 
Bra#. li. 2. 170. 6. Paſ. 4 Hen, 3. rot. 7. But ſerjeant Wright 
and Mr. Northey contra; of which opinion was the whole court. 
For theſe authorities muſt be intended of feodal baronies, of which 
there are none at this day, except Arundel. And this privilege was 
allowed to them, becauſe they ought upon neceſſity to defend the 


ales, what creation of the barony gave to the baron lands and rents, to hold 


Ante 31. 


of him by the defenſe of the realm. But then this cannot be a 
feodal barony, for it was in the ſeiſin of the Gerrard before, and 
therefore was not given to the Gerrards by the King, at the crea- 
tion of the barony, to hold of him, And Rokeby juſtice ſaid, 
that this was the reaſon of the judgment in the Common' Pleas, 
As to the ſecond point, the council for the plaintiff in error ſaid, 
that it is a rule in law, quod nemo bis punitur pro uno delicto; but 
if two amercements be allowed here, this rule will be broken. 
And for authority they relied on 5 Co. 57. Specot's caſe, and the 
rule taken in Peytoe's caſe, which has not been yet denied. 2 Book 


of judgments 102. Serjeant Wright and Mr. Nortbey contra, That 


Two amerce there were two offences, and therefore there ought to be two 


ments upon 


one writ, 


amercements; for the tenant has delayed the demandant two ſe- 


veral times, and then there being two ſeveral judgments, he my 
e 


there was errongous, for there was no delay there in the d 
And Brook Amercement 16, 17, 56, infinuates, that where 
js a final judgment given, there muſt be a miſcericordia. And then 
when there is a new delay, and a new] there muſt be 
another miſericordia. And per curiam, the queſtion will only be, 
whether a man can be twice amerced one writ? And ad- 
judged that he may in this caſe. For when the tenant confeſſes 
part, judgment muſt be entred againſt him, which is a final judg- 
ment; then there muſt be an amercement, or it will be error: 
Then at preſent it is a queſtion, whether the laſt judgment ſhall be 
for or againſt the demandant? But in the mean while the de- 
mandant is delayed; therefore when judgment is afterwards given 

for the demandant, there muſt be a new amercement : But where. 
one judgment depends upon the other, and is but an interJocutory 
judgment, the law is otherwiſe. And judgment, for theſe reaſons,” 
was affirmed by the whole court. 1 +. 


C 


: PA 
©. $.C. 12 Mod. 
. ; ” l + 4 891. 
Chamberlain ver/, Hewitſon. Ro. Abr. 301. 
| | Motam and 
oram, 


HE plaintiff Chamberlain moved for a prohibition to the 5. C. 1 satk: 
1 ſpiritual court, upon a ſuggeſtion; that the defendant Heu- 11 85 
ilſon preferred articles in the ſpiritual court againſt her for incon- Earp "hc of 
tinency with the huſband of Hew:tſon, and obtained ſentence againſt libels in the 
her. Upon which Mrs. Chamberlain appealed to the court of de- ſpiritual court 


legates, who confirmed the former ſentence, and made a decree, 1 


that the plaintiff ſhould do penance, and pay coſts to Mrs. Hewitſon. ed againſt her. 


Afterwards the general pardon iſſued, by which the penance was 4; Pleads a 


pardoned, And now the defendant Hewitſon libelled in the ſpi- 1 "= 


ritual court for the coſts; where the plaintiff Mrs. Chamberlain It the ſpiritual 
pleaded the releaſe of the huſband of Mrs, Hewitſon, which the sgutt oss not 


my oy allow this, 
ſpiritual court diſallowed ; and therefore ſhe prayed to have a pro- a prohibition 


hibition granted, And ſerjeant Vrigbt for the defendant argued fball be gramm. 


againſt the prohibition, that ub! cognitio principalis, ibi debet eſſe 7 e 


cognitio acceſſorii. To prove which rule, and apply it to the pre- and wife had 
ſent caſe, he cited Ye. 173. Starkey ke, Barton & Gere, been divorced. 
March 73. p. 112, 2 Cro. 269, Robert's caſe. A feoffment was 5 02nitt 


princepaiges 101 


tried in the on court in a caſe between Tutter and Whiſkins. « aceeferii. 
2. He argued, that it were in vain for any wife to commence a 12 Co. 65. 


ſuit againſt the adultereſs, if this releaſe ſhould be allowed to bar hes * 
her of her coſts, which are merely the charges of the ſuit, by Cro. Eliz. 
which ſhe has brought the criminal to condign puniſhment ; there- = * 
fore theſe coſts ought not to be releaſeable by the huſband, no : Ls. — 


; | = 08 more 


74 Hil. Term 9 Will. 3. 
— 


granted ; and of that 
Spiritual court 1. That the juriſdiction + eccleſiaſtical 
may deter: the determination of the validity of letters patent, feoffinents, re- 
ments, Ge, leaſes, C. which come in queſtion 
within the eccleſiaſtical conuſance, provided 
nation of ſuch collateral matters they do not devi 
of the common law ; for if do ſo, a prohibiti 
Coſtsaregiven granted. 2. It was reſolved, that if a feme covert ſue another in 
2 _ the ſpiritual court for incontinency with her huſband, and recover 
court. The Coſts, if the huſband releaſe them, the wife is barred. For ſince 
huſband dies. the huſband is liable to the charges of the ſuit expended by the wife, 
028 execit®f he ſhall have the coſts in recompenſe ; beſides that, the wife can- 
ſhall not have not have a chattel intereſt excluſive of the huſband, But if the 
them, but. Huſband dies, the wife ſhall have them, becauſe they were a choſe 
a Gro. Car. in action, and they ſhall not go to the executors of the huſhand, 
16. Green's But if the huſband and wife are divorced @ menſa et thoro, and the 
cats. wife has alimony allowed her, and ſhe ſues for defamation' or other 
injury, and recovers coſts, the huſband releaſes them, yet the wife 
ſhall recover them ; becauſe they come inſtead of that which ſhe 
has expended out of her alimony, which was a ſeparate mainte- 
nance, and not in the power of the huſband. And this is the 
reaſon of Motam's caſe, But if the wife has a legacy left her, the 
huſband may releaſe it. 2 Rol. Ar. 301. pl. 2. In the principal 


caſe a prohibition was granted. 
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Sir John Powell 
Sir John Powell of Glouceſter 


— 


Lawton wver/. Ward. 


CTION upon the caſe for ſpoiling his way with carts S. C. 1 Lutw. 
A and carriages. The plaintiff declares, that he was ſeiſed 171 man hs 
of a cloſe called L. and of another cloſe called B. conti- ſeribes for a 
ouſly adjoining, and that he and all thoſe, Sc. time way to go 


whereof, Ge. had a cart way from the high road between F. and unge SO 
M. to L. tanquam ad tenement. ſpectantem, and that the defendant from 4. to B. 


cum carucis et carriagiis ſuis had made the way ſo founderous, &c. * _— of 
ad damnum, &c. The defendant pleads, that V. V. was ſeiſed in his cloſe, it bs 
fee of a cloſe called C. and that he and all thoſe, &c. time whereof, ill. But con- 
Sc. had a way in the ſame way to his cloſe of C. and the defendant 47 if be goes 


a to the mill, 
drove the carts, Cc. as ſervant to V. to the cloſe called C. Cc. Ge. after he 


The plaintiff replies, and confeſſes the preſcription of the defendant, arrives at B. 
&c. but ſays, that he drove the carts to C. and alſo farther to . 21. 
D. Sc. The defendant rejoins, that foraſmuch as the plaintiff 

has confeſſed, that the way did not belong only to him, but al- 

ſo to W. his maſter, he might uſe it as he pleaſed, c. The 
plaintiff demurs. And adjudged for him by the whole court. And 
reſolved, 1. That the defendant has not purſued his preſcription ; 

for the preſcription is to go to C. then when he goes to C. and 
farther to D. he has not authority to do it. And Powell juſtice ju- 

mor ſaid, that the difference is, where he goes farther to a mill or 

a bridge, there it may be good; but when he goes to his own 

Cloſe it is not good. For by the ſame reaſon, if the defendant 
purchaſes a thouſand cloſes, he may go to them all, which would 


3 be 


= 
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judicial to the plaintiff, And for authorities they relied 
Abr. 391. pl. 3. 1 Mod. 190. 3 Keb. 346. 2: Nei- 
as ſhew all the ved, that the replication is no departure from the but 
fact in bis de fortifies it; and the plaintiff in an action upon the caſe (notwith- 
Yee. on. ſtanding that it is ſuppoſed, that he'ſets forth his whole caſe in his 
Wood verf. declaration) may aid himſelf by a replications as well as in any 
Hawkiead. other actions. For the plaintiff cannot divine, that the defendant 
der v. pre. Will preſcribe for the ſame way. And Powell junior juſtice com- 
Butler preſ » Sean Pa Who - fo 
fia. del college pared it to the caſe, where the plaintiff briugs treſpaſs for a horſe, 
Ge phyncians. the defendant claims it as a fray, the plaintiff may well reply, that 
Lit. Rep.215. the defendant rode or wrought the horſe ; and this fortifies the de- 
Yelv. 13- claration, for'by this the defendant abuſed his right, and is thereby, 
Co. Lit. 306. become a treſpaſſer ab initio. Yelv. 96. Bag ſhaw ver. Gaward, 
Treſpaſs with 2 Cro. 147. 3. Reſolved, that the plea is good enough, notwith- 
thedefendant's * : 3 . 24 
cattle, he ju. ſtanding that the plaintiff charges the defendant with ſpoiling the 
» NCJ | * 
ſtißes with way with carucis, c. ſuis, and the defendant juſtifies as ſervant 


cattle of — with the carucis, &c. of his maſter, becauſe the defendant had a 


= 4 4 z. property in them by the poſſeſſion. 4. Reſolved, that the pre- 


5.6. p. 40. ſcription, as the plaintiff has laid it, is good; for though he ſays; 
that he was ſeiſed of two cloſes contiguouſly adjoining, and then 
Tanguem ad lays the preſcription for the way to one of them, tanguam ad tene- 
renement; ſpe: ment. ſpectantem, and has not ſhewn, that he was ſeiſed of any te- 
— nement before; tlie court ſaid, that they would reject tanquam ad 
tenement. ſpectantem as ſurpluſage. And in Raſtall it is often omit- 


ted. Raft. Ent. 618. 


76 
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In caſe the be very 
Leh, 1. wat UPON 1 


7 


Tukely ver/. Hawkins. 


1 Ro Abr. N ejc&ment, upon motion for a new trial, reſolved, that a 
üer = b. 1 ſteward of a manor may take a ſurrender of a copyhold, out of 
1 Leon. 227. the manor ; but cannot admit out of the manor ; and that a cu- 


— — 


2 4. ſtom, that the ſteward ſhall not take ſurrenders out of the manor, 
2 59 js a void cuſtom. | 3 


Kempſter wer/. Deacon. 
A . Reſpaſs for a cloſe broken, &c. Upon not guilty pleaded 
-= POR the niſi prius roll was carried to the aſſiſes to be tried, and, 
where the there by conſent of the parties the jury had the view, and the 
view is grant. trial was put off to the next aſſiſes, and then the iſſue was: 
- 2 com tried, and a verdi for the plaintiff and 10s. damages. And, 
full colts, tho' the queſtion was in C. B. whether the plaintiff ſhould have, 
2 ge more coſts than damages, for the judge had made no; certifi-, 
mages, Cate that the title came in queſtion. And. reſolved 4 


'S- > -+ indenture, for non-payment of rent. The Co. Li. 319. 

plaintiff declares, that he was ſeiſed of tithes, and by inden- * fh. 

ture demiſed them to the defendant, rendring rent, and the defen- 5. 

dant covenanted to pay it, and he aſſigned his breach in non-pay- 

ment of ſo much. And the defendant pleaded eviction. 
laintiff demurred. And judgment was given for the defendant ; 

Vecaute it is a rent, and the eviction is a ſuſpenſion of it, and there- 

fore a good plea, Ex relatione mri Matber. OB 


Chance ver. Adams. 


EBT for 200/. The plaintiff declares, that whereas by an Debt upon the 
a& for granting ſeveral rates upon tonnage of _— and veſ- fatate of 
ſels it is enacted, that if any gauger gauge any, fat, Tc. of beer, * 
ale, &c. and do not leave a true note in writing of the laſt gauges 
taken, with the brewer, Gc. containing the true quantity and 
= of the liquors gauged, he ſhall forfeit 54. for every offenſe; 
then the plaintiff ſhews, that the defendant was 'a gauger, and that 
the 7 Nov. 5 Will. & Mar. he gauged divers veſſels of the plaintiff 
of exciſeable liquors, &c. and did not leave a note in writing, &c. 
and that divers temporibus after the'7th of Nov. and before the 
bringing of the action, he ganged ſeveral veſſels of the plaintiff and 
five other perſons, of exciſeable liquors, and did not leade a note in 
writing, Se. contra formam flatuti, unde actio accrevit to the 
plaintiff. to demand 2001. the forfeitures amounting to ſy much at 
five pounds a time. Fhe defendant 'demyrred. And it was ob- 
jected on the part of the defendant, that the plaintiff bas miſtaken: | 
the act, for the act is for tonnage of fhips, but the plaintlff has de. 
clared upon the act, which was to grant ſeveral rates for tonnage 
and ſhips, but there is no ſuch act; then the phintiff refrain _ 
himſelf by a contra formam ſtatuti, When there is no ſuch act, the 
declaration is ill. Hutt. 56. Parter's caſe. Sed non allocatur. For Nr 
the title of che act is no part of the act, and r is but ſor- — | coop ay 
pluſage, and miſrecital ſhall not vitiate. Hardt. 324. in tlie caſe via. 
of the Attorney general verſ. Hutcbinſon & Pococt, by ' Hate 0 chief 

X POR aron 


. 
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toad before and begun a 11 Hen. 7. but the miſrecital 
— enacting part always vitiates, ** 1 2 


Dia .. The ſecond exception was, that the plaintiff ought to have ſaid, 

dener ans Pole, uin. ſuch a day the defendant ganged, &c. and ought not 

uncertain, to have ſaid ſo generally, dien temporibus, G. And of this 

Pal. opinion was the whole court. For the is incumbent upon 
the defendant, that he has left a note, Sc. But it is impoſſible 
for him to provide witneſſes to anſwer the plaintiff's charge, if he 
does not know at what days the plaintiff will charge him. See 
2 Roll. Abr. 8 1. Afſhton's caſe, pl. 15. 


2 exciſe- The third exception was, that he has ſaid divers exciſeable li- 
— 4 quors, which is too general, for he ſhould have ſpecified what 
lay what. liquors, to the end that the court might have judged, whether 

they were exciſeable or not; of which opinion the whole court was, 


and therefore judgment was given for the defendant. 


Another exception was taken, that it appears upon the plaintiff's 
declaration, that he has miſtaken his time; for it appears, that a 

year was expired after the fact committed, before the bringing of 
this action; and therefore it is barred by 31 Eli. cap. 5. But as 

to that Newil and Powel ſenior, juſtices, relied upon a caſe between 
Carth. 232. Culliford and Blandford adjudged ſince the revolution; where an 
— 4 action qui tam, &c. by bill was brought i B. R. for having made 
12 Mod. 2. a falſe return of a burgeſs to ſerve in parliament ; the falſe return 
| was laid to be in March 1689, and the bill was filed ferm. paſchae 
1690, ſo that it appeared upon the record, that more than a year 

was elapſed ; and upon error brought in the exchequer chamber it 
was reſolved by the majority of the judges then preſent there, that 
Where all the where the informer ought to have the whole penalty, the ſtatute. 
ben dc en of 31 Eliz. does not extend to it, becauſe it is not within the 
former, he is words of the act, and penal acts are not extendible by equity. But 
not bound by Treby chief juſtice, and Powell junior juſtice, were of opinion con- 
22 trary to that judgment; for if the informer ſhould be bound, when 
Vandfors, the _— was joined with him, much more ſhould he be bound 
4 Mod, 129. when he ſued by himſelf, 8 


Note, Treby chief juſtice, 2 Juſtice of C. B. and Powell, 
bar. held, that for the ſaid reafon the judgment in the caſe of Culli- 
ford and Blandford ought to be reverſed ; but New!! and Powell 
juſtices of C. B. and Lechmere and Nevill barons held the contrary. . 


A 8 Burghill 
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Archiep. Ebor. Epiſcop. Carliol. Gibbons 
& univerſitat. x 


gr vronght a yuare inpedit the defendants, The writ If there «re 
was returnable tres Mich. 5 Will, & Mar. at which * 
the archbiſhop of Nr caſt an eſſoin, which was not adj which is not 
Upon which the defendants entred a non prof. againſt the plaintiff, en benen, 
which upon motion in Hilary term laſt was ſet aſide, becauſe the day in court 
efloin of the archbiſhop of Tori, for the non-adjournment of which to cat as et- 
the plaintiff was nonſuit, was ill caſt, the eſſoin of Gibbons not be. {in 

ing adjourned, ſo that the archbiſhop had no day in court to caſt 

an effoin ; upon the ſetting aſide of which non prof. the record was 

made right, and the proceeding was in this manner, viz. the writ 

was returnable tres Mich. 5 Will. & Mar. at which time Gibbon 

was eſſoined, which was adjourned to craft. Martin. then the arch- 

biſhop caſt an eſſoin, which was adjourned to octab. Hilar. and at 

Hab. Hilar. the two other defendants were not eſſoined but made 

default; then the plaintiff ſues a pore againſt them, to ſhew cauſe 

why they made default, returnable octabis purificationtis, at which 

day iſſued an alias pone, which was continued until the firſt return 

of laſt Hilary term; at which day the biſhop of Carliſie caſt an 

eſſoin, which was adjourned to quinden. paſchae ; at which day the 

univerſity caſt an eſſoin, to which the plaintiff entred a challenge 

upon the eſſoin roll, and the defendant demurred to the challenge, 

and the eſſoin was quaſhed by the court, becauſe an eſſoin is an 

excuſe of the appearance of the party, now a corporation cannot Corporation 
appear, and therefore cannot caſt an eſſoin, nor enter into recogni- cee call an 
zance. Bendl. 121. 21 Edu. 4. 79. And now ſerjeant Gould ter into recog- 
moved, that the archbiſhop of Jer might have an eſſoin, his for- nizance. 

mer eſſoin which he caſt being adjudged ill upon the ſetting aſide of Me. 66. 
the non pol and ſo he had not had any eſſoin. And per curiam, Eſſom way be 
he ſhall have an eſſoin, for the courſe of the court is, that an eſſoin . 
may be caſt at any time before a ne recipiatur is entred; and the ne cpi 
reaſon of the irregularity of the firſt eſſoin of the archbiſhop (which ered. 

was ſet aſide for that cauſe) proceeded from the plaintiff's own . 

fault, vis. the non-adjournment of the eſſoin of Gibbons, upon If the plimi# 
which he might have been nonſuit; but where there are ſeveral de- does vot ud. 


fendants, and one of them caſts an effoin, which is challenged, and = oy 8 
upon demurrer the challenge is allowed; the others have no day fendant, he 


in court to caſt an eſſoin, becauſe idem dies datus ęſt to them all, ad be non- 
but all the defendants may join in eſſoin if they pleaſe, or any two 


dent, one cafts an efſoin which is challenged, uod the challenge allowed, the others have no have = to 
calt eſſoin. All the defendam may join in effoin or ſever, | | | 
| | of 
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Mackareth ver/. Pollard. 


TP Rehabs for the taking of i horſe, The defendant juſtifies 
under a judg- L under a judgment [recovered againſt the plaintiff in the hun- 
ferior court by dred court, by. a 7aliter preceſſum, and does not ſet out, the pro- 
raliter proceſ- ceedings at large; and adjudged good, notwithftanding, that the 


Juſtification 


fum, and good. old books are to the contrary, upon the authority of a caſe be- 


2 Lev. 85. tween Dve and Parmiter, Hil. 24 & 25, Car. 2. adjudged. in 
pon ye point in B. R. in the time of lord Hale, uppn great debate. 
Waller , The ſame point adjudged between Walker and Freby and 
Freby and Holmes, Trin. 8 Will. 3. C. B.  Intr. Hil. 7 Will, 3. C. B. 


Holmes. Not. 342. 


2 Lev. 81. 


3 Lev. 403. 2 Mod. 102. Ibid. 195. 8. P. Murray v. Wilſon zu B. R. Hil. 25 Geo. 2, a relatione 


ſeijeant Wilſon. | 


N burgeſſes of Wells. 
8. C. Loa. IXEBT upon a bond made to the 
508, 519. by the corporation of Wells, by 


Name of cor- 


potation, Alder men, and burgeſſes, Upon non eff fafum. pleaded the jury 


of her reign created them a corporation by the name of De 
mayor, maſters, and burgeſſes of Wells and that King Charles II. 
in the thirty-fifth of Bis reign, by his letters patent, granted to 
them, that they ſhould be known by the name of The mayor, al- 
dermes, and burgeſſes, &c. and by this laſt name they entred in- 
to the bond; and if this be the bond of the mayor, maſters, and 
burgeſſes, of Well, then, &c. And adjudged for the defendants, 
becauſe by the taking of the ſecond letters patent the firſt name is 
intirely extinguiſhed; but it was agreed that a corporation might 


have 
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Trinity Term 
Sir George Treby Chi ef Fuſtice. 
Hir Edward Nevill . 
Juſtices. 


Sir John Powell 
Sir John Powell of Glouceſter) 


— 
— 
— 

- 


s.C.law = Sir John Brownlow again Sir John Hewley. | 
Intr. Hil. 7 Will. 3. C. B. Rot. 1657. x 
Debt for rent ID EBT for 550/. for rent. The plaintiff declares, that 


Sir Thomas Trevor and Sir Jobn Walter were poſſeſſed 
of a farm for a term of 99 years, commencing the firſt 

plaintiff counts of April 14 Fac. 1. and that they being ſo poſſeſſed, af 
—— ſigned all their intereſt in the term to J. L. rendering 100/. per 
without ſhew- annum rent; and that J. L. entred and was poſſeſſed, and paid 
ing che be- the rent; that afterwards Sir John Walter and Sir Thomas Trevor 
Stans. granted the rent to Richard Brownlow for the whole term, to 
which grant J. L. attorned ; that Richard Brownlow made Sir 

Jobn Brownlow his executor, and died; and that Sir John Brownlow 

made the now plaintiff his executor and died ; both of whom proved 

the reſpective wills; and the plaintiff brings debt againſt the defen- 

dant Sir Jobn Hewly, as aſſignee of J. L. of the land, for 5 50. 

for rent, for five years and a half, Cc. The defendant pleads 

tender of 501. every day of the half year at which the rent was 

payable, and that no perſon was there to receive it, and that it was 
never after demanded upon the land. The plaintiff demurs. And 

4. poſſeſſed ot reſolved, 1. That this is a rent ariſing by real contract, and is re- 
a term aſſigns ſervable without deed, and that debt well lies for the aſſignee of it, 
it to B. ren And the court relied principally _ the caſe of Winton wer. 
— Pinkney, 1 Ventr. 242, 272. 3 Keb. 131, 137. Raym. 11, Robins 


rent to C. B. attorns. B. aſſigus the land to D. C. brings debt for the rent againſt D. 2 Lev. 80. 
Ray, 222. 2 Mod. 175. | | 
ver . 


Trin. Term 8 Will. 3. 


9 


1 Adj Jin. 8. c. Lw. 
mer 1. K 


% and ben ' may be 
3. C. B. Thel. Dig. 107. 


P43 71. 


Ward ver /. Griffith. 


IR Edward Ward in 1683 brought an action againſt Sir Vi- Debt lies a- 
liam Warren, in which Griffith was bail, and obtained judg- Sia bel 
ment. Sir William Warren rendred himſelf to the Fleet, and red- — 
didit ſe in diſcharge of his bail was entred in the warden of the 
Fleet's book, but no committitur was entred in the office. Sir 
William Warren continued priſoner in the Fleet till Michaelmas 
term laſt, and then died there. Sir Eduard Ward died, and V. 
his executor, now plaintiff, brought debt upon the recognizance 

againſt the bail; and in Eaſter term now paſt ſerjeants Pemberton, 
Levinz and Wright, moved for an impartance, 1. Becauſe debt 
does not lie upon the recognizance. Raym. 14. Godlington verſ. Lee 
2. Becauſe the. plaintiff has ſlept ſo long as thirteen years. 3. They ok 
prayed that the court would give them leave to enter a committitur Commitritur - 
in the office. But this ſecond was denied, becauſe it is now too enge be en, 
late after the death of the party. And as to the firſt, Treby chief _ _— 
juſtice and Poel junior juſtice were clear, that debt lies, and that priſoner, 
the defendant ſhall have liberty to plead all pleas, that he might werft he was 
have pleaded upon a ſcire facias. And for this they relied upon life — ou 
the caſe of Sparrow and Sowgate, W. Jones 29. 1 Rolls Abr. 600, Aſhton's 
f. 7, 8. But they ſaid, that ſuch actions were diſcountenanced, oy ec 
and therefore if no capias ad ſatigfaciendum is filed againſt the prin- 196. . 


2 they would make a rule of court that it ſhould not be filed The cout | 
er, which would ſtop the action; and Powell juſtice junior faid, chat IP 
that the King's Bench did ſo in the caſe of Miles and Bateman, ſhall be filed | 
3 Keb. 734. as Powell remembred. But becauſe the plaintiff had Wia age 
ſaid without ſuit ſo long, they granted an imparlance until this Lis dw. 
term, being Trinity term. And now Pemberton moved, that 

becauſe the plaintiff had declared generally upon a recognizance, 

ſo that the condition does not appear, and the defendant cannot 

plead no capias ad ſatisfaciendum againſt the principal, Ge. 1 4 

$294 4 SS 0 
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— ' So — 


| Hob, 1 cluded, the objection is fatal. But (by them) the day of the date 


Fit 
12 


p 


Fe. 
g 


Ts 
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f 


otherwiſe 


izances by bail in C. B. bei 
pon- a 0gn! 
jal matter, But by Powell junior 
pleaded nu tiel record, the iſſue 


+ 


Failer of re- had 


cord. a record which compriſes that upon which the plaintiff decla 
and more, is not the ſame record with that upon which 
plaintiff declares, 
Hatter ver/. Aſh. 
8. C. 2 Salk. PON a ſpecial verdi& in ejectment the caſe was thus. A 
413. os prebendary made a leaſe of lands by indenture the fourteenth 


aſe to com- day of April 167 . habendum a datu indenturae for three lives, 
mence 4 du“ and livery was made the fourteenth, And it was objected againſt 
— 'of the this leaſe, that a babendum @ datu is all one with a habendum a die 
date, datis, which is excluſive of the day of the date; and then the 
Mo. 637, leaſe will begin the fifteenth. Co, Litt. 46. ö. expreſs in point. 
4 zo. From whence. it follows, that the livery was void, for livery in 
3 Ter, 438. Pragſenti could not be made to a freehold to commence in future. 
Rot Red. The council of the other ſide agreed that a freehold could not 


229. Commence in futuro, and therefore if the day of the date be ex- 


ge. © in this caſe is not excluded, for | {datus] ſignifies no more than 
Co. Lit. 52. given] in Engliſh, And therefore old epiſtles inſtead of the in- 
b. 48.bd. ſcription Jated ſuch a day, ſay, given ſuch a day. Then if an 


Ro, Rep. 402. 


Cro. Jac. 153, indenture of leaſe was made to commence from the biens of it, 
by "Sy it ſhall commence without doubt from the day in which it was 

'> given, and there could not be any difference between the ſame 
7 f 5 

1 No. Abr. word, or rather the ſame ſenſe, in Latin and Enghſh. Beſides, 

on \, that it is adjudged, that if a leaſe is made to begin from the making 
| et, of the deed, it ſhall begin the ſame day that it becomes a. deed, 


p. 35. which is the ſame day that it is delivered, 5 Rep. 1, Clayton's 
caſe, Co. Lit. 46. 6, And the ſame reaſon holds place in caſe 
where it is limited to begin from the date, that it ſhall begin the 
day of the delivery; for datum prima facte ſignifies deliberatum. 
And as to the objection, that Co. Li. 40. is to the.contrary, = 


1 the day; but where it is 
matter of intereſt is deſigned to be „as i the one be account- court endes- 
able to the by deed, there 4 datu is excluſive of the day of the ber this dc 


* 


date, as well — die _ — 3 142 of this opinion was — 
Porell ſenior juſtice, But the other juſtices gave no opinion as to | 
this — 3. It was urged, that in caſe of a leaſe for years — 
habendum a datu the day might well enough be excluded, becauſe and from the 
it would be no prejudice to the parties; but in the caſe of a leaſe 7 » 5, 
for life, as in the caſe at bar, it was reaſonable, wt res magis valeat, Servien' Wil- 
to conftrue the day incluſive, eſpecially fince there is no reſolution / 
.extant, where any eſtate has been deſtroyed by ſuch date and lwery Pf. 480. 
made the ſame day. But to this the juſtices gave no opinion. 
After ſeveral arguments at the bar Treby chief juſtice was of opi- 
nion, that the leaſe was ill upon the authority of Co. Ei. and the 
other books. But Nevill juſtice, and the two Powells juſtices, 
were of opinion, that the leaſe was good, for the reaſons given by 
the council in their fieſt point. And judgment was given a6cord- 
ingly this term. Ex relatione m'ri Salkeld, * 


BY Powell junior juſtice, If the ſpiritucl court refuſe the evi- A fon of a le- 
dence of the ſon to prove a will in which the father is a le- 8\*e nor 
gatee, no prohibition is e And he cited this caſe as lately prove a will 
adjudged before commiſfioners delegates, There were three wit- ih the ſpiri- 
neſſes to prove a nuncupative will, two of them were without ex- f E. 
ception, and the third was ſon to the legatee ; the ſtatute of frauds 
requires three · competent witneſſes; the queſtion therefore was, if 
theſe three were ſufficient, - the fon not being an evidence by the 
{piritual law ? and adjudged that they were; becauſe two only were 
required by the ſpiritual law, and the third was a good witneſs 
within the intent of the act of frauds, » A 


S 


Trin. 


Trin. Term 
8 Will. 3. B. R. 16096. 


Fir John Holt Chief Juſtice. 
Hir Thomas Rokeby Il 
Sir John Turton removed this 
term into the Kings Bench, 
out of the Exchequer in the) Juſtices. 
room of ir William Gregor) 
' who died laſt vacation | 
Hr Samuel Eyre | 


Memorandum, The laſt vacation Mr. ſerjeant 
Blencowe was made baron of the Exchequer 
in the room of Sir John Turton removed into 
the King's Bench. | 


\ Petit verſ. Smith. 
8. C. 5 Mod. Rohibition was granted to the delegates, to ſtay a ſuit there, 
BAT arms " &c, becauſe they compelled an executor to make diſtti- 
5 Mod. 247, bution of the ſurplus, he having fifty pound deviſed to 
ö him by the will as a legacy; becauſe, there being a will 
Poſt. 363. and an executor, the ſpiritual court cannot compel diſtribution, 


but only where the party dies inteſtate. Ex relatione mri Place. 


Huſſey 


Trin. Term 8 Will. 3. 


ge upon the defendant 
intiff, which the defendant accepted; and then 


to the plaintiff, 
yable to the 


pleads the ſtatute of gaming of 16 Car. 2 cap. 7. by which — 


this bill of exchange, being given for ſecurity of the ſaid ſum Ppleade 16 Cur. 


gained at play, became void, &c. The plaintiff demurs. And 397: a 

Sir Bartholomew Shower for the plaintiff argued, 1. That this was good. 9 

not within the ſtatute ; for though he well agreed, that an action 

could not be maintained againſt the lord Chandos himſelf for this 

money by reaſon of this ſtatute ;, but here a third perſon has made 

himſelf chargeable by his own collateral engagement, viz. by the 

acceptance of the bill, which ſeems to be out of the intent of the 

act; for the aſſumpfit of the acceptor is altogether different from 

that of the drawer ; for although the conſideration. of. the drawer 

was the money won at play, yet the confideration of the acceptance 

was the honour of the drawer, or his effects in the hands of the 

acceptor, And the defendant has not _ that the acceptance 

was pro ſolutione et ſecuritate of it. Beſides that it would be of 

very ill conſequence, to ſuffer the defendant to avoid his own bill 

and acceptance by this means ; for a bill of exchange once accepted 

by a reſponſible man, is of ſuch credit among traders, that it 

paſſes as current as ready money, and is negotiated from one to 

another through all Europe, and exchanged upon valuable con- 

ſideration, till it come back to London. But if the firſt acceptor 

ſhall be admitted to avoid it by the ſtatute of gaming, this will 

diminiſh the credit of bills of exchange, and will be a great check 

to merchandizing. But to this it was anſwered, and reſolved by 

the court, that if a collateral engagement of a third perſon ſhall 

not be within the intent of the act, the act will be very eaſily 4. loſes 150. 
evaded, and in effe& rendred uſeleſs. And therefore all the court *t gaming co 

was of opinion, that if a man has loſt money at gaming, vis, 7. | one 

more than 100/, at one time, and he procures J. S. to be bound bond to B. it 
for the payment of it, or as the principal caſe is, gives a bill of d by the 

exchange for the payment of it hich is accepted, both theſe Security for 

ſecurities are void by the ſaid act. But if he who wins, being money won at 

indebted to a ſtranger, procures him who loſes, to bind himſelf pay cred 

to the ſtranger for the payment of the money due by him who congderation 
| 0 | ; Wing becomes good. 


. it was ſtrange, that 
which was v tio. in thi | 
purged, money loſt at play is the foundation of the whole, which is ill, 


and therefore the bill and the acceptance, which are the i 
Acceptance of ture, are ill alſo. Note, This is called an acceptance 
a billofex- nour of the drawer, when a ſtranger upon whom the bill 
— — drawn, in reſpect of the drawer, and having no effects of his in 


drawer, what? his hands, accepts it. 


2. It was objected for the plaintiff, that the defendant has not 
brought himſelf within the ſtatute; for he has not alledged that 
the lord Chandos and the plaintiff played upon tick or credit ac- 
cording to the words of the act, which is a penal law, and ought 
to be purſued ſtrictly; for ſuch gaming was not prohibited by the 
common law. Sed non allacatur; for per curiam the giving of the 
bill of exchange makes it evident, that they did not play for ready 
money, but for credit. | vis 


3. It was objected, that the cuſtom, which was the ground of 
the action, is not anſwered by the plea. Sed. non allocatur. For 
per curiam it is confeſſed and avoided, It is admitted to be good 
generally, but not with this ingredient. And by Holt chief juſtice, 

Actions upon though theſe declarations ſeem to be grounded upon cuſtom, yet 
oe are of: this cuſtom. is properly the common law, For the acceptance of 
fumpfits at the bill amounts to a promiſe in law to pay it, and this promiſe is 


common law. grounded upon the conſideration of trade. 


4. It was objected, that the defendant ſhould have pleaded the 
general iſſue, and given this matter in evidence; for the ſtatute 
ſays, that ſuch contract ſhall be void; then nothing is due to the 
plaintiff, and conſequently the. defendant ſhould have pleaded the 

general iſſue, for in effect this plea does but amount to it. Sed 

2 wr non allocatur ; for, per curiam, where the defendant has ſpecial 

8 matter conſiſting not only of bare matter of fact, but intermixed 

of fact inter· With matter of law, which will avoid the charge or action of the 

„ plaintiff; he is not obliged to plead the general iſſue, but may 

pleaded ſpeci. Plead it: ſpecially, For otherwiſe he ſhould be obliged to commit 

ally. vin, 4 point of law to a jury who is ignorant of it, which would be- 

4 2 Ventr. ; 2 | l | 7 abſurd. 


_— „ i A os fo = A. ko % %* ets 


Trin. Terům u e 

und. Therefore im debt upon a bond made by « feme 

coverte de baron, the defendant plead the 
_ it in evidence. Seo 3. 
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Note, In this caſe, the caſe of one Refindale = adjudged was Money-wonat 
ited, where the caſe in effect was thus. A. nted with B. — 775. 
hat the horſe of A. ſhould run with the horſe of B. four heats for ? Vent. 253 
201, each heat; and in covenant brought for the 120. having won 2 _ 94- 
very heat, the defendant pleaded the ſtatute of gaming ; and upon Gow. 254, 
demurrer it was objected, that this was not within the ſtatute; be- 

zuſe the running of each heat for 30. was a diſtinct and ſingle 

7ager ; and then, being but for 304. the ſtatute did not extend to 

it, the ſum prohibited by the ſtatute being 100. or more. But it 

as adjudged that it was void for the whole; for it was but one 

intire and ſingle contract, though the horſes were to run four times; 

and then the ſum won amounting to 1201. it was expreſly prohibited 

by the act. Ex relatione m'ri Salkeld. S. C. 3 Keb. 254, 259. 

Intr. Trin. 25 Car. 2. Rot. 1233. in B. x. 


Wilkinſon ver /. Kitchin. 


HE plaintiff being committed to priſon, two indictments for 
clipping, &c. being found againſt him by the grand jury, 
ſent for the defendant being a Newgate ſolicitor, and gave him 
70 l. at feveral days, to procure his diſcharge, and for n pains. 
And not being proſecuted upon theſe indictments, he brought inde- 
bitatus aſſumpſit againſt the defendant for the whole 701. And 
upon the trial at Guildball, Trin. 8 Will. 3. before Holt chief 
juſtice of B. R. the queſtion was, whether money given to a man 
to be expended in an ill uſe might be recovered by the giver who 
was particeps criminis. And Sir Bartholomew Shower cited a caſe, 
where a bribe was given to a cuſtomhouſe officer for exemptin 
goods from the payment of cuſtoms, which being diſcovered, and 
the goods ſeiſed, the party recovered his money in indebitatus aſ- 
Jumpfit. And afterwards it being proved in this caſe, that the de- 
tendant confeſſed, that he had diſpoſed of this money in bribes, the 


jury by direction gave a verdict for the plaintiff, Ex relatione . 
mri Nott. | 


Aa Jones 


Trin. Term 8 Will 


Jones ver/. Bodeener. 


Reſpaſs for the plaintiffs cloſe broken, and cattle taken js 
CS TO 5 orion The defendant pleads, that the plaintiff was out. 


Mod. 310. lawed in debt at the ſuit of J. S. upon which a _ utlagatun 
ww. 3% ifſued againſt the plaintiff, and a levari facias tee Hil. 6 Will, & 
weng dup: Mar, iflued out of the E directed to the ſheriff of N. com. 
given upon manding him to levy the iſſues and profits of the plaintiff's lands 
conteffon or to the uſe of the King, that this writ was delivered to the ſheriff a 
5 Mod. 225, A. upon which the ſheriff made his warrant, directed to the defen. 
5, 7. dant his bailiff, virtute cujus the defendant entred into B. being 
s. Comy's the plaintiff's land, and took there the cattle, Upon which the 
plaintiff replied, that the defendant took the I s cattle at 0. 
abſque hoc that he he took them at B. And iſſue being joined upon 
this, the verdict was for the plaintiff, And it was moved by M. 
Nerthey, that no judgment can be given upon this verdict, For if 
there is no matter of bar in a plea, and iſſue is joined thereupon, it 
is void, and not aided by the ſtatutes of jeofailes. But if a ple 
contain matter of bar, and iſſue is joined upon a thing not mate. 
rial, this is aided by 32 Hen. 8. cap. 30. 3 Cro. 227. Lovelace 
verſ. Grimſden. 259. Gurny verſ. Sir Edw. Clere. Now her 
the matter of the plea is merely frivolous, for there cannot be any 
writ tete Hil. 6 Will. & Mar. becauſe the queen died before. Hl. 
ſexto came. But Shower for the plaintiff argued, that there was 
here a proper plea, but ill pleaded ; and there is a manifeſt diffe- 
rence between a thing which is a good bar but ill pleaded, and a 
thing which is no bar but merely frivolous. Now here there is: 
colourable bar, viz. conſiſting of a writ which would have been 
good in reſpect of the matter, if it had not miſtaken, and that is 
aided by the ſtatutes of jeofailes. 3 Cro. 455. Chamberlain wer, 
| Nichols, 778. Dighton verſ. Bartholomew. Hob. 326. Reynolk 
ver ſ. Buckle. Raym. 458. Sir George Fletcher's caſe. Cro. Car, 25. 
Knight verſ. Harvy. Mo. 696. pl. 969. Wilcock verſ. Hewſon. 
2 Cro 678. 1 Saund. 228. But by Holt chief juſtice, and the 
whole court, judgment muſt be given for the plaintiff, upon the 
confeſſion, and not upon the verdict; and a new writ of inquiry 
muſt be awarded for the damages. For the iſſue being perfect) 
immaterial (for it cannot be a taking at O. by virtue of an impoſſ- 
ble writ) the jury could not give damages. Therefore the verdict 
was fet aſide, and judgment was entred for the plaintiff upon ths 
Confeſſion of the defendant, who hath admitted the treſpaſs. 


Beſton 
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Trin, Term 8 Will. 3. 


Mich. 8 Fill, 3. B. R. 
paſs for breaking his <loſe, and digging t 


| I The defendant juſtifies by a way, Ge. The plaintiff re- mate, 
plies, that the treſpaſs whereof he complains was not committed in | 


therein at B. New fgn- 


the way which the defendant claims, but in another of the 
cloſe, et hoe paratus eft werificare, unde ex quo praediftus defendens 


ad tramſgreſianem praediftam in clauſo pracdicto de novo aſſign. fac- 
tam ſuperius non reſpondet idem querens petit judicium et damna, &c. 
The defendant demurred. And Northey for the defendant. took 
exception to this new aſſignment, becauſe it does not ſay alia quam 
in barra, as the old precedents are 2 Co, 6. Cc. But by Hol. 


chief juſtice, 'the treſpaſs here being for breaking of the cloſe, and 
the new aſſignment being in the ſame cloſe, the plaintiff has pleaded 


better than if he had ſaid alia quam. in barra. And therefore judg- 
ment was given for the plaintif 


Smith very. Thwaite. 


| A Makes his will and B. executor, and deviſes divers legacies, 1 Was. 10. 


and afterwards all the reſidue of his goods (if there ſhall be prota 


any remaining) to C. and D. E. and F. ſon and daughter of C. and by the ſpiritu- 


D. were witneſſes to prove this will, and G. the third witneſs was „fw 
without exception. And it was adjudged by the commiſſioners de- * y 
legates (of whom the two Powells juſtices, and Sir Samuel Eyre 


Juſtice were three) that E. and F. cannot be admitted to be witneſ- 


ſes to prove this will, becauſe their father and mother upon contin- 
gency (viz. if there ſhall be any remainder of the goods after the 
"legacies before deviſed ſhall be paid) ſhall be legatees. This caſe 
was cited by Pozoell junior juſtice in C. B. this term. 


Lambert ver/. Thornton, 
Intr. Trin. 7 Pill. 3, C. B. Rot. 416. 


1 for taking and impounding of a gelding. The de- Diftres: ad- 
fendant juſtifies, that TJ. B. was ſeiſed of the manor of P. in bo 
fee, and that there was a cuſtom within the manor, that the ho- Saget 
mage ſworn at the court baron ſhould make by-laws, Ge. then 

he ſhews, that the homage at the court held before the ſteward 


made 


4 


: 
7 


Fr 


| 


le 
2] 


he ſhews, that the 
Ge. by which the 
took the as 


? 
4 


1 
; 


K 


defendant has not preſcribed to levy 

it was argued ſeveral times, but | Jucged, 
was well enough ; becauſe the preſcription _ the by-law, 
and the by-law itſelf ordaining a diſtreſs, it is the ſame thing as 
if the preſcription had appointed the diſtreſs. Second exception, 
becauſe it is ſaid, that the by-law was made at the court held carum 
ſeneſcallo, where it ought to have been ſefatoribus. Sed nom allora- 
tur; for by preſcription a court may be held before the ſteward; 
and after verdict the court ſaid that 4 would intend it ſo, becauſe 
it was neceſſary to be proved upon the iſſue igjuria ſua propria. 
Judgment for the defendant. Ex relatione m'ri Daly. 


Mich. Term 


8 Will. 3. B. K 1696. 


Sir John Holt Chief Fuſtice. 
ir Thomas Rokeby 4 
Hir John Turton 
Hir Samuel Eyre 


Juſtices. 


_—_—— 


Duncomb wver/. Church, warden of the Fleet. 


UNCO MB commenced an action in B. R. againſt the defen- s. c. Salk. «: 
dant, who imparled with ſalvis omnibus advantagiis quaad Anis 35. 
Billam praedictam, and afterwards pleaded privilege in C. B. 

as warden of the Fleet. The plaintiff Aten that at the time of 

the exhibiting of his bill the defendant was in cuſtodia mareſcalli in 

quodam placito debiti ad ſectam A. B. an attorney of the King's 

Bench. The defendant demurs. An exception was taken to the 
replication, becauſe it does not ſay, prout patet per recordum, and 

therefore the defendant is deprived of the benefit of joining iſſue. 

But per curiam it is aided by the general demurrer, and ſo it has Concluſien 
been often ruled in the King's Bench. For if the record be without re 
ſhewn in pleading, the plaintiff may reply nul tiel record, although n Zu 
the defendant has not concluded with prout patet per recordum ; form. 

and therefore it is but form. See 1 Saund. 98, 328. 1 Sid. 324. See now the 
And Holt after argument at the bar, ſeemed to be of opinion, flat. 4 & 5 
that the plea was ill, 1. Becauſe after a general imparlance this 2 — 
matter could not have been pleaded; then though there is a ſpe- 1 1 1 
cial imparlance, yet this imparlance is with ſalvis omnibus advanta- 3 
g115 ad billam only, and therefore this plea, which is to the juriſdic- after a ſpecial 
tion, is not ſaved. 2. It ſeemed to him, that a privileged perſon may . 4 
plead his privilege, notwithſtanding that he is in cuſtody of the mar- vartagii: only 
cal, and declared againſt as in cuſtody. But if he be in cuſtody upon 949d billam. 
A waver of privilege, or upon attachment of privilege, he is liable 1 s Mod. x 02. 


C. B. 148. Lilly's P. R. cites Hil. 22 Car. 1. If a man in cuſtody of the marſhal may plead privilege ? | 
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Mich, Term 8 Will. 3. 


8. C. 2 Salk. Otion was made to quaſh an indictment againſt the defendant 
Kin. for refuſing to ſerve the office of conſtable; which indict- 
Inditment ment ſet forth, that Bernard was elected by the mayor and alder. 
for not ſerving men of Southampton upon the fourth of May, debito modo ſecundum 
conltable, Fc. ,onſuetudinem, &c. And the court refuſed to quaſh it upon mo- 
tion, but drove the defendant to plead to it or demur. And after. 
wards the defendant having demurred, in Hilary Term 8 Will, z. 
after argument by Mr. Northey for the defendant, and Sir Bartbo. 
Corporation jometo Shower for the King, it was quaſhed ; becauſe although by 
3 cuſtom the election of a conſtable may be by the corporation, be- 
ſtable. cauſe the government of the place is repoſed in them ; yet” this is 
not of common right, but they ought to preſcribe for it, which is 
not done here; for the debito modo ſecundum conſuetudinem villae, &c, 
it not ſufficient, but the preſcription ſhould have been ſpecially 
made. And for this reaſon principally, though there were other 


faults in the indictment, judgment was given for the defendant. 


Tite ver/. epiſcopum Worceſter. 


S. C, Selk. L' Jectment was brought againſt the biſhop of Worceſter and fix 
88 others, who all ſeven entred into the rule to confeſs leaſe, 
of the ni// entry, and ouſter. The plea roll, the diſtringas, and the jurata, 
prius _— * were againſt ſeven defendants, but the ni prius roll, and the = 
* "+, Nea, made mention but of five defendants. And now after verdid 
bj - A, 105. for the plaintiff at ai prius, it was moved in B. R. that for this 
Comb. 353. omiſſion of two of the defendants in the ii prius roll, and in the 
poſtea, the action was diſcontinued againſt all. Upon which the 
plaintiff made application to Treby chief juſtice of C. B. before 
whom this cauſe was tried at 2 prius, to return the poſtea, that 
all the ſeven defendants were found guilty; and in truth the fact 
was ſo, for all the ſeven defendants appeared at the trial, and made 
defenſe, and verdict was given againſt them all. Upon which Trevy 
chief juſtice demanded the opinion of his brothers in C. B. who 
were all of opinion, that it might be amended; for it was the error 
of the clerk in the tranſcribing only. Upon which Freby ſaid, 
that he would return the pgſea, that all ſeven were found 84 


3 


dict, and ſubject the jury to an attaint 
Beſides that the authority of the juſtices of ni prius is but mini- 
ſterial to the court, and the polea is an account of the matters 
committed to them. If they give account of an iſſue tried be- 

tween A. and B. the King's Bench cannot make this a trial between 

A. and B. and C. But by all the court order was given, that it 

ſhould be amended. For upon the whole matter it appears, that 

this was but a miſtake of the clerk ; for it appears by the iſſue roll, 

that iſſue was joined by all ſeven, and therefore it may well be 

amended by it. As where debt is brought againſt the heir upon Debt againſt 
the bond of the anceſtor, in which he bound himſelf and his heirs ; jan, 

if in the declaration the word heirs be omitted, though the git of bond, in the 
the action depends upon this word; yet becauſe it is but the flip of declaration 


is omitted, it 
the bond. And this alteration will not ſubject the jury to an at- ſhall be "4 


taint; for iſſue was joined by all ſeven, and defenſe in fact was COP 
made by all ſeven, and all ſeven were found guilty. And it ap- . 
pears alſo, that the judge of niſi prius would have had perfect au- 

thority to try this cauſe between the plaintiff and the ſeven defen- 

dants, if the clerk had not made this lip ; and therefore this ſlip 

of the clerk being amended, all will be complete. And the amend- 

ment was made accordingly. And afterwards Sir Bartholomew 

Shower moved, that the plaintiff ſhould pay coſts for this amend- 

ment, becauſe the defendants had ſued a writ of error for this error 

only, which was a great expenſe. But it was denied by the court, 

becauſe this amendment was made before judgment was given, at Amendment 
which time the defendants ought not to — ſued their writ of lter verdict 


Mr. Salkeld, Mr. Jacob. After rule for judgment for the plaintiff, 
and before entry of it, the defendant brought error. Afterwards 
in the entry of the judgment the clerk made an error by miſtake ; 
and leave was given to the Rn, to amend without payment of 


coſts, Mich. 10 Will. 3. B. R. Ex relatione miri Jacob, 


Olderoon 


heir upon the 


the clerk; who had the bond before him, it ſhall be amended by r 


error, but ſhould have waited till judgment ſhould be given. nent of cal. 


— — _— - 


—— . ̃ ͤ ͤ Tw... ⁵˙¹·ꝛ ²¼• . n 


N 

vi 4 
is 

' 
3 
v 


2—— 
— 8 


* 
— — 
- . - = 
eo p ˙ — 


388. adminiſtrator, by this it is made bien to all the other 2 of 
or it 


pe ö 
uent may be within the equity of an act preceedent. 
eſtate being made by 29 Car. 2. cap. 3. aſſets in the hands of 


" aſſets ; and from a freehold it is changed into a chattel, 


to the adminiſtrator without livery, Upon a fieri facias (which 
is only de bonis et catallis) againſt the adminiſtrator, it ſhall be 


' fold; and upon a plea of plene adminiſtravit, if ſuch eſtate pur auter 


Bona, what ? 


Affirmative 


ſtatute intro - 
ductive of a 
new law, 


vie remain in the hands of the adminiſtrator, it ſhall be found 
againſt him, 2. The ſpiritual court has juriſdiction of ſuch ſuit 
for diſtribution, for the ordinary has power over ſuch eſtate, which 
he paſſes by the granting of adminiſtration ; and therefore a legatee 
may ſue an executor in the ſpiritual court, though he has no other 
aſſets but ſuch an eſtate ; for if the [egacy be of 100/. and the 
executor hath goods and chattels but to the value of 101. but he 
hath an eſtate pur auter vie to the value of the reſidue ; in what 
court ſhall this legatee ſue, if not in the ſpiritual court, for at com- 
mon law a man cannot ſue for a legacy ? Beſides, admitting ſuch 
an eſtate to be a freehold, yet it may well be comprehended in the 
word goods, which the ſtatute of diſtributions makes uſe of, For 
bona by the canoniſts and civilians ſignifies any thing in which a 
man hath property ; and the ordinary, under whoſe controul theſe 
diſtributions are, is guided by thoſe laws, The ſtatutes of 31 Ed. 3. 
cap, 11, and 21 Hen, 8, cap. 5. which appoint adminiſtration to be 


granted, mention the word goods, and yet terms for years are within 


thoſe ſtatutes, But farther, the 22 Car. 2. of diſtributions, ap- 

oints the diſtribution of the eſtate ; and without doubt then this 
is within the words of the act, for it is an eſtate, And it is more 
reaſonable, that all the neareſt relations ſhould have diſtribution, 
than that one of them ſhould enjoy the whole. And therefore 
he prayed that the court would grant a conſultation, Mr, Che/hyre 
e contra argued, that the 29 Car, 2. had made ſuch eſtate if 
which is an affirmative ſtatute introductive of a new law, and there» 
fore implies a negative of all matters not neceſſarily incident to ſuch 
innovation. But the reaſon why this paſſes without livery, or 
may be ſold upon a fiers facias; or if an executor pleads plene ad- 
miniſiravit, if ſuch eſtate remains in his hands, the iſſue * 

| again 


diſtributable, but goods and c 4 
though it be aſſets, yet it remains a freehold, and the 4 nidrato- 
iniſtrator is tenant to pe. A ſtatute may make a is tenanttothe 
fee aſſets for the payment „but by this (as it ſeems) it e. 
ſhall not be aſſets for the payment of legacies, The ſtatute makes Ei pur os- 
ſuch an eſtate aſſets in the hands of the heir as ſpecial occupant, % i at: 
but this is only for ſuch debts in which the anceſtor bound him bang of me 
and his heirs. And where there is no ſpecial occupant, it goes to heir only for 
the executors or adminiſtrators, to pay creditors, and for no other —— = 
purpoſe, Beſides that, it is very dangerous to ſubject a freehold to cettor bound 
the power of the ordinary, without expreſs words or neceſſary bimſelf and 
conſequence ; but in this caſe there is neither the one nor the — 
other. And for theſe reaſons he prayed judgment, that the pro- I heſe etues 
hibition ſhould continue, And for theſe reaſons it was ſo adjudged are now made 


by the whole court, Doy. diftributable 


by 14 Geo, 2. 
c. 20. 59 


Hartop ver /. Holt, 


HE plaintiff recovered judgment in debt in B. R. upon 8. C. Salk, 
which a writ of error was brought in the Exchequer cham- 6. 228 
ber, and the judgment was affirmed there; upon which a ſcire Comb. 393. 
\factas was ſued upon this judgment in B. R. and the plaintiff had 1 Moi 105. 
judgment thereupon given for him. And now the defendant Jh. in the Ex- 
brought a writ of error tam in redditione judicii quam in adjudi- chequer 
catione executionis, And notwithſtanding this writ of error the A 
plaintiff ſued execution, and took the defendant in execution. 3. * 
And now it was moved on the part of the defendant, that he guen, after 
might be diſcharged. 1. Becauſe the writ of error well lay, mee, 
2, Admitting that it did not lie, yet it would be a ſuperſedeas to affirmedin the 
the parties, And as to the firſt point, it was ſaid, that a writ of Exchequer | 
error will lie upon an award of execution, and that the execution (9mb* v6 
was as well within the 27th of Elizabeth, cap. 8. as the judgment 
itſelf. For the ſtatute gives remedy in all actions mentioned there, 
when the party is grieved in recordo et proceſſu; then ſince this 
is the grievance of 4 party, which the ſtatute would relieve, and 
the party is no more grieved 15 the judgment than by the execu- 
| g tion z 


party grieved u cauſe, as it was at the ti 
of the firſt judgment, and not upon any matter ſubſequent whi 
ariſes afterwards, When therefore the firſt 4 was affirmed, 
the merits of the cauſe were allowed, and xchequer chamber, 
who ought only to affirm or reverſe the firſt judgment, have exe- 
cuted their full power. It is true, that if a ſc:re facras be brou 
to revive a dormant judgment in B. R. error will lie in the Exche- 
quer chamber tam quam, becauſe it is only in execution of the firſt 
judgment, and it is 780 a kind of original action; but if a judg- 
ment of the King's Bench be once affirmed in the Exchequer 
chamber, and then a ſcire facias is brought upon it; it is privi- 

leged from any other writ of error; or otherwiſe the law would 
be infinite and without end. And the ſcire facias is not in nature 


of debt at common law; for the one is brought to obtain another 


. 


Error lies not judgment, the other to obtain execution. And Holt chief juſtice 


upon award of 
execution. 


ſaid, that Toi ſden juſtice was always of opinion, that error will 
not lie upon award of execution. As to the ſecond point it was 
anſwered and adjudged by the court, that this was the reſult of 
the firſt point; for if the writ of error will not lie, it cannot be 
a ſuperſedeas to the parties a- may proceed at their peril, and 
it had been puniſhable if the writ of error had lain) for it were 
unreaſonable to ſuperſede them by a writ of error which does not 
lie. See 1 Ventr. 168. Skinner verſ. Webb, The ſame point re- 
ſolved. Afterwards Hill, 8 Will. 3. B. R. it was held in the 
caſe of Bonies and Rawlins and Man, that error in the Exchequer 
chamber upon judgment in ſcire facias againſt bail is not a fi 
2 to the execution, becauſe error does not lie there in 25 
caſe. 


| Vicks 


Mich. Term 8 Will 3. 


smith ver/; Baker. 


of years of the houſe, for negligent keeping his f 
houſe was burnt. And upon not guilty gently keep- 

pon motion in arreſt aff og bivfire, by 
a houſe is burn. 


years of a houſe aſſign over all his term, 
and the houſe be burnt by the negligence of the aſſignee; no 
action lies for the aſſignor againſt the aſſignee for this. For the 
aſſignor had no reſiduary intereſt in the houſe, nor is he liable to 
the leſſor; becauſe he committed no wrong, the afſigument bein 
lawful, and the burning not being by his default. So if leſſee fo 
three years aſſigns his term for four years, or demiſes the houſe 
for four years, he does not by this gain any tortious reverſion, and 
it does but amount to an aſſignment of his intereſt. And the law 

is the ſame in the caſe aforeſaid. *; 3 


1. That if leſſee for 1 


2. That if leſſee for three years of a houſe demiſes it for two 
years; in reſpect of his reverſion he may have an action againſt 


the leſſee for two years, if the houſe be burnt by his default, be- 
cauſe he is liable over to the action of the leſſor. 11850 


3. That it is not neceſſary, that ſuch leſſee for three years ſhould 
have a reſiduary intereſt in him, when he brings his action; but it 
is enough, that he had ſuch intereſt in him, when the houſe was 
burnt. And he ought to ſhew in his declaration, that he had an 
intereſt in him then to come, when the houſe was burnt, See 
Cro, Car. 187. Weſt verſ. Treude, Jacob. 


| Bracy's caſe. 
| S. C. 1 Selk. 
7 being committed by commiſſioners of bankrupts for not 771 o8 
anſwering to the queſtions propoſed to him by the commil- Saß 5140 
ſioners, was rought to the bar by habeas corpus, and after the re- Comb. 390, 
turn filed exceptions were taken, that the return was illegal. The 59% 81, 
firſt queſtion was, When and in what manner he had been aiding Queſtions by 
and aſſiſting in carrying away the bankrupt's goods? And it was commiſſioners 


objected, that this queſtion was not lawful; for to anſwer it, would * Props 
1 be Jac. 1. cap. 
15. par. 10. 


bankrupt's goods not appear when 
| he became bankrupt, and ſo it might be after the time 

in the queſtion; and no body is bound to give account of what 
A man ſtall knew of the goods before he became bankrupt. But by Holt chief 
Seubert he juſtice he is bound to gj 
knows of the diſcovery of what goods the bankrupt 
| noe became bankrupt. Formerly the time was mentioned when he 
forehebecame became bankrupt, but it is omitted now, and that is the wiſer 
—_ | N 


Commitment But afterwards an —_— was taken, that the concluſion of 
in he conform the commitment was ill, for he was committed to remain in priſon 
to the autho- Without bail and mainpriſe, until he ſhould conform himſelf to 
rity ofthe the authority of the commiſſioners. Now this is ill, becauſe the 
commiſtoners. commiſſioners have ſeveral authorities, and particularly one to 
make officers to ſummon all debtors to the bankrupt, &c. Now 

by force of this concluſion Bracy muſt remain in priſon, until he 

become their ſummoner. If it was, until he ſhall conform to 
Commitment their authority in this ſpecial matter, it had been good. Or if the 
diſcharged by commitment were, to remain in priſon until he ſhould be diſ- 
due courſe of charged by the due courſe of law (a), it would be ill. As where as 

| 1% 156 was ſtatute gives authority to juſtices of peace, to commit until the 
Taæigꝰs caſe, wo ſhall account ; they committed a man, to remain in priſon 
Mich. 5 Will. until he ſhould be diſcharged by due courſe of law, and it was held 
& Mar. . ill. And of this opinion was Holt chief juſtice. And by him the 
not anſwering word ſubmit in the ſtatute does not mean an act of humble ſub- 
upon exam!” miſſion, but only to make anſwer to the queſtion propoſed. And 
committed for the word [and| in the act means id ] and ties the ſubmiſſion to 


NN hy this particular purpoſe. The priſoner was diſcharged. Dey. 
eing a popi | | | 1 2 
priel, Le. 35 Elia. and therefore ſuch commitment until he be diſcharged, &c. was not good, becauſe it 
was not purſuant to the act. 1 Salk. 351, See 2 Rep. 65. | 


Mich. Term 8 Will. 3. 


Lee ver/. Brace. Error" C. B. 


Inte: Hil. 6 Will. g. B. K. Rot. gay. - 


u C B. that B. had: but an eftate-tail. An 


. 
* 


Teuxera Dimater ver. Hooper. 8 


. ASE. The defendant pleaded in abatement, that the plain- 8. C. Comb. 
tiff was an alien enemy born at, &c. The plaintiff replies Fg. puck. 
that he was born at London, et hoc paratus eſt verificare, &c. 8, 9. : 
The defendant demurs. And exception was taken to the replica- Upon plea is 
tion, that the plantiff ſhould have tendred an iſſue, and not have — 
concluded with an averment. Sed non allocatur. For by Holt reply with an 
chief juſtice, if the defendant pleads in abatement, the plaintiff „ 
has election, either to reply and tender an iſſue, or to plead with e in bar. 
hoc paratus eft verificare; and the defendant might have rejoined, See Raſt. Ent. 
that the plaintiff was not born at London, and taken iſſue, if he 252, 60g. 
pleaſed. But where a plea in bar is pleaded, if the plaintiff replies 

iſſuable matter, he ought to tender iſſue. Judgment for the plain- 

tiff, that the defendant anſwer over, Mr. Sbeller. But if alienage Alienee 


be pleaded at B, in bar; and the plaintiff replies, that he was born 1 
at L. and traverſes the being born at B. he ought to conclude with 
an averment, Ruled in this caſe, as Mr. Place told me. See 


Raſtal. Entr. 605. 


Beaumont ver. Pine. 


BY Holt chief juſtice, An agent of a regiment 1s but a ſervant Agent of a 
of the colonel, and the receipt of the agent charges the colonel. rebiment. 


There is no privity between the King, or the ſoldier, and the 
agent, | 


D d : Richards 


12101 


10H 


KH 


437 
If. HHS by: 
iu 
E T 
| 3s 
en 


1 


15 
HE 
eee 


U 4 25 
18.445 


Q party: 
TH 


ef pecially after verdict, Judgment for the plaintiff. 
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Mich. Term 
8 Wil. 3. C. B. 1696. 


Hr George Treby Chief Juſtice. 

Hr Edward Nevill 10 | 

Hir John Powell, ſer. died = 2 
vacation at Exeter on the Juſtices, 
eſtern circuit 4: 

Fr John Powell of Glouceſter } 


— * — 9 


Palmer ver. Branch & ux', 


RANCH and his wife libelled againſt Palmer in the conſiſto- what words 
ry court of London, for having ſpoken in a publick coffee - ſhall be with- 


houſe defamatory words of the wife, viz. Palmer ſaid, Do — e 


you hear the news? J. S. aſked, What news? Palmer anſwered, which makes 
Mrs. Branch's thighs are bare, and Backhurſt is between them; 2 
and added many words too obſcene to be repeated. And now up- agionablez 
on ſuggeſtion that by the cuſtom of London whores ought to be Salk. 692, 
carted, and therefore by the cuſtom there, to call a woman whore £93. __ 
is actionable, and that theſe words amount to the ing the wife via. 486, ; 
with whoredom, Mr. Serjeant Gould moved for a prohibition, and 487 
argued, that words as uncertain as theſe had been adjudged action- iu 
able at common law, and therefore 1 Ro. Abr. 66. pl. 13. Nocte 
v. Malling. A man ſays of a woman, that ſhe did lie with a wea- 
ver of Colcheſter in a ditch, and the weaver's breeches were down, 
and they were at it; though ſhe might have Jain with the weaver 
in the ditch without harm, yet theſe words were adjudged action- 
able, But to this caſe Powell juſtice anſwered, that it appeared by 
the report of this caſe in x Rolls Rep. 420. that the plaintiff had 
declared with a per quad maritagium amifit, or otherwiſe theſe 
words, as it ſeemed to him, had not been actionable. But Gamla, 
admitting that an action would not lie for theſe words at ner 
WI 


} 


Fr 


to be 

word 

there. 

that after 

were with. 

to the 

, Branch had com- 

. But it was adjudged after ſe- 


veral at bar, that a prohibition ſhould not be gran 
for though it is not abſolutely neceſſary to make uſe of the word 
Whore, but words .tantamount will bring it within the cuſtom, ag 
che caſe of Hook verſ. Hawkins was; yet ſince the cuſtom is on 
to cart whores, and every cuſtom ought to be taken ſtrictly, 
words ought to be tantamount to accuſe the woman of whoredom, 
But in this caſe the words may be true, and yet Mrs. Branch may 
be no whore; for the words import only laſcivious actions and gei- 
tures. And therefore if the defendants proceed in London againſt 
Palmer this court will grant a habeas corpus. Then the words 
being originally of eccleſiaſtical conuſance, there is nothing to ouſt 
the ſpiritual court of this cauſe but the cuſtom, and the cuſtom 
+ +: 2? does not extend to it. And therefore the ſpiritual court muſt have 
© © + liberty to proceed, and not be prohibited. . - ' * 


2 


ET 


Cotſworth ver/. Betiſon. 


8. C. Salle. * j H E plaintiff brought a ſpecial action upon the caſe: againſt 
247+ i the defendant for a pound- breach; and declared, that he 
Bog. p<; had taken a mare of the defendant per J. G. ſervientem ſuum, and 
113. had impounded her quid cepit in damno ſuo apud parochiam de St, 
lohn Lee exiſtentem, and that the defendant broke the pound, 
and chaſed out the mare, &c. The defendant pleaded, that he 

gave 69. to the plaintiff in ſatisfaction of the treſpaſs, which the 

plaintiff accepted in ſatisfaction, and gave leave to the defendant 

to take the mare out of the pound, and that he took her out ac- 

De injuria ſua cordingly, the gate being open, &c. The plaintiff replied, de in- 
ON nd Juria ſua propria abſque tali cauſa. Iſſue thereupon, and verdidt 
for the plaintiff, And now ſerjeant Pemberton- moved in arreſt 
of judgment. 1. That the replication was ill, becauſe the plain- 

tiff ſhould not have traverſed the cauſe generally, but the acceptance 

in ſatisfaction. Sed non allocatur, For though ſuch iſſue is impro- 
3Þ 54k 4 | per, 


0 


- 
- 


take it out of the 


ded, the 


without. cauſe, before it is im may make reſcous. 


But in this caſe the taking of the diſtreſs is but an inducement to the Iadacement. 


action, and the breach of the pound is the git of the action; and 
therefore it is not neceſſary here to ſhew the cauſe of the diſtreſs ſo 
certainly. And Raft. entr. 444. and all the other precedents in parco 
fracto are in this manner. And therefore judgment was given by 
the whole court for the plaintiff, —— _ 


© © Phillip ver Keton. 


Ld 
1 


* - 


N action upon the caſe the plaintiff declares, that the defendant TY 
falſo et malitioſe apud Stallum in comitatu Norfolciae crimen per- Where it may 


Jurii impoſurt upon the plaintiff, er quod poſtea ſcilicet | 
malitia praecogitata apud Stallum praediffum fecit et procuravit 
quandam falſam informationem perjurit exhiberi againſt the plaintiff 
in nomine Edvardi Ward militis attornati domino regis generals 
apud Weſtm. in com. Middx. &c. Upon the general iflue pleaded 
it was tried at Norfolk aſſiſes, and verdict for the plaintiff, And 
Mr. ſerjeant Wright moved in arreſt of judgment, that the venue 
was ill, becauſe there was nothing of the procurement, or of the 
exhibition of the information, in Norfolk ; but all in Middleſex. 
And it is not like Bulwar's caſe 7 Co. 1. becauſe there it is but the 
continuance of the ſame fort. But there are here two diſtinct rorts, 
for he does not ſay, that the information was de perjurio praedicto; 
ſo that non conſtat that the information was for the ſame perjury. 


„be laid in the 
EX one county or 


in the other. 


And it cannot be taken, that the procurement was at Stallum, be- 


cauſe the malice is ſpecially confined to Stallum, and the procure- 
ment is in 'Mzddleſex at Weſtminſter. If he had not interpoſed 
Stallum between the malice and the procurement, it might have 
been intended, that the whole was at Srallum. But here he has 


reſtrained this conſtruction by the poſition of the words. And 


_ though it is after verdict, yet it is not aided by the . ſtatute of jeo- 
tailes, For the ſtatute aids, where the venue is laid in the proper 
; E e | county 


Tn covenant 


the breach 


Ibid. 304. 
Ibid. 369, 


$70- 
bid. 378. 
Ibid. 425. 


I Stra. 321. 
Comyas 146, 


* - 
* * 
* * 


5 greemen 
ed — ting, that whereas William biſhop of Glouceſter had 


the covenant. 
Cro. Jac. 486. 


ly upon the validity of the grant; and that if judgment ſhould be 


anted to 
laintiff and his father the office of regiſter, &c. that whereas 
an biſhop of Glouceſter, doubting if the grant made to the pla 
tiff and his father (being to two) was good, had granted the. ſaid 
office to the defendant's ſon ; upon which differences aroſe between 
the plaintiff and defendant ; it was agreed between the plaintiff and 
defendant, that the plaintiff ſhould ſue a feigned action againſt the 
defendant's fon, to try his title to the ſaid office; and that the de- 
fendant's ſon ſhould plead without delay, and at the trial inſiſt on- 


* 


given for the plaintiff in that action, that then the plaintiff ſhould 
quietly enjoy the ſaid office, and that neither the defendant's fon 
nor any other man as his deputy, or in truſt for him, directly or 

indirectly, ſhould exerciſe or occupy the ſaid office, or receive any 
of the profits, &c. then the plaintiff ſhews, that he ſued an action, 
and that the defendant's ſon pleaded to iſſue, according to the 
agreement, and that Zaliter proceſſum fuit, that judgment was gi. 
ven for the plaintiff; then he avers performance of the whole on hi 
part; and aſſigns for breach, that John Fortune at D. in the coun- 
ty of Glouceſter, ſuch a day, by the aſſent of the defendant's ſon, 
and as deputy to him exerciſed and occupied the faid office, and in 
truſt for him took the profits, and received divers fees, ſo that the 
plaintiff was compelled to ſue ſuch a day a writ of mandamus out 
of the King's Bench directed to, &c. to be re-admitted to the faid 
office, to the great charge and damage of the plaintiff. . 2. He ab 
ſigned for breach, that the defendant's ſon proſecuted a writ of aſ- 
ſiſe for the ſaid office, which was delivered to the ſheriff of Glau- 


ceſter in debita juris forma exequend'. And to this declaration the 


defendant demurred generally. And ſerjeant Gooding for the de- 
fendant argued, that the breach was afligned teo uncertainly and 


too 


. 
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; 
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476. 


„tha 
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a thing, who does not oppoſe it. But that is na breach of this 
covenant, quia actus non conſenſus facit reum. Fherefore the plain 
tiff ſhould have ſaid, that the defendant's fon put John Fortune in- 
to the office, or protected him there when he was in. Seu non a. 
heatur. For per curiam in an action of covenant the breach may 
be aſſigned as large as the covenant is; for all is recoverable in da- | 
mages, and thoſe damages ſhall be for the real damages, which the; Mod. 69. 
party can prove that he has actually ſuſtained. But in debt upon a In debt upon 
bond conditioned to perform covenants in a certain indenture ſpe- bond condi- 
cified, there a preciſe breach muſt be ſhewn, becauſe a breach is "of wy HY” 
forfeiture of the whole bond. And therefore if this had been debt nan « preciſe 
upon a bond with ſuch a condition, the plaintiff ought to have breach muſt 
12 the taking of ſome particular fee, for the taking of one en 
wa fee yoo have forfeited the whole bond. And Treby chief 
jultice cited a caſe between Dixey and Jenner adjudged in the Pirer v. len- 
King's Bench when Hale was chlaf e ee d de aden r ak 
covenanted with the plaintiff to build him a houſe, and to put can- * "Ty 


* 


telabers according to the rules preſcribed in the. a for the rebajld- 

ing of London; and in covenant he aſſigned his breach, that the 5 

defendant did not put in ſuch cantelabers ſecundum atFum parlia- EN 

nent, Sc. and did not ſay, of what! length or thickneſs they : Da 

ought to be; and adjudged, that the breach Was. well gn £122 
they 


in 
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the breach being aſſigned 

I ip an action of covenant, 

is ng ar that the declary. 

tion plaintiff ſued a mandamu, 

A and not ſay prout patet fer ro 
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bo Lockey ver/.. Darby. 
In debt upon JT OCKEY brought debt upon bond againſt Darby. Upon ow 
1 L the condition appeared to be, that if the defendant  Darhy 


ſhould fave the plaintiff Loctey harmleſs from all damage that 
has might accrue to him, by the executing of a writ of execution, that 


[ , 


then, Sc. The defendant. pleaded, that the plaintiff Lockey did 
not execute the writ, Se. The plaintiff replies and offers iſſue 
ereupon. And the defendant demurs. And ſerjeant &irch for 
e defendant argued; that the replication. is ill, becauſe it has not 


1 Leon. 45. aſſigned any breach, and therefore he cannot have judgment. And, 

RE. 98. he compared it to the caſe, where debt is brought upon a bond, 

conditioned to perform an award, the defendant pleads. no award 

made; if the plaintiff replies and ſhews an award, he muſt alſo 

aſſign a breach, or otherwiſe he ſhall not recover. And for the 

. .. ſame reaſon in this principal caſe he ſhould have ſnewn in his re- 

plication, that ſome action was. ſued againſt him for the execution 

of this writ, or how,he was damnified by it. Sed non allacatur. 

For fer curiam the point here in iſſue is a collateral matter, to 

Which the defendant by his plea has inveigled the plaintiff; and 

therefore the plaintiff is not obliged to ſhew a breach. For, the 

sid. 1 defendant has admitted that the plaintiff. was damnified, by 10 
h 


4 Leon 79. this plea of a collateral matter. Beſides: that, if the. plaintiff | 
aſſigned a breach in the. replication, the defendant could not. have 
traverſed it, becauſe it would: be a departure from his bar. But the 

. "Caſe of an award ſtands upon its own bottom, and will. not govem 

Debt upon other caſes. And by ſerjeant Wright. of counſel with the plaintiff, 

bond to per- in the.ccaſe of an award, if. the iſſue be ung gi fatfum, or if th 

award, if the defendant pleads a releaſe. of all demands, by which he offers % | 


1 ſpecial point in iſſue, the plaintiff has no need to ſhew. a breach. 
um, the 8 5 n 
plaintiff has no need to ſhew a breach, or-if the defendant pleads a releaſe of all. demands? / + 2) 
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the ver dict. 


plaintiffs, of which bite 


_ Mich, Term $8 Will. 3. 


109 


„% 3 Lov, 
21 45 


ns ren hu be 


317. Smith v. Troman. 


um, qui qui- 1 
day and _—— et — 1 mow of he — reti- 
ied. Upon not guily pleaded, verdict = apron ad 

for the plaintiff, And now ſetjeant Wright moved in arreſt of 


r animalia con- 
judgment, that the word animalia is too general and uncertain, for Susan, 


it may be they were ſuch animals, as though the boar uſed to bite 2% ver 
them, and the defendant knew it, yet it would be no offenſe in the {7,998 


um ſuch a 


Mod. 332. 
defendant to keep the boar ſtill; as if the boar had bit frogs, Gc. k. 332 


Regiſt. 106. b. 
which are animals. And though it may be objected, that it is aided 151d. 110. b. 


by verdict, yet in this caſe that cannot be; for the general rule is, 

that where a thing is ſo eſſentially neceſſary to be proved, that if —.— nar 
had not been given in evidence, the jury could not have given ſuch claration ſhall 
a verdict, there though it is not mentioned in the declaration, yet be aided by 
this defect ſhall be aided by the verdict. But our caſe is not fo, for t. 
if evidence had been given, that the boar had uſed to bite any ani- 

mal, and that he afterwards bit the plaintiff's mare, the jury would 

think, that this was a foundation good enough for them to find for 

the plaintiff, But the law is contrary, for unleſs the boar had uſed 

to bite horſes, ſheep, or ſuch like valuable animals, it would be no 

offenſe in the proprietor to keep the boar, notwithftanding that he 

had bit frogs, Se. Beſides, that if ſuch a general charge ſhall be 

allowed, the defendant will not know what evidence he muſt pre- 

pare to defend himſelf, And he cited a caſe in this court between 

Bayntine and Sharp in laſt Eaſter term, where the plaintiff de- gayntne v. 
clared, that the defendant kept a bull, and hoxed him, that he . 
became mad, and that he ran at the plaintiff, and toſſed him, G&S. 9% 
Upon not guilty pleaded, verdict for the plaintiff; and the court 

ſeemed to be of opinion, that judgment -ought to be arreſted, be- 
cauſe there was no ſciens in the declaration, which they held was Scimrought 


not aided by the verdict,; no more is this principal caſe aided by e in the 


declaration. 


2, He argued, that admitting that the court will intend that 


animalia in this caſe will ſignify ſheep, &c. yet he ſaid that this 
is not ſufficient, for all the precedents are, that the uſage to bite 


or ſtrike, muſt be laid to bite or ſtrike the very ſame ſpecies, for 
the hurt of one of which 1 the plaintiff brings his . 
MY | n 


Pond ice, if a man keeps a 

bite ſheep, Cc. and the owner knows 
man Withſtanding he keeps the dog till, and afterwards the 
of a horſe, this ſhall be actionable, notwithſtanding 


N y | 
an action ies doing any more hurt. Now in this caſe the fact was, that the 
aan, but the boar had bit a child before, of which the defendant had notice, and 
declaration afterwards he bit this mare of the plaintiff's. The queſtion then 
molt be pe. will be, how the plaintiff in ſuch caſe ought to declare? And it 
ſeems that he ought to have particularly ſhewn what miſchief the 
boar had done — and for want of that, upon demurrer it had 
been ill. But now the queſtion is, if this declaration is not aided 
by the verdict, it being objected that this word animalia is too un- 
certain, for it might be frogs, &c. and that the defendant could 
not know what evidence he muſt procure, to defend himſelf at the 


trial? But he faid, that this is no objection, for the defendant 


knows that no evidence can be given of any miſchief done by the 
boar, but of that of which he Fach had notice. And as to the 
uncertainty Powell juſtice ſaid, that the judge of aſſiſe knew wel 
that this would not be actionable, unleſs that the boar had uſed to 
kill or bite horſes, ſheep, Cc. and not frogs; and conſequently, 
if that had not been proved, he would not have permitted the jury 
to have given a verdict for the plaintiff, And for this reaſon the 
court will intend, that ſuch * were given in evidence; and 


2 


g Lev. 336. 1 Sid. 223. Wright verſ. Berle, And in trover pro catulis 
0 rag Ar 
- whelps, good f . 

aſter verdi. good after verdict, adjudged. And as to the caſe of Bayntine and 


ration, and therefore it was neceſſary for the plaintiff to prove that 
the boar uſed to bite ſome animals; and then after verdi& we wil 
Difference be« intend, that they were ſuch animals, as will * the action. 


tween a 
and a dog. 


But (by him) there may be a difference between a boar and a or 


net Treby chief juſtice ai 
argued, yet Treby chief juſtice did no 
the judgment being given by Powell juſtice, in his 


Stream ver/. Seyer. 


Eplevin of a mare taken at a called B. in Bucks, The Bargain and 
defendant makes conuſance, that the place contained ſix acres, file plended | 
and that Robert Saunders was ſeiſed thereof in fee, and being ſo ing — 
ſeiſed granted a rent- charge out of the ſame to Robert Lee in fee; deration, and 
that Robert Lee the father died, by which the rent deſcended to = — 
Robert Lee · the ſon; and that Robert Lee the ſon, being ſeiſed there - collateral 
of, the ſeventh of February. 13 Car. 1. by indenture of bargain and iſlve. 
ſale, between him of the firſt part, and Edmund Meſs of the ſecond, LAS wn 108, 
bargained and ſold the ſaid rent to the ſaid Edmund Meſs, which 2 %ñ 
indenture was inrolled within the fix months; that Edmund Moſs 
died, whereby the rent deſcended to Edmund Meſs his ſon ; that 
the rent was arrear, and that the defendant as ſervant to Mofs and 
by his command took the mare in the place where, &c. as a di- 
ſtreſs, Fc. The plaintiff pleaded in bar to the conuſance, non eff 
faftum of Robert Saunders. And iſſue thereupon and verdict for 
the defendant, that it was the deed of Rebert Saunders. And ſer- 
jeant Birch moved in arreſt of judgment, that the defendant by his 
own conuſance ſhews, that Edmund Meſs, under whom he claims, 
had no title to the rent, For he ſays, that Robert Lee dedit et con- 
c:ſit, by deed of bargain and ſale inrolled, the rent to Edmund 
Moſs, but he does not ſhew any conſideration, . Then without con- 
ſideration this cannot be good by the ſtatute, And it cannot be 
good by the common law, becauſe it does not. appear that any at- 
tornment was made by the terre-tenant. And he cited 3 CY. 116. 
as a caſe in point. Then this cannot be aided by the verdict, be- 
cauſe the iſſue was taken upon the other deed of Robert Saunders. 
Sed non allecatur, For yy curiam, if the plaintiff had taken iſſue 
upon the bargain and ſale, and it had been found for the defendant, 
it had been good after verdict, though no expreſs conſideration had | 
been mentioned. As in the caſe of Barber v. Pu in B. R. in the Barber v. Fox; 
time of Charles the Second, where a bargain and ſale was pleaded 2 
2 pro Ci. 


Hulbert vy. Watts & ux 


Condition that # big bond againſt the defendant and his wife as exe. 
= Mens that cutrix to Cornelius Clhiffe. The defendants pray cyer of the 
reconvey to B. Condition, which was to perform certain covenants contained in an 
ſoch land + indenture bearing the ſame date with the bond, in which Cornelius 
bee Cliffe covenanted with Roger Hulbert, &c. for him, his heirs and 
being an in- executors, that if Roger Fulbert ſhould pay to Chffe, his heirs or 
fant, in tail, aſſigns, 100 J. within five years after the date of the indenture, 
D. the condi- that then Clife, his heirs and aſſigns, at the proper charges of 
tion is broken, Roger Hulbert, ſhould transfer to him, Cc. the tenements, &. 
fang unge, free from all incumbrances by Cliffe, his heirs and aſſigns. The 
ſcended to C. defendants plead, that Cliffe was ſeiſed of the tenements, Cc. in 
— an in- fee, and being ſo ſeiſed, the 19th of November 3 Will. & Mar. 
| by will in writing deviſed them to his daughter Katharine Blicke 
in tail, remainder to the defendant's wife in fee; that Katharine 
Blicte died without iſſue, whereby the lands came to the defen- 
dant's wife, who is ſeiſed of them in fee; and that the plaintiff 
Roger Hulbert did not pay the ſaid 100/. neither to Gifs in his 
life-time, nor to; Katharine Blicke in her life-time, nor to the de- 
fendant's wife, Se. The plaintiff replies, that Katharine Blick 
at the time of the death of Cliſe was within the age of one and 
twenty years. The defendant demurs. And ſerjeant Wright for 
the defendant argued, that if there was any means by which the 
infant might have conveyed, then the deviſe to her would not be 

a breach of the covenant. But the infant might have conveyed 
| theſe tenements by common recovery by guardian or privy ſeal 
Lord Newport's caſe. And it is the uſual practice, for infants to 
ſuffer common recoveries; ſo that Katharine Blicke might hate 
performed her part, if the plaintiff had paid the 100 J. But ſhe 
was not bound to convey, .till the plaintiff paid the .100/. And 
therefore this is not like Sir Antony Matne's caſe, 5 Co. 21. fot 
there by the grant and render by fine for years Sir Antony Mam 
had diſabled himſelf from the taking of a ſurrender, and the.making 
of a new leaſe; and therefore there it would be in vain, that tht 
leſſee ſhould ſurrender to a man, who could not take it. But in 
this caſe if the plaintiff had paid the 100/. the infant might habe 
conveyed the tenements by common recovery. Sed non 9 
ol; 
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curiam, the deviſe to a perſon who was incapable to con- 
— the five years, was a breach of the covenant. And it 
would be vain, to compel- the 4 to a mes Tho bw ol 
who was incapable to part. For as to the objection, 1 vain thug 
that an infant may ſuffer a common recovery; though the King See T. Jobe, 
grant a privy ſeal, yet it is in the diſcretion of the court, whether . 
they will it it to paſs: and the judges do not permit it, but 43. ll. 
when it will be advantageous to the i t; and thou h it is paſſed, ortington. 
yet it is avoidable by error. And one may object in the ſame man- „. 
ner, that if a feoffment be made to a man upon condition to Ley 63. 
reinfeoff the feoffor, and the feoffee takes a wife, that this will not Hob. 197. 
be a breach of the condition, becauſe the huſband and wife may levy _ 299. pl. 
a fine to the feoffor, which will bar-the wife of her title to dower Piggot 64, 65. 
in theſe lands; but yet this is adjudged a breach, becauſe the party Recovery ſuf- 
has once put it out of his power. But in the principal caſe, if — = 
Clife had died, and left an heir within age, to whom the land had dia — 4 


deſcended; this had not been a breach, becauſe it had been an act privy ſeal is + 


in law. Judgment for the plaintiff, mf, So. | ON? 
1 Ro. 428. 
V. 1. 


The maſter and company of F ramework-knitters 
ves. Green. 


5 . upon a by-law. The plaintiff declares, that King Charles By-law made 
the Second, by his letters patent, bearing date the nineteenth 3 _ 
of Auguſt in the fifteenth year of his reign, incorporated them by { man elected 
the name of The maſter, wardens, aſſiſtants, and company of Frames ſteward ſhall 
work-knitters, with power to make by-laws for the benefit of the _ *q m—_ 
corporation, and to inflict penalties for inforcing the performance ter of the 
of them; then they ſhew a by-law, that the maſter, wardens, and corporation, 
aſſiſtants, or the maſter and the greater part of them, ſhall aſſemble 
together annually upon the feaſt of St. John Baptiſt, and chuſe two 
| perſons, members of the corporation, to be ſtewards for the year 
enſuing, who upon the day after the feaſt of St. Michael next en- 

| luing, if it were not Sunday, and if it ſhould be Sunday then the 
next day after, ſhould provide a dinner for the maſter, wardens, 
i and aſſiſtants, under the penalty of 101. or ſuch leſs ſum as the 
] maſter and wardens ſhould judge fitting, to be levied by diſtreſs, &c. 
or recovered by action of debt, to be paid to the maſter and war- 
dens, &c, then they ſhew, that the defendant was elected ſteward, 

ng one of the corporation, and had notice thereof, but did not 
provide a dinner for the maſter, Cc. nor pay the 10 J. to the 
maſter, wardens, and aſſiſtants; unde actio accrevit to the plain- 
tiff, for the 10 I. Ni debet pleaded. Verdict for the plaintiffs. 
And upon motion in arreſt of judgment many exceptions were taken, 
to which the court gave no reſolution, But the chief exception was, 


Gg that 
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ill, becauſe that it is not faid, 
appointed, to the end that the 
things beneficial to the 


7 
Far 


dinner, onh 


himſelf or 


z & 


| juſtices 
of corporations are not bound to by-laws, unleſs they 


reaſonable, and the readc s of them is examinable by 
judges. Then this by-law to make the dinner, cannot be goof 
in this caſe of a new corporation, becauſe it does not appear ty 
what purpoſe the dinner is made, and it may be only for goof 
fellowſhip. But if it had been, to make the dinner, to the en 
that the company might aſſemble and chuſe officers, or any othe 
thing for the benefit of the corporation, it had been well enough, 
 Cro. Jac. 555. But in the caſe of old corporations by preſcription a by-law 1 
Luta. 132% make a cuſtomary feaſt has been held good. And therefore jude. 
ment was arreſted, fi, &c. 


Marks ver/. Marriot. 
8. C. Low. IXEBT upon a bond dated 2 July 7 Fill. 3. conditioned to pe: 
| pug 1 SER form the award of F. S. of all actions, cauſe and cauſes d 
8 action, ſuits, debts, treſpaſſes, damages, and demands, .&c, what 


242, ſoever, ita quod the award be made in writing, and delivered, « 
ready to be delivered, before ſuch a day, upon requeſt to eithe 
of the parties, &c. The defendant pleads no award made. Tit 
plaintiff replies, and ſhews the award, by which the, plaintiff ſhould 

y to the defendant 30 J. in full ſatisfaction of all demands, tht 
13th of September following, and that the defendant, upon tht 
payment, ſhould ſurrender to the plaintiff the poſſeſſion of a houk 
in which the defendant lived, and deliver to the plaintiff a dei 
by which the houſe was intailed to the plaintiff, and deliyer t 
the plaintiff all bonds, &c. which he had againſt, the plaintiff, an 
that the defendant ſhould execute a general releaſe to the plainti 
of all actions, Cc. until the 12th of Auguſt following, and thi 
the plaintiff ſhould then give a general releaſe to the defendail 
then the plaintiff ſhews that the defendant had notice of this awaiv 
and aſſigns his breach, that although he had paid the money, ti 
defendant had not ſurrendered the poſſeſſion of the houſe at d. 

Hard. 399. day appointed by the award. The defendant demurred. Ai 

vey my A ſerjeant Girdler for the defendant took exception, that the plainti 
has not ſhewn, that the award was ready to be delivered by t. 


Gi) 


ſhewn, that it 
lately adj — 
agree? 
yet in this caſe requeſt was 12 
; but it not a here, that the defendant made any b* delivered. 
requeſt ; and therefore it was well enough. The ſecond exception — — 
was, that the award of the poſſeſſion of the houſe was ill, be- Manning. 
cauſe that it is in the realty, and the ſubmiſſion was of all perſonal 
things; and though there was the word demand, yet it being 
coupled with debts, treſpaſſes, &c. it ſhall be conſtrued perſonally. 
And Girdler compared it with 9 Edw. 4. 43. b. where the ſub- 
miſſion was de omnibus actionibus perſonalibus, ſectis, et querelis, 
and the award was, that the defendant ſhould releaſe to the plain- 
tiff his right in ſuch a houſe ; and adjudged a void award, becauſe 
the ſubmiſſion was perſonal, for guerelis being coupled with per- 
ſonal actions, it ſhould be conſtrued perſonally. Sed non allocatur. 
For per curiam, in the 9 Edw. 4. et couples querelis to perſonalt- 
bus actionibus, but in this caſe it is general of all demands what- 9 Ed. 4. 44: 
ſoever. But by Powell juſtice, it is a queſtion whether the title 14 H. 4- 
to the land is ſubmiſfible, ſince it is in 1 realty, but this being a been, = 
-_ gcncral ſubmiſſion it is well enough. But Treby, chief juſtice ſaid, 16. 2 Brownl. 
that things in the realty might be ſubmitted, as well as things in 73% . 
| at we: X Was 7 * PLE. ings in the 
the perſonalty, but they could not be recovered upon the award. realty ſubmit- 
The third exception was, that the bond of ſubmiſſion is dated in tableto award, 
July, and the award is, to releaſe all demands until the twelfth 77 Pen 
of Auguſt following, and the defendant muſt make the firſt re- Fo hdr tn 
leaſe, ſo that if the plaintiff will not make his releaſe afterwards, 
the defendant has no remedy ; and then the award will not be re- 
ciprocal, For if the defendant will ſue debt upon the bond, and 
aſſign his breach in this, that the plaintiff has not executed the re- 
leaſe on his part, the plaintiff may ' plead the defendant's releaſe 
in bar of the action upon the bond. And by Powell juſtice, as to 
this exception of the releaſe, the award is not maintainable. For 5 
(by him) the difference is, that if arbitrators make any award of Difference. 
mutual releaſes generally, this will relate only to the time of the 3 Lev. 188. 
ſubmiſſion, and this will be well enough. But if they award 
general releaſes to be executed until the time of the award made, 
this will be ill, becauſe it exceeds the ſubmiſſion, and will releaſe 
the bond of ſubmiſſion itſelf, and all meſne acts. And to warrant 
this difference he cited Hill. 16 & 17 Car. 2. C. B. Rot. 503. 
i Keb. 434. But by Treby chief juſtice it has been held in ſuch Where re- 


| leaſes are a- 
warded, the ſubmiſſion bond ſhall be intended to be excepted. 


caſe, 


8 Will. 3. 


Mich. Term 


houſe to the plaintiff, ſo that no fault in 
And therefore judgment for the plaintiff. 


1 Roll. 243, Reſolved Mich. 8 Will. 3. B. R. between Stevens and Mattbeus, 


pl. 9. that if a man ſubmits a particular controverſy to arbitration, and 
the arbitrators award general releaſes, which are executed, theſe re. 
leaſe no more than the particular controverſy. And per Holt chief 
juſtice, if the arbitrators award releaſes ab initio until the time of 


the award, and the party releaſes until the time of the ſubmiſſion, 
this is a good performance of the award. And H. 8 Will. 3. 
B. R. per Holt chief juſtice, adjudged between Cooper and Pierce, 
that an award, to make general releaſes until the time of the 
award, is good; becauſe as to meſne acts between the ſubmiſſion 


and award, the award is void, and therefore it does not exceed the 


ſubmiſſion. And therefore judgment in this caſe. for the plaintiff, 
where an action was brought to perform ſuch an award. 3 Mod, 
204. Reeves verſ. Phelps. 


Smith ver/. Fuller and 14 other defendants. 


8 Rover. The plaintiff declares, that the goods came to the 
gainſt 15 de- hands of all the defendants, but when he comes to the con- 
fendants, but verſion, he omits the name of one of them. All the fifteen defen- 
2 _— dants plead by name. And evidence at the trial was given againſt 
gainſt 14, all all fifteen, And verdict for the plaintiff againſt all fifteen, And 
15 plead and judgment was given for the plaintiff. And upon error brought 1 
— B. R. this omiſſion of the name of one of the defendants in the 
ſhall be a- Converſion was affigned for error, Upon which the plaintiff moyes 
mended. in C. B. for leave to amend. And ſerjeant Wright objected, this 
would charge another defendant than the plaintiff had charged. 
But per curiam, it appears that it was but witium clerici, that 
evidence was given againſt all, and verdict againſt all fifteen, And 
though it was objected, that the jury could not find the fiftcenth 
man guilty, but as the plaintiff had charged him, which was with 
trover but not with converſion ; the court anſwered, that it could 
not be intended, that the jury would find him guily of nothing, 
for it is no crime to find goods without converſion. And there- 


fore an amendment was ordered upon payment of coſts, 
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ASE upon ſeveral afſumpfits againſt Robert Gradem Eſq; The Boo Jodguent 


defendant comes in by ſpecial ſuperſedeas upon the exigent, * Vol. ze. 
and pleads in this manner: Reberru; 1 

venit et defendit vim et injuriam quando, &c. and that I Bro. De: 
he is a gentleman, ab/que boc that he is eſquire, &c. plaintiff . 


demurs. Serjeant Girdler for the plaintiff argued, that the defen- 
dant, by ſaying defendrt vim et injuriam quando, &c. has made a 
full defenſe, and after that he cannot plead in abatement. There- 
fore Trin. 35 Car. 2. B. R. Rot. 1528. between Gawen v. Surby, 8. C. Law. 5; 
the caſe was thus: Trefpaſs, aſſault and battery. The defendant pen Sur; 
wenit et defendit vim et injuriam quando, Cc. and pleads outlawry 

in abatement after imparlance ; the plaintiff demurs; and adjudgeck Oude is 
that the defendant anſwer over. i. Becauſe after imparlance the in abatement 
defendant cannot plead in abatement. 2. He cannot plead ſuch a after impar- 
plea after a full defenſe by which he has admitted the plaintiffP\"**: 

able to recover damages. So Tin. 4 Will. & Mar. C. B. Mtacock Meacock v. 
verſ. Farmer, in treſpaſs, aſſault and maheim, the defendant vent Farmer. 

et defendit vim ef injuriam quando, and pleaded another action de- 

pending for the ſame cauſe undetermined, in abatement, and judg- 

ment quod refpondeat ulterius for the ſame reafon as before, Ser- 

jeant Gould for the defendant. It is good the one. way. or the 

other, for this 1s not a full defenſe, but the moiety of a defenſe; 

for a full defenſe is, when the defendant proceeds, and fays, ef 

damna et quicquid quod ipſe defendere debet Trin. 4 Will. & Mar. 

B. R. intr. Paſ. 3 Will. & Mar. B. R. Rot. 449. The defendant 
after vim et injuriam quando pleaded, that the defendant was an 
alien enemy; and the court held, that it was good the one way or 
the other. So Hill. Will & Mar. Rot. 693. Fenner v. Miller. 


Fenner v1 
Ejectment. The defendant venit & defendit vim & injuriam (but Mile - 
quando was not in) Cc. and he ded ethns daniela, and Ie | * 2 
good. 80 Raft. Entr. 339. d. outlawry pleaded” after guard), Gr. 
334. 6. privilege as ſervant to a clerk in chancery 472. d. miſtomer : 
in appeal 49. But per Powell juſtice, Quando, Sc. amounts to a 3 
full defenſe, and damna et quicquid quod ipſe dgfendere debet is 
never put in. Coke ſays, that a man cannot plead to the jurif- © Li. 127. bi 
diction, without making defenſe ; but this rule is not law generally . 
underſtood ; for a man may come and fay, venit & dicit, that the — 
lands are antient demeſne, and it is good without more ſaying. e 
But the matter of full defenſe, or half defenſe, fignifies nothing in n ge. 
this caſe ; for the difference is, where the plea is in difability of Show. 386. 


AM bd... 1 Show. 386. 
he perſon, as alien enemy, outlawry, &c. it cannot be pleaded Pleas in diſ- 


„ | an he 2 077 . * - » ability of the 
perſon (as alien) cannot be pleaded after a full defenſe, but other pleas in abatement may. 


; | H h — after 


may be and 
of it. But there is a difference betw 
ſpecial defenſe ; as this which the defendant 
and therefore he cannot plead miſnomer after it ; 
have made a ſpecial defenſe, viz. Robert Gradon gen | 

is impleaded by the name of Robert Gradon eſquire venit et defendit 

vim et injuriam quando, and then he might have gone on with his 

plea of miſnomer. But here by his general defenſe he has admitted 

. himſelf to be an eſquire as named in the writ, and therefore he 

cannot afterward gainſay it. But Treby chief juſtice was of opi- 

nion, that it was a general rule, that no body ſhall plead in abate- 

ment after a. general defenſe or a full defenſe ; and therefore he 

doubted much, if the diſtinctions which Powell juſtice had taken 

were law. A ſecond exception was, that the defendant comes in 

by attorney and pleads miſnomer, where he ought to plead in per- 

ſon. But to this Gould anſwered, that Raft. Entr. 108. is the 

caſe, and a precedent in point, upon fight of which the defendant 

H. 21. E. 4. drew this plea, But by Powell juſtice, regularly an attorney can- 
P- 15. not plead mſnomer in his client, but the defendant muſt plead it 
Miſnomer himſelf, becauſe the attorney is eſtopped by his warrant, to fay 
— 5. that the defendant had any other name, than that by which he 
batement by gave him his warrant of attorney. And therefore in this caſe the 
attorney. lea being by attorney is ill. But by leave of the court he might 
ve a ſpecial warrant of attorney, and then the attorney ſhall not 

In eaſe of cor · be eſtopped. Long 5 Edw. 4. 108. And in caſe of corporation 
n the court ought to allow attornies to plead miſnomer by ſpecial 
mer in abate. Warrant, becauſe the corporation cannot appear in perſon, And in 
ment by ſpe- 8 Edw. 4. 9. it is agreed, that there might be a ſpecial warrant in 
2 Warrant. caſe of a particular perſon. . But in this caſe it muſt be intended 
_ a general warrant, and ſo the attorney was eſtopped. And the 
ſpecial A ep ſignifies nothing as to the attorney, but prevented 

the eſtoppel to the defendant himſelf, But there are ſome m/- 

nomers, which attornies may plead, which are not contrary to 

their warrants. As 2 Hen. 6. 11, an action was brought againſt 

the late wife of J. S. the attorney ſaid his client was a countels; 

Attorney may and it was agreed that the attorney might give his client the add: 
give addition tion, becauſe it was not contrary to his warrant, And the caſe in 


might be good in law ; for the action is brought againſt J. S. af 
Dale; the attorney ſays, that there are two Dales, Upper Dat 


© hls client. Raſtall 108. which miſled the defendant, with this difference, 
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al 
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ich he 

it 0. And 
attorney he much of it. 
him, that there was no neceſſity for a corporation to 
a miſnomer by attorney; for if judgment be given againſt J=dgment a- 
them by a wrong- name, the judgment will be void; and there Len by 
was no ſpecial warrant in Raſtall, therefore it ſeemed to him, that wrong name 
ſuch ſpecial warrant could not be granted. But they all agreed, *** 
that the plea in the principal caſe was ill for the reaſons aforeſaid. r 
And therefore judgment, quod defendens reſpondeat ulterius. Like Strange v. 
judgment was given this term between Strange and Reynolds, Reynolds. 
where the defendant pleaded miſnomer by attorney for the ſame 
reaſon. And between Burdett and Cupper, Hil, 8 & g Will. 3. Burdett v. 
C. B. 24 a „ Cupper. 


E 
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| Tones ver/. Axen. 


52 upon bond, The defendant pleads the ſtatutes for diſ- 22 & 23 Car. 
charge of poor priſoners, and ſo demanded judgment if the: W. M. 
plaintiff ſhall have execution againſt his body, houſhold goods, ſt. z. c. 15. 
wearing apparel, or tools of his trade. The plaintiff demurs. The 

firſt exception to the plea was, that the ſtatute is miſrecited, be- 

cauſe it is pleaded to be made the 22 Car. 2. but the printed book 

is 22 & 23 Car. 2, But to this ſerjeant Levinz anſwered, and it 

was agreed by the court, that the ſeſſion extends into both years, 

but it commenced the 24 October 22 Car. 2. and all acts made re- All ads relate 
fer to the firſt day of the ſeflion, unleſs it be otherwiſe provided to the firſt day 
by the act. 80 that this is an act of 22 Car. 2. and the printed te fon, 
book is falſe. 2. Exc. It is not ſaid, that notice was given to the otherwiſe 
plaintiff, to appear at the ſeſſions; but it is ſaid, that notice was gms by 
given to Thomas Jones, but not to Thomas Jones the plaintiff, a 
Praedict. ſo that the court will intend, that it was not to the 

plaintiff, but to another perſon, But to this it was anſwered, and 

agreed by the court, that if it had been ſaid cuidam-Thomae Jones, 

there the court would have intended another perſon, becauſe gui- 3 ben 
dam is the ſame with alius; but ſince it is Thomae Jones generally, 1 * 
the court will intend, that it is the ſame Thomas Jones, of whom 
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Oxon. | . | i . 
"WM Ich at large, f poor 
Bro. bias. ſy thoſe who were impriſoned. at that time. But i 
ings, pl. 164. court, that it ſhall be conſtrued a publick act. 1. Becauſe 


22 & 23 Car, people of England may be concerned as creditors to theſe poor pti 
publick act. " ſoners, 2. it is an at of charity, and therefore ought Lyn 
more candid interpretation. 3. It is an act too long and difficult 
to be pleaded at large, ſo that it would put theſe poor people to a 
greater expenſe than they can bear, to plead it ſpecially. And pr 
Tiouyely chief juſtice, if the act concerning the biſhops were to be ad- 
Judgment ge- Judged now, it would be adjudged a general act. But, per ciri. 
neral with am, in this caſe the plaintiff muſt have a general judgment at pre- 
alis, ent, with ceſſet executio as to the body, Cc. of the defendant ; or 
otherwiſe the plaintiff may be bound by rule of court, not to ſue 
execution againſt his body, &c. 


= 3 


Serle wer. Darford. 


S. C. 2 Lutw. "F*Reſpaſs, for treſpaſs, aſſault, battery and wounding at H. 
p+35* on 1. merten in Norfolk, The defendant pleads guoad the vi 4 
Me. 350, armis and wounding, not guilty; and as to the reſidue of the treſ- 
paſs, the defendant pleads, that he was poſſeſſed of a cloſe at J. in 

the ſame county, and that the plaintiff entred into the cloſe with 

a great number of horſes, and turned up the ſoil, that the defendant 
requeſted the plaintiff to quit the land ; that the plaintiff refuſed, 

upon which the defendant molliter manus impoſuit upon the plain- 
tiff to maintain his poſſeſſion, which is the aſſault, Cc. arid he 
traverſes the aſſault, &c, at Hamerton. The plaintiff replies, and 

_ . claims a way over the cloſe to T. by preſcription, and that the de- 
fendant adtunc et ibidem broke the plaintiff's head, - abſquve hoc quod 

defendens melliter mamus impoſuit modo et forma prout, &. The 
defendant demurs. And ſerſeant Wright took exception to the't& 
Plication, that there is here a traverſe upon a traverſe, which gn 
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ſciſed of a place called, 
ty, and made a leaſe thereof to the defendant, by virtue of which 
he entred, and as leſſee he juſtified the taking of the goods as da- 

mage feaſant, and traverſes the taking at Eaſt R. The plaintiff 

replies, that before A. was ſeiſed of that place, Cc. in fee, J. S. 

was ſeiſed of the place, &c. in fee, and leaſed to the plaintiff's 

teſtator, who entred and put in his goods, that the defendant of 

his own wrong took them, abſque hoc that A. was ſeiſed in fee 

prout; the defendant demurred, ſuppoſing this to be a departure, 

but judgment was given for the plaintiff for the reaſon afore- 

ſaid. Trin. 23 Car. 1. B. R. Rot. 517. Rogers verſ. Aſhdown. 

Paſ. 3 Car. 1. B. R. Rot. 933. Hil. 1 Car. 1. B. R. Rot. 706. 

Trin. 1 Will. & Mar. B. R. Rot. 641. all cafes in point. And 

of this opinion was the whole court. For in tranſitory actions the 

plaintiff has liberty to lay them where he pleaſes, and if the defen- 

dant makes it local by his plea, the plaintiff may vary in his repli- 2 
cation, either in time or place. And Powell juſtice cited 1 Keb. See Cro Car. 
566, 578. Lee v. Raines, And (by him) the caſe of Taylor and *** 

Gabetus is expreſs in point. But (by him) in this caſe the plain- Pe #juria ua 
tiff might alſo have replied, de fon tort demeſne, becauſe the title 8 
of the land did not come in queſtion. Judgment for the plaintiff. 


Nevill ver/. Packman. 


T* paſs, quare clauſum ſuum fregit vocatum Horn-bill apud 8. C. Lutw. 

1 Pparochiam de R. et herbam pedibus ambulando conſump * 

alam berbam cum averiis 2 uit necnon ves ipſius the plain- 

tiff ibidem nuper inventas abſque rationabili cauſa is cepit et 

imparcavit, per quod the ſheep were damnified, &c. The defen- 
. dant 


: 


F| 
[ 


2 
T 
5 


(ſane, & them in clan 
. — . oc few 
open har in the cloſe: called inventas, 

. ibidem refers to the Becauſe Hoyy. 
3 bill was the plainti could not ig. 


Sik — 2. Bidem is al- 
come 
f k had been far. 

pluſage upon a general demurrer ; but being here upon a ſpecial 

P * | 5 2 


demurter, it vitiates the plea. And t judgment f 
plaintiff, | 


Allen ver/. Harris. 


8. c. Lutw. RO ER for a waſtcoat. The defendant pleads, that the 
1537. plaintiff, in conſideration that the defendant at the ſpecial in- 
Accordcanndt ſtance of the plaintiff aſſumed to pay to the plaintiff 20 f. agreed to 
diſcharge the defendant of this trover, &c. and lays mutual pro- 
tion, contra of miſes to perform, Cc. The plaintiff demurs. Giraler ſerjeant 
arvitrenent. for the defendant, The old rule was, that an accord with. fatif- 
129. faction ought to be pleaded executed, that the plaintiff might be 
N Accord, ſure of ſomething for his damages; but an arbitrement may be 
Dier 359, pleaded without performance, becauſe the parties may have reci- 
5. N remedies. Then it being now ſettled, that the parties ma 
2 158. have actions upon mutual promiſes, this accord may be pleaded, 
ens though not executed, becauſe each party may have his remedy, 
2 Jones 158. Raym. 450. Caſe v. Barber, 2 Tones 168, With 

ham verf. Taylor. Sed non allocatur. For, per curiam, if arbitee- 
ment be pleaded with mutual promiſes to perform it, though the 
Doc. placit. party has not performed his part, who brings the action, yet he, 
" ſhall maintain his action; becauſe an arbitrement is like a judg- 
ment, and the party may have his remedy upon it, But upon ac- 

cord no remedy lies. And the books are ſo numerous, that an 

accord ought to be executed, that it is now impoſſible to overthro# 

all the books. But if it had been a new point, it might be wor 

thy of conſideration, Judgment for the plaintiff, See 15 Hen. b, 

Accord 1, 3 Cro. 304, Balſton ver, Baxter, Hil. 7 Edw. 4 f. 6, 


Stile 245, 252, 1 
N © Robin" 
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is not a peculiar, then the 
— 
biſhop's, and he 
pleaſes, And if he commence in the biſho 
granted ; for if it ſhould, it — 


which he 
— ſhall be 


4- by 
451. 


confine the Gibb. 110. 


ſhop's court to determine nothing but appeals, and render it in» Ge $4 
capable of having any cauſes originally commenced there, 1 * 
| | Rep. 33ge 


Bedam ver /. Clerk ſon. 


EBT upon bond dated the fifth of April 4 Vill & Mar. 
II conditioned, that if the defendant ſhould perform the award 
of J. S. of all actions and demands, ita ag the award be made 
and ready to be delivered by three of clock pg meridiem 6 April 
(which was the next day) that then, Cc. The defendant pleads, 
that J. S. nullum fecit arbitrium de praemiſſis ante tertiam horam 
praedict. diei in conditione praedicta ſpecificat', The plaintiff re- 
plies, and ſhews that J. S. made an award after the entring into 
the bond, et ante tertiam horam praedict. diei poſt meridiem, vix. 
undecima hora, that the defendant ſhould pay to V. the plaintiff's 


ſollicitor, 28 3. and that the defendant ſhould pay to the plaintiff Ro. Abr. 249. 
upon the 14th of April 81. and that he ſhould deliver to the plain- Bro. Arbit. 


toriam, quod prius habuiſſat, quodque' adtunc alteruter eorundem fa- 
ceret alterutri eorum generales relaxtiones, &c. and then a 175 
for breach, that the defendant did not pay to the plaintiff the 8 /, 
The defendant demurs, Serjeant Birch Or the defendant argued, 
that the award is not good. For the award to pay 28 s, to W. 
who is a ſtranger, is ill, except in ſome caſes, where it appears that 
it is for the plaintiff's benefit, or to diſcharge money owing by him; 
but 11 of that appears in this caſe, and therefore as to that the 
award is ill. Quod curia concgſit. 2. Exc. The award is, that the 

4 eek Bk | defendant 


tiff quoddam - ſeriptum obligatorium, vel guandam billam obliga- *' *' 


Award to pay 
money to a 


"* ſtranger is ill, 
2 s it de ta 
iſcharge a 

debt, . 
owing by one 
of the parties. 
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award 3 the —_ — de hens 
ſeriptum obligatorium, Mc. adtunc 

general releaſes on both ſides. Ne the adtunc ſhews, that the 
releaſes ſhould not be executed, until the bond ſhould be delivered 


fendant ſhould pay to the plaintiff 8/, which is all of the award 
| that is good, and ſo it is an award of one fide, Sed non allocatur, 
Expoſition of For per curiam, the adtunc refers to the 14th of April, and not 
ſentences. to the delivery of the bond to the plaintiff ; ſo that the award is 
mutual enough, for when the defendant has paid the 8/, he may 
'Mlteruter, demand a general releaſe. 4 Exc. That alteruter is uncertain, vis. 
one of the two, But per curiam, it is as good a word as one can 
uſe. Wright ſerjeant for the plaintiff took exception, that the 
plea was ill. For the defendant pleads, that the arbitrator made 
no award ante tertiam horam praedi' diet; now there are two 
third hours, and perhaps the award was not made before the firſt 
third hour, and yet it might be made before the third hour pyf 
meridiem; and therefore the defendant ought to have aid, antt 
tertiam horam praedicti diei poſt meridiem, for want of which 
meridiem the plea is ill, And per curiam, this had been ill, if the 
Replication plaintiff had demurred for it ; but now it ſeemed to them, that the 
_ a vi- replication had made it good. But becauſe the award was mutul 


— enough, and a good breach aſſigned, judgment for the plaintiff. 


. 
2 
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Trench executor of Squire ven. Trewin, 


In caſe of ro. (my upon articles of agreement between the teſtator Squirt 
__— and the defendant, by which it was covenanted and - agreed 
arty my between them, that Squire ſhould aſſign to the defendant his in- 
have bi tereſt in a houſe, &c, and that the defendant ſhould pay to Squire 
_ 1 30 J. The plaintiff aſſigns for breach, that the defendant has not 
formed his paid the 30 J. Cc. The defendant pleads, that Squire did not u- 
part, ſign his intereſt in the houſe to the defendant. The plaintiff de- 
Keb, the murs. And adjudged for him, becauſe theſe are mutual and inde- 
; Ky 'o8, pendant covenants, and the parties may have reciprocal actions 


8 Mod. 294. and therefore the plaintiff may bring his action before the _— 
m 
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of the houſe. And the defendant has a remedy after, if the Sd v. 


ment 


Ty 437- 
Green and fifteen others again! Pope. 


P- 5- 
Intr. Hal. 7 Will. 3. C. B Not. 307, 4 
fifteen others. bring an action upon their caſe againſt ; 
Gaga wth oof my l 


to him directed. The plaintiffs. in their r 


1 Will, & Mar. f. 1. cap. 18. which exempts t diſ- II. & Mar. 
ſenters from the penalties of divers former acts, if they take the ft. 1. cap. 18. 
oaths and ſubſcribe the declaration there mentioned; and by that 
act it is enacted, that no meeting by proteſtant diſſenters for reli- 
gious worſhip ſhall. be allowed, until the place for the meeting be 

tified unto the biſhop of the dioceſe, or the archdeacon, or to 
the juſtices of peace at the general quarter- ſeſſions, and regiſtred or 
recorded there reſpectively, and a certificate thereof given, without 
fee, Cc. and the plaintiff ſhews, that they were proteſtant diſ- 
ſenters, and had taken the oaths, and ſubſcribed the declaration, 
according to the act; and that in the pariſh, of Hindley, at a town 
called D. within the dioceſe of Cheſter, the plaintiffs had appointed 
a place called The chapel for their religious worſhip, and that they 
had authority to do ſo; that Green one of the plaintiffs made a 
certificate of their appointment of this place to the biſhop of Cbeſter, 
and delivered it to Pape the defendant, being regiſter to the biſhop, 
to regiſter it as he ought; that the defendant Pope refuſed. to re- Mandamus 
giſter it; upon which the plaintiffs were driven to ſue a mandamus CR 1 
out of the King's Bench, directed to the defendant, commanding os: bop," 
him to regiſter the certificate; but that the defendant notwith- commanding 
ſtanding did not . regiſter it, but made return to the mandamus ; — an 
that Hindley was an antient populous village, diſtant one mile from of a place for 
the pariſh church, and for theſe forty years laſt paſt this place called meeting of 
The chapel had been, and yet is, a chapel of eaſe, and indowed * 
with 50 J. per annum, and had a miniſter appointed to officiate.; 1 Will. & Mar, 
and that there were ſeveral places within the pariſh already appointed * 1. cap. 18. 
for diſſenters for religious worſhip, &c. all which return the 
plaintiffs aver to be file; and for this falſe return they bring this 
action, The defendants plead, that the return to the ' mandamus 
Was true, and aver every particular of this return, &c. The 
Plaintiffs demur. And, 1. it was reſolved, that this plea was bad, 
becauſe it amounts but to the general iſſue, it being all meer matter General iſſue. 
Nef fact, and having no intermixture of law. Then Birch. ſerjeant | 
tor the defendant argued, that judgment ought to be given for him, 
I, Becauſe it is ſaid in the aj that the plaintiffs appointed 
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2 of a church. But to all theſe objections the court gave one genen 


— 
— ———— ! 
a = _ 


then 
ſtring : if no 
regiſter, the refuſal was no ground for a mandamus; if no mans. 
mus, then there can be no falſe return. 4. It is ſaid that the ce. 
tificate was made by Green alone; but the act gives no authority 
to any one in particular, to make it. But per Treby, the act be. 
ing general, any of them may well certify, 5. The; mandam in 
this caſe was not grantable, for there was here no diſturbance of: 
freehold, nor office of truſt, but a thing meerly eccleſiaſtical 
Mandamus And if a man has a ſeat in a church, and is hindred of the imjoy. 
will not lie ment, no mazdamus lies; and as to the plaintiffs this was in natur 


S 


of a ſeat in the | ; | | 
church. anſwer, that this action was brought for the falſe return to th: 


mandamus, and therefore all the reſt is but inducement. And 
therefore whether a mandamus will lie or not, is not now befor: 
the court, but it muſt be taken pro confeſſo, that a mandamus vu 
granted, and the defendant made a falſe return, The principl 
point therefore of the caſe was, whether the plaintiffs can join i 
this action, or not? And this was ſeveral times argued at the br, 
Where per- And the defendants council argued, that they could not. he. 
ſons are joint- cauſe that where perſons are jointly intituled to the action, thr 


ly intituled t Wann : "I" 
an ation, may all join in it, ſince the damages, which were the foundatin 


they may join; of it, were joint, Cro. Car. 443, 437. 7 Hen. 6. 42. 14 Un 
contra where 6. 13. 31 KH. pl. 49. 34 Hen. 6. 12. b. 30. 35 Hen, 6.19 


= —4 But where perſons are ſeverally damnified, as in treſpaſs, &c. then 


Treſpaſs, they cannot join. Therefore if A. and B. are in company, and 


| Caſe for C. ſays of them, that they are felons, they muſt ſue diſtinct ic: 


worn tions, and cannot join. Dier 19, And upon this ground is Fitz 

Nat, Br. 76. 6. Dier 351. If two are ſued in the ſpiritual cout 

for ſlander, and they procure a prohibition, and the plaintiff in tit 

ſpiritual court Wu fe afterwards, yet they cannot join in an # 

Several alder- tachment upon prohibition. Bro. Joinder in action 30. If a en- 

os dixfran- oration by act of common council disfranchiſe ſeveral alderme) 

iſed cannot R r | erl. 
join in manda- they cannot join in a mandamus, becauſe their intereſts are ſey 

Ms, Now in this caſe the damages are ſeveral, for ſome will come“ 

this meeting houſe, and others not; then they only who come 


and have not a ſeat, are damnified, and not they who 2 
| . e - ely 


Er 


: 
11 
: 


1 


IN; 
: 


E 


421] 


} 
5 


jt 


if 
ih 


mandamus, 
char 


; 


5650S 
. 
8 


if 


E 
4 
7 
7 2 


guide this caſe, Now 


procure a pro- 4. libels joint- 
ritual court; B. aud C. ly _ B. 


2 
bibition. Or. 1 . 


againſt B. and C. for defama- mation, B. and 
tion, and they ſue a prohibition, they ſhall join in attachment © my join in 


upon it; and it is no objection to fay, that the defamation was — 
ſeveral, for that might be objected in the caſe of tithes, and yet ſues ſeveral li- 
there they ſhould join. See 8 Ai. p. 30. But if A. exhibits ſe- del. 

veral libels againſt B. and C. there B. and C. cannot join in pro- 

hibition. 1 Leon. 286, Gerrard v. Sherrington, Yelv. 129. Bur- 

ges and Dixon v. Aſhton. Noy 131. - But the whole court prin- 


cipally relied upon a caſe adjudged in this court, Mich. 4 Vill. & Church-war- 


Mar. where the two church-wardens of Chelſea church, being cc ef Chel- 


elected by the pariſh by cuſtom, went to Dr Brampton the offi- 1 


cial, to be ſworn; Dr. Brampſton refuſed to adminiſter the oath to 3 Lev. 352: 
them; upon which they ſued a mandamus directed to Dr. Bram 
on, to command him to adminiſter the oaths; upon which he 
returned, that the cuſtom was, that the miniſter ſhould name one 
church-warden, and that the pariſh ſhould chuſe the other; and 
becauſe that the pariſh had elected two, he did not know, which 
of them he ought to admit ; they brought jointly caſe againſt Dr. 
Brampſton for this falſe return; and exception was taken, that the 
damages were ſeveral, .and the profits of the offices ſeveral ; but to 
this it was anſwered, that the action was not brought, to recover 
damages for the profits of the office, for the office had no profits ; 
but it was brought, .to recover the damages and charges expended 
in the ſuit of the mandamus; and for this reaſon it was adjudged, 
that they might well join; which does not differ from the prin- 
Cipal caſe, But to make a diſtinction between theſe two caſes, . it 
was objected, that the church-wardens might well join, becauſe 
ey are a corporation in judgment of law, and may ſue for goods 
of the pariſh, which are taken out of their poſſeſſion, or may 


have 


have treſpaſs, or 
12 Hen. 7. 27. 
5 was of common 


f 


i 


i 
4: 


2 
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they were not a corporation. And (per 
but alſt 
— Inn 


F 


8. 
p 


in the 

| ptory arſue the 
principal. hy chief juſtice, if the es an action 
yy 7 Pro, and has a verdict for him; other ſue 


— 


F 
5 


an action, and has judgment againſt him: the court will 
doubt, whether they ſhall grant a peremptory mandamus or 

And for. theſe reaſons all the court were of opinion, that the plain. 
2 tiffs might well join. And therefore judgment was giyen for the 
Mandanus plaintiffs. Upon which Pemberton ſetjeant moved in . R. for 3 
| peremptory mandamus; but the King's Bench denied to grant it; 
falle return becauſe the peremptory mandamus ſays, that the Return is fall, 
28 = prout conſtat nobis per recordum, which cannot be ſaid here ; for 
Sant a pe- the King's Bench cannot take judicial notice of the record ofthe 
remptory . - common pleas, - unleſs it come before them by courſe of law; 
n Selle. ot and therefore the action for the falſe return ſhould have been 
Comb. 400. brought in the King's Bench, where the falſe return is, if the party 


deſigned. ta have a peremptory mandamus. " 


8 


- 


Brown ver/. Berry. 

Defendant 1 The defendant pleads in this manner, et praedict. the 
waning % 7 defendant venit et petit judicium de narratione praedifta, be. 
original, and Cauſe he faith, that he was a priſoner in the Fleet, and brought to 
concludes in the bar by habeas corpus, and charged with the declaration, er 1. 
bar, and to the Terius pro placito dicit, that there was no original ſued againſt him, 
uriſdiction. ideo petit judicium quod narratio caſſetur, et quod curia cognſcert 
non velit, et quod querens ab actione ſua praedicta praecludatux. The 

plaintiff demurs. And the defendant joins in demurrer, and con- 

cludes his joinder in demurrer in the ſame manner as he had con- 

cluded his plea, But per curiam, though where a plea in abatement 
x Salk. 5, is pleaded in bar, final judgment ſhall be given; yet in this cafe the 
defendant having concluded in abatement, bar, and to the juriſdiction, 

it ſhall be taken as pleaded in abatement. But it is not a good ple 
in abatement, and therefore reſpondeat ulterius was awarded. 
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charged with the evidence, nor could. infli& a penalty upon the 


after- 
at Cum 
both 


Scoles worſe Lowther, 


Owther is parſon of the pariſh of Swillington, and Mr. Scoler 
L lives in Kippax the next adjoining pariſh, and occupies a large 
parcel of arable land there, and has forty acres of meadow and pa- 
{ture in Swillington, and four acres of arable land. Lowther libel- 


led in the ſpiritual court of ork againſt 


Scoles for tithes of the 


cattle depaſtured in Swillington. Scoles upon a ſuggeſtion, that 
barren cattle kept for plowing the land, and cattle for the pail for 


the uſe of the houſe, ought not by law to 


pay tithes, and that this 


cattle, for the tithes whereof Luther now libels, is ſuch, moves 
for a prohibition. And it was granted to him nf, Sc. And 


now ſerjeant Pemberton, upon affidavit, 


that Scoles carried the 


milk of his cattle to his houſe in Kippax, and uſed it there, and 
that he made uſe of the dry cattle for ploughing his land in Kzppax, 
moved that the rule might- be diſcharged. And it was reſolved by Milk is only 
the whole court, that the defendant Lowther ſhould have tithes of *<varged of 


curiam, of common right titkeimilk is pa 


£1 


tithes whilſt it 


the milk. For though Mrigbt ſerjeant objected, that if a man is ſpent in the 
have arable land without a houſe, he is intituled to be diſcharged _ 11 
of the tithes of the milk, which maintains the ſervants, who plow nn 
the land, as well as if he had had a houſe, in which the milk were 
ſpent; yet the court anſwered, 1. That the law was otherwiſe, for 
it is of the fame nature with wood which is burnt in the houſe; 
which is exempt from the payment of tithes, only ſo long as it is | 
burnt in the houſe; - So the law is in the caſe of milk, which is Tithe milk is 
only diſcharged of tithes becauſe it is uſed in the houſe. And per Papable at the 


wood. 


rſonage or 


. yable at the parſonage Or vicarage houſe 
Vicarage houſe. 2. As to the tithes for the agiſtment of the barren of SN © 
eattle, the court aid, that if in this caſe there had not been any jt „, 


Bunb. 73. 
2 arable contra. 
Bunb. 20. 
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no tithes of the 
man has wood in 
makes uſe. of thi 
pay tithes to 
been otherwiſe 
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will excuſe t 


the pariſhes ing of theſe four acres of land in Swillington 
Fe cad, from the payment of tithes? And per curiam, it will 
plow both thoſe cattle which only plow that land of the four ee 

— rw thoſe which plow any land in K:ppax. For the parſon ou 

ihe, have ſomething in lieu of the loſs of thoſe tithes, which can only 
fee, . e, be of the four acres in Swillington. Then Powell juſtice took ex- 
ception to the ſuggeſtion, where the plaintiff ſuggeſts, that ih 
barren cattle plow the land, &c. but does not ſay, per quod'the 
Uberiores deci- parſon had uberiores decimas in another place. And {by him) 4. 
mac, what? ores decimae does not fignify only, that the parſon will have bet 
ter tithes out of the arable land, than he would have had, i the 
cattle had not plowed it; but it ſignifies, that he will have ſo 
much more tithes (than otherwiſe he would have had) as wil 
fully recompenſe the loſs. of the tithes of the cattle ; or it will (a 
he expreſſed it) overweigh that loſs. But as to this ſignification of 
ubertores Treby chief juſtice doubted much. But in the principal 
caſe a prohibition was granted, quaad this cattle, which only plowed 
the land in Sw:/l;ngton. And as to the reſt, Lowtber had liberty to 
proceed below. r 


Wade ver /. Baker and Cole. 
Intr. Hil. 7 Will 3. Gi Rot. 447%. | | | 


Ar Eplevin of twelve cows diſtrained by the defendants at a place 
Godb. bo 3. called Hobarts at Peaſan Hall in Suffolk, The defendaats 
Cro. Jac. 55, make conuſance as bailiffs to Daniel Sanſen, and ſhew, that tht 
7 258. Place where, Gc. was called Hoharts, and was cuſtomary, pared 
Supplement to of the manor of Peaſon Hall, held by copy of oourt roll; that 
5 1 7 Jobs Brown the elder was ſeiſed in fee of the place where, G 
5 8 as eld at the will of the lord, according to the cuſtom of the manor}! 

74 Abr. and that being ſo ſeiſed he died, whereby the land W 


+ Ro. Abr. 499. 


h infant a guardian for theſe lands 
F. was ſeiſed of the manor in 


ſteward granted by Ge. to 
Brown and his heirs, who was then admitted, and granted the 
of the place where, &c. to Daniel Sanſon, until John Brown (ſhould. 
come to the age of fourteen years; that Daniel Sanſon entred as. 
guardian into the place where, &c. and therefore was and yet is poſ- 
ſeſſed; and the defendants as bailiffs to him took the cattle damage 
feaſant, Cc. The plaintiff pleads in bar of the conuſance, that 
Anne Brown, mother of the faid Jobn Brown, after the death of 
her huſband entred into the place where, Sc. as guardian in ſo- 
cage to her ſaid ſon John, and made a leaſe thereof at will to the 
plaintiff, who entred and put in his cattle, Sc. The defendant 
demurs And adjudged, 1. That the bar to the conuſance was ill, 
becauſe the mother could not be dian in ſocage, becauſe there 

is here a particular cuſtom for the lord to have the cuſtody, which 
cuſtom is not denied. But then it was objected by the plaintiff's 
counſel, that the conuſance was ill; for the defendants ms conu- 


1 
. 


15 Hen. 7. 2 Roll. Abr. 41. age of 14, or | 
guardian _ 99 : 


ff a guardian at common law. The ſecond exception to the conu- holds, or f. 


Own name. 
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and — diſoent to 2 Brown Fo er, dick de 
not have granted the cuſtody. 3. t w ptinci 
urged, was, that the ſeiſin of the father was but only e 
the title being made to the guardianſhip and not to the land; then 
when matter is ſhewn but as inducement to other matter, it hs 
2 Vent. 18 1. no need to be ſhewn ſo preciſely, as the git of the action ought'ts 
| be. 1 Leon, 123. 3 Cro. 132. 1 Cro. 138. Teh, 16, 56, 7%; 
3 Cro. 112. And of this opinion Powell juſtice ſeemed to be at 
the firſt ; but afterwards, mutata opinione, he and Treby chief juſtice 
Inducement Held the conuſance ill for this exception; for it is not bare inducement, 
— but the very ground of the avowants right. For if John Brut 
— was not ſeiſed, and died ſeiſed, and the land deſcended to his fon; 
ought to ſhew then the lord will have no title by the cuſtom to have the guardian- 
the beginning ſhip, and conſequently no more will Sanſon have any right. Ther- 
of the ele. fore the ſeiſin o Jvbn Brown the elder was the ground of the avoy- 
Jogos 58 we . I | an 
B. R. Mich. ants right, and might have been traverſed ; which proves that it 
CEN 0 it is not inducement, for inducement is never traverſable. But as to 
Robiaſon v. the objection that was made, that the lord has diſabled himſelf tb 
Smith. rr. take advantage of the cuſtom by having made a grant to the Hei; 
ng 6. Ret. the court anſwered, that this was but an admittance, which is gene 
aft rally pleaded in this manner. And for this reaſon judgment wa 
given for the plaintiff by Powell juſtice, and Treby chief juſtice, New 
Juſtice dbitante upon the authority of the cafe of Scavdge and Hau. 
ins, Jones 453. which caſe he ſaid ſeemed to be contrary to the 
_ reſolution of the other judges. 2 —_— 


Clench v. Note: In the argument of this caſe of Vade and Barter 'a cale 
Tumore, was cited as adjudged in this court between Clench and Cudmore, 
J Ler. 30. Intr. Paſ. 3 Will. & Mar. C. B. Rit. 304. where Cudmore lon 
12 Car. 2. of the manor of Coxball in Eſſex claimed the cuſtody of the copy- 

cap. 24.. hold lands by the cuſtom (whereof the copyholder died ſeiſed) à 
. lord of guardian, and the plaintiff claimed as guardian appointed by the 

a copyhold will of the copyholder according to 12 Car. 2. cap. 2 . until the 
Ae ſon ſhould arrive at the age of one and twenty years. And ad. 

of an infam by judged for the lord, that this cuſtomary right was not taken 1 

e vile. | : | ; 


Helyng wi Jennings in ſeaccario. © 
| rio pro pueris, Anglice a ſuit of 


* Anglice a muff. Verdict 
motion in arreſt, Ex relatione 


| Loggin ver / Comitem Orrery C. B. 


Ovenant. The plaintiff declares upon a deed, by which it 4. covenants 

was covenanted and agreed between the plaintiff and defen- — 5 ＋ of 
dant, that the plaintiff ſhould deliver to the defendant his mare, and marriage, or 
that the defendant ſhould pay to the plaintiff twenty guineas at the when J. S. 
day of the death of the counteſs of Orrery the defendant's mother, . 
or at the day of marriage of the plaintiff, which of the two ſhould pen, though 

firſt happen ; and he avers, that he deliered the mare to the defen- — — 
dant, and that he was married ſuch a day, and that the defendant 7. * 

had not paid, &c. Judgment by default, and writ of inquiry of he may when 
damages executed. And now Giraler ſerjeant moved in arreſt of r 
judgment, that the plaintiff has not averred, that the counteſs of 

Orrery was not dead, which he ought to have done, becauſe the 

guineas were to be paid at the contingency that ſhould firſt happen; 

ſo that if the counteſs of Orrery died before the plaintiff married, 

the plaintiff has ſlipped his opportunity. See Telu. 175. Rock v. 

Rock. Beſides, that if ſhe was dead before the plaintiff married, 

the plaintiff might have ſued his action, and the recovery in that 

action would not be a bar here. Sed non allocatur. For per cu- 

71am, in ſuch caſe the defendant might well plead that recovery in 

bar; and though the plaintiff was intituled to his action upon the 

firſt contingency, if he tarry till the ſecond happen, it is but in his 


own delay, and the defendant ſhall not take advantage of it. Judg- 
ment for the plaintiff. N 55 


Walker v. Brook executor. Brook. 


7 Naebitatus aſſumpſit was brought againſt the executor upon the Paſea amend- 
aſſumpfit of the teſtator. The plea roll was, that the teſtator 7 by the plea 


zo afſumpfit ; but the Poſtea N at the defendant non aſſumpfit 5 376. 
| m | | gene- 
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uſed in pleadings. 
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name is ſant#i 
the word Mariae. 


St. Mary 
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the lands being faid in the 


to 


the 


1 
| 
4 


Mariae Sal * 


7 


115 
271115 


N 


{ 


* 
7» IT I Sh. th. Atm — 


| 
| 
| 
| 
| 
| 
| 


Hilary 


Hilary Term 
8 & 9 Will. z. BR. 1696. 
Sir John Hole Chief Juſt 

Si 4 — Ret _ 


$:r John Turton >Tufbiter. 
ir Samuel Eyre Juſtices 


Memorandum, Myr. ſerjeant Wright, having been 
council for the King againſi Sir John Femwick in 


the houje of peers, was before the beginning of this 
term made King's 2 re * 


Jones verſ. Bodeenor. 
2 \ N attorney of the common pleas being arreſted in the 8. C. » Salk. 1. 


country at the ſuit of an attorney of the King's B 5 Mod. 310. 
zuve L a the King's Bench, which was ee, 
P then a declaration by the by was delivered againſt him 3: 343: 
e lame term at the ſuit of another man, to which he pleaded his 1 1 
privilege, And it was reſolved, 1. That though A. be in cuſtodia 1 
| 6 mar eſcalciae at the ſuit of B. yet when B. declares againſt catody may 
4 4. may plead his privilege, becauſe he comes here by coertion, tee, ce 
2 ad no opportunity before, to take advantage of it. See againſt him at 
ho 9 83, 4. and 26 Hen. 6, 7. Conuſunce may be demanded, 1 hefe folt be 
dlea ha * be in cuſtody of the marſhal. Pari ratione he may * _ 4 
nd in 5 privilege. 2d Reſolution, If . files bail at the ſuit of 3 other man. 
70 4 eſſame term a declaration is delivered againſt A. at the mit Conuſance de- 
1 2 hen ran againſt C. as well as againſt B. for mandable by 
> . 1 : a man in cu- 
who tops his ſuit upon the action of B. d mare- 


| . 
ould have more liberty or advantage againſt A. than B. himſelf {alli 


*2. 


Partridge vent Ball. 


8. C. Carth, 122 lands in Suffolk upon the demiſe of the corpoꝶ. 
| Demiſe by « tion of Bury. Upon not guilty pleaded, a verdict was give 
corporation in for the plaintiff. But it was moved in arreſt of judgment in . 
that it does not appear upon the record, that the was by deed, 


good, without And the pronotaries there certified, that the practice was, notwith- 
ie — deed. ſtanding the common rule, of confeſſing leaſe, entry, and ouſter, 


in ejectment for things inco as tithes, or upon demiſes of 
corporations, to lay the demiſe by deed. But it was adjudged in 
C. B. that it was aided by the verdict, And judgment was given 
there for the plaintiff. Upon which error was brought in'B.R 
and that judgment was affirmed. . And Holt chief juſtice ſaid, thi 
at this. day the caſe of 2 Cro. 613. is not law; Swadling v. Pie 
For now ejectments are grounded on fiction. | 


The caſe of the ſheriff of Eſſen. 


1 old ſheriff quitted the office without having delivered the 
gaol to his ſucceſſor, and the juſtices of peace, pretending 
title to, keep the cuſtody of it, exclude the new ſheriff. 455 
which a motion was made to the King's Bench on behalf ofthe 
new ſheriff, And the court held, that the. cuſtody. of th. gad 
could not belong to any but to the new ſheriff, Upon which! 
made a rule, that the old ſheriff ſhould deliver the cuſtody of th 
gaol to the new ſheriff, without taking any notice of the juſtices d 
peace. And becauſe that the. old ſheriff was out of poſſeſſion, tk 
court gave order that this rule ſhould be ſerved upon the gaoler, 
WES the end that he ſhould permit the old ſheriff to make delivery d 
Cal, the gaol over accordingly. And (per Rokeby juſtice) the count 
gaol is the priſon for malefactors, and the ſheriff. ought. to wy 
them there; but priſoners for debt, Cc. where eſcape lies again 
ar "al for their eſcape, may be kept in what place. the ae 
pleaſes. 185 0 08 
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cattle, g 

the defendant libe intiff, i 

Ge. and he declares alſo upon two modus's for tithes 

and that the, defendant ſued for tithes of 

dant traverſed — _ _ the cuſtom, _ 8 all was 
iven for the plaintiff. And upon motion in arreſt of judgment 

by ſerjeant Gowld, that this * was void, the — Was, 

whether a hundred may preſcribe generally in a non decimanda, as 

in this caſe, to be free from the payment of tithes: for herbage or 


giſtment of cattle. And after ſeveral arguments at the bar it was 


„ 


ure, a county or hundred might preſcribe in non decimandb, ge- hundred 


nerally; for in that caſe the county, Cc. is diſcharged without a | 4 00540 
uſtom to the contrary ; ſo that it is but to inſiſt upon the. old mand. - 


Koll. Abr. 653, 654. 1 Roll, Rep. 22. 2 Bulſtr. 185. March Ws 
5. But for things which are tithable de jure, a county or hun- 

Ired could not 'preſcribe in uon decimando, no more than a parti? 
ular perſon; for it would be abſurd. to ſay, that a hundred ſhall | 
reſcribe in non decimando, where the particular perſons, : of which 


thes of wood they alle 

de ſpiritual court was armes at this day to 'be_ otherwiſe; : r 
le court did not regard that, for Holt chief juſtice ſaid; that they That wood is 
ade ſtones, gravel, and all things, tithable,) And therefore the tithable, ſee 
(» in March 25. 1 Rell. Abr. 3, 4+ may be good law, for the ae der 
© there is of wood. But this principal caſe is of agiſtment of 151, . 


tle, which, is de jure tithable, as being 


2 
* 
** = 


conſiſts, could not. a. They reſolved, : that wood is not de Wood war not 
e tithable, becauſe it does not . renew annually. Seld. 23 19 _ 
3 G. 13, where it is ſaid, that in libels in the ſpiritual court for Stat. % Ss 
e a cuſtom. (But note, the practice of 14444 5 E. 


eſolved, 1. That in things tithable by cuſtom only, and not de In what ching 


| 


4 


ight, againſt which the cuſtom has not prevailed. See 13 Co, 12, P & Stud. 


» # 


tecompenſed by theſgrat, 2 lan. 643. 


. Ge. which otherwiſe. would. yield. tithes; and therefore the le By,. 
Kor is void. And the court did not only-arreſt the judgment, 12. 
*aulrd this entry 49 be _—_ quia. agparet curiae domini regis, 


* FM 
„ Wes 
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138 Hil, Term $ & W 3. 
z. La grardifle, on. nullus of vigerts, ids coſt, 
Fo - | 3 | | | | | 6: 
For the defendant theſe books were cited in this caſe. Bro. Ahr 
13. B. i fu. lil. a. c. 55. . 3 
1 + For 


— Hob. 297. ey 2 b 
the plaintiff, 1 Sid. 321. 1 12, Di 363. 2 . 
March 25. met rg, [36 | F "Ow 


Rex ver/. Martin Rice. 


2 4— Mandamus was directed to the archdeacon of St. Aſaph ty 
od. 325, LY {wear and admit J. S. being duly elected by the parith as 
Cant, 11. cording to the caſtor, to be church-warden. To which it mn 
117, returned, that J. S. was minus habilis, being a poor dairy-man, 

Ve oz? Je. And 3 was, whether the archdeacon — reſuſe 
9. Med. 325- the church- warden, elected by the pariſh by the cuſtom, for an 
Reynolds, "* cauſe whatſoever? And Mr. Norebey, that he could, argued that 
3 the church- warden is qugſ a ſpiritual officer, becauſe he has the 
_ 8. care of the church and all things belonging to it ; and the arch- 
Church. deacon is more than a miniſter, for the party is examined befor 
warden, 528. him in the ſpiritual court. And he likened it to the caſes, her 
* p it has been ruled, that the lord or ſteward of a leet might refule': 
cannot refaſe conſtable for good cauſe, and the juſtices of peace have done th: 
« church uur. ſame, But it was reſolved, that the archdeacon has no power in 
2 — * dy ſuch caſe, to refuſe to ſwear and admit the church-warden, Fe 
pods piggy the church-warden is an officer of the pariſh, and his miſbehavior 
| "= LN _ w_ not the ROD on «# for * has a K. 

the , but a e property, e s belonging to 

al ofa ou church, — may maintain ations for rh, and for that 8250 
may refuſe® is an office merely temporal, and the archdeacon is only a m 


— 2 ſerial officer. And therefore a peremptory mandamus was granted 


Archdeacon « And per Holt chief juſtice, in London both the church-wardend c 

miniſterial appointed by the pariſh ; but in other places the parſon chuſes on 

officer, of them and the ou another; but this is rather by cuſtom tha 
by the common law. PS; * 


Rex verſ. Keite. 


S.C. Comyn TH E defendant Nite was indicted upon two ſeveral ind 
30 1 ments, the one for the murder of Wells one of his ſerv 
66. and the other indictment was found upon the ſtatute of ſtabbi 
er 257. upon which two ſpecial verdicts were found, ui. that Nin, fy 

47. b 2 ; | | 7 


one, Sir W. Jones Rep. 340. And the word [firſt] was cautiouſly 


act [unleſs firſt ſtricken by the perſ 


the firſt ſtroke of all; for otherwiſe the word i would be ſurplu- - nay pe 


ſon the ſtat. of 
ſtabbing, per 


not the intent of the act, but that the act intends the firſt OW 


age; for then it would be no more than to ſay, [unleſs the 


killed has then a weapon drawn, or has ftricken, &c.] which was 


of all, And in this manner it is adjudged by eleven judges againſt 


inſerted, for this ſtatute was enacted in the time of King James the 
Firſt, when many animoſities aroſe between the Engliſß and the 
Scotch, who uſing daggers: were accuſtomed to ſtab many of the 
Engliſh ex improviſo, which could not have been done by a flat 
ſword the uſual weapon of the Engliſh; therefore this ſtatute was 
deſigned to ſecure defenſeleſs people from ſurpriſe, ſuppoſing that 
whoſoever ſtruct firſt, would be prepared. And if the word fu 
ſhall not be expounded in this manner, the ſtatute will be eafily 
eluded ; for if A. being armed comes to B. who has ne arms, and 
ives him a blow, B. naturally gives another to A. and then 4. 
bs B. by this conſtruction of the ſtatute A. will be out of 
danger of the act, becauſe B. had given him a blow. But cer- 
tainly it was never the intent of the act, that a caſe ſo miſchieveus 
ſhould be without remedy and puniſhment, Beſides. that, this 
preſent caſe is ſtronger than that of Jones 340. for there the party 
that was killed, ſtruck him who killed him, before he had a 
mortal weapon, ſo that when he that was killed ftruck, he could 
not be ſaid to have been in danger of his life, and to have ſtruck in 
defenſe of his life, But in this caſe the party killed was truck firſt 
with a weapon drawn, and which threatened death; and then in 


ſuch a caſe it is natural, that a man ſhould ſtruggle in defenſe of 


his life, which he then might well imagine to be in danger. 
2. The words of the ſtatute are [not having then à weapon drawn] 
now 1n this caſe Wells had tio weapon drawn, for he had 1 

t 


drawn 


ek 
ZE 


lis 


i theſe 

1 yet it "is but 
miſericordia puniens. And for theſe reaſons they prayed jud 
for the King upon the indictment upon the ſtatute of ſtabbing, 


: 
75 | 


Againſt this it was argued for the priſoner by Sir Bartholomeny 
* 4 and ſerjeant Levinz, that alk Mane taking away the 
benefit of clergy, ought to be taken ſtrictly. The words are [not 
To what the having then a weapon drawn] which [then] muſt refer only to 
_ —_— that which was mentioned before; and no affray, quarrel, &; 
lates. being mentioned before, but only ſtabbing or thruſting, it muſt Te. 
late to them; and conſequently having a weapon drawn at the 

The intent of time of the ſtab or thruſt is ſufficient. The intent of the act was 
the act. to prevent murder by ſurpriſe, which cannot be where there is a 
ſtruggle, quarrel, or blows interchanged. And this is proved by 

The form of the form of the indictments upon this occafion, which are never 
indictments that A. aſſaultod B. qui adtunc non prius percuſit, and then 4 
upon dus "ſtabbed B. but they are always that A. ſtabbed B. yoo adtiine 
To what the 92072 Prius percuſſit. Then the word [firſt] immediately follow. 
word [firſt] ing the word [then] and being coupled to it, muſt refer to 
—_— it. For the words are [not having then a weapon drawn or 
then firſt ſtruck] then the words being disjunctive by the word 

[or] the one or the other, v/z. whether the perſon killed had 

a weapon drawn, or had ſtruck the other, before he was ſtab- 

What ſhall be bed, prevents the penalty of the act. Now in this caſe both 
ſaid a weapon theſe things happened. For 1, Wells had then a weapon drawn, 
; Ui2z, the ſnead of the ſcythe, which being pointed with 'iron 
is more offenſive than a candleſtick, bottle, cudgel, Cc. which 
have been adjudged to be weapons drawn. Stile 467, Godb, 184. 
pl. 204, And it is not like a book in a ſtudy, which is not ſo 
| offenſive. 2. Wells had ſtruck the priſoner, before he was ſtabbed; 
The uncer- for he punched him with the handle or ſneath of the ſcythe. 7 But 
N the admit that the word [firſt] in the act ought to have ſuch on- 
ſtruction as the King's council would have it, yet in this caſe hn 

conſtat, but Wells gave the firſt ſtroke of all, for it is found here, 

that Keite ſtruck Wells, and that Wells punched him; but it is et 

How words ſaid in the verdict, ſuper quo, or poftea, Wells punched him; 10 
dun deer, that it may be, that Wells ſtruck him firſt of al, for the *placi 
keſpect do their of theſe words before thoſe is no argument, that the et Which 
polition, WY (7-41 - mb fo i) oY | P0200 0000 209 HOT O'S 


2 &s ſhall be conſtrued to | 
placed, eſpecially when the nature of the thin 


4 
ſtruction. As here it is found, that after that Melli ſaid to Kerte, 
that he might have the key, the priſoner then drew his ſword ; which 
muſt be intended im 


lately. And as to the paſſage. out of the 
ſcripture, it would be a very good argument for the anabaptiſts, if 
there were not other paſſages there expreſly contrary ; and then the 
conſtruction of the doubtful ſentences. muſt always be directed by 
thoſe which are expreſs. _ e e e e | 


Sir Bartholomew Shower and ſerjeant Levinz proceeded in their 5 
argument for the priſoner, that this act muſt be taken ſtrictly, as ee 
appears by Stile 467. Allen 43. For if two men draw their ſwords ſriely. 
upon one man unarmed, and the one only gives the ſtroke, the other 

is out of the act, though the indictment may recite, that either of 

them made the ſtroke. And if it cannot appear which of them 

made the ſtroke, then both of them are out of the ſtatute, Now * 
the intent of the act was to 2 murder by ſurpriſe; but in this The intent of 
caſe there was no ſurpriſe, for there was at the beginning an expoſ- I. 
tulation, and afterwards in the affray Kezte retired ; and then, it 

being in a large kitchen, Vell might have eſcaped, and could not 

be ſaid to be ſtabbed ſuddenly, and fo this caſe out of the intent of 

the act. Befides that the act provides, that it ſhall not extend to 

killing in any other manner than is there mentioned ; and there is 

a ſpecial proviſo, that it ſhall not extend, to any perſon, who in 
chaſtiſing his ſervant, contrary to his intent, ſhall commit man- 
flaughter. And in this caſe without doubt the firſt blow was de- 

ſigned to correct the ſaucy refuſal of the key, Cc. And the mortal. 

blow was not with an intent to kill, for it. was not in the body, but 

was deſigned as a correction, as well for. the preceding faults, as for 


he many punchings of the priſoner; for which they concluded, that 
us was ont of BE we: een IO WR 11 CUBE 


Halt chief juſtice, If che verdi& is imperfect, no judgment can 
de given, but a venire de novo ought to iſſue. For though it is a Special verdia 


pectal verdict, yet it cannot be amended by the notes in felony, as Fe wog 
t might in civil cauſes. And though the jury have found a killin 


(whic 


P amendable. _ 
g O 0 


- 


Curia. 


Cowper and ſerjeant Wright argued, 


Malice. 


Foſter. Dif- 
courſe the 2d 
on homicide. 


Sufficient pro- 
vocation. 


Hil Term 8&9 Wil 


murder, 


certain enou 
ſaid to Keite, that he might take the 
priſoner drew his ſword, - which is immediately after. 
opinion Turton juſtice a for the facts muſt be fu 
done, in the order that they are put and found by the verdict. 
Eyre and Rokeby juſtices held the verdict uncertain, and therefore (by 
them) a venire facias de novo ought to iflue. 'f- = 


But as to the matter in law Holt chief juſtice ſeemed: to h 
ſtrongly of opinion, that the ſtatute intends, by the firſt ſtroke 
any ſtroke before the mortal wound is given. This point came i 
queſtion at the beginning of the laſt; reign, but was not deter. 
mined. And therefore (by him) if A. ſtabs B. who before had 
given him a blow, or had aſſaulted him; A is out of the penal 
of this aft. But the other juſtices gave no opinion to this, -bu 
were ſilent. 9 7 


* 


As to the ſpecial verdict upon the indictment for murder, M. 


* 


I. That there was here a malice in Keite ; for the ſending fi 
the key, with intent to diſcharge Wells, ſhews that eite had dil 
age. and though there was new provocation, that does nd 

inder the former diſguſt from continuing. Beſides that, the mar 
ner of behaviour implies malice, for he went away to fetch bs 
ſword, and brought it with him, which ſhews that he had an ul 
deſign ; and then he expoſtulated with Wells, which ſhews. del 
beration. TO | wr 1 


2. Admit that Keite had no malice, yet to kill a man without re 
vocation, or provocation ſufficient to make it manſlaughter, will 


murder. Then here the denial of the key was not ſufficient p 


vocation, nor a ſaucy anſwer of a ſtranger, much leſs of à fe 
who is under the care and protection of his maſter, and conſequent 
he ought to be more induſtrious for his ſafety. If A. kills B. i 
diſtorting his mouth and mocking him, it is murder. Hale P.% 
45. And though Wells before the mortal wound given ſtruck A 
that is nothing, for it is but natural in defenſe of his life,  fince® 
was attacked with a naked ſwW ore. 
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retire, by which it ap 

defenſive, which were ſufficient 

tion of the refuſal of the key and un 

fight immediately upon a challenge, and the one is killed, it is but 
manſlaughter ; and yet a is but a ſmall provocation, be- 
ing only an intercourſe of words. 3 Bulfr. 17. In Mich. 
13 Jac. 1. in a caſe between the King and Newbury. A. ſaid to Rex v. New- 
B. give me your bowl, B. anſwered, I will not be gulled; and af- b=y- 

ter ſome diſpute B. killed A. with the bowl; and yet it was ad- | 
judged but manſlaughter. In the caſe of Mr. Reneer, Cimbal gave Reneer's caſe. 
no ſtroke but in ſtruggling, and yet it was adjudged but man 
laughter in Reneer. Turner's caſe was ſtill ſtronger ; for there Turner's caſe, 
Turner's footman not having cleaned his miſtreſs's clogs, Turner 

ſtruck him with the clog, of which ſtroke he died, and adjudged 
manſlaughter. In April 1666 the caſe. of Happing and Hungate Hopping and 
was thus; A. preſſed B. who was a ſtranger to Hungate, Hungate -— ; 
followed the preſs-maſter, and demanded a fight of his warrant, and 

after ſeeing it ſaid, that it was no warrant; and after ſome words 

exchanged Hungate drew his ſword firſt, and killed the preſs-maſter; 

and it was adjudged that this was but manſlaughter. Hob. 134. 

ſays, if two maſters be playing their prizes, the one kills the other, 

it is not felony ; and yet the firſt act there is not lawful. So A. Where the il- 


turns B. out of his houſe, B. comes to burn the houſe, A. ſhoots v gue, Os 
B. but manſlaughter, and yet the firſt- act was unlawful. A. ſubſequent 
knowing that many people are coming in the ſtreet from ſermon, death murder. 
caſts a ſtone over the wall, intending only to frighten them, Cc. 
3 Inſt. 57. ſays, that this is murder; but that is not law, for to 
make murder there muſt be an intent to kill. Hale P. C. 44. 
(Note, Holt chief juſtice agreed with this, and faid that the opi- 
nion of Coke, 3 Inſt. 57. was too general, and ought to be quali- 
hed with the diſtinction that my lord Hale makes, H. P. C. 44. 
where the act is done with a deſign to do miſchief to any, and where 
not.) But in this caſe the firſt blow was a lawful còrrectiot.. 
Paſſion is a natural infirmity, and what proceeds from that, can- 
not be called murder; for paſſion is a ſudden motion, and mn” 
8855 | 44 30 os e 


Hil Term 8 & 9 Will. ; 


to deliver a key by a ſervant 10 

deſign to diſcharge him, provocation; 

How a maſter and if a maſter gives correction to his ſervant, it ought to be with; 

— 4 —— inſtrument, as a cudgel, &c. and then if by accident 3 

low gives death, this would bo but manſlaughter. The fame law 

of a ſchool-maſter. But a ſword is not a proper inſtrument ſor 

correction, and the cruelty of the cut will make a malice implied. 

And therefore in this caſe, if Fells had not been killed, Hate could 

not have juſtified this fact in an action of treſpaſs; for it was immo- 

derate correction, and therefore Wells well might return the blos; 

ſo that the blows of Welli could not be called a provocation, nor the 

Words vo pro: firſt act of Keite lawful. Then the words could not amount to a 
vocation. . 9.4 | 1 

provocation, for bare words cannot make a provocation to kill of 

Grey's caſe. maim. Therefore in 1663 Grey commanded his ſervant B. to d 

fſomething; and afterwards Grey and B. doing their work at the 

anvil, Grey aſked B. if he had done the thing, B. anſwered ye; 

Grey told him, that if he did not take more care of his affairs 

hereafter he ſhould go to Br:idwell; B. anſwered, that he ſhould 

like better to work there, than to ſerve Grey; upon which Grey 

killed B. with a blow of his hammer upon his head, and it was ad- 

Hopping and judged murder. In the caſe of Hopping and Hungate it was held 

Hungate. manſlaughter by all the juſtices of the Common Pleas and barons of 

the Exchequer; becauſe though Hungate was a ſtranger to the perſon 

preſſed, yet this being done under pretext of authority, it concern- 

ed every. ſubject ; but all the judges of the King's Bench held it 

murder. And all the judges agreed, that if this was no provoca 

tion, the exchange. of blows afterwards would not make it man- 

laughter. For if A. of malice prepenſe aſſaults B. B. draws tis 

Reneer's caſe. word, A. flies to a wall and there kills B. yet it is murder. In 

Turner's caſe. Reneer's caſe Cimbal ſtruck firſt, In Turner's caſe the event Was | 
| extraordinary, for he could not intend to kill the boy with the 
clog. But if A. kills B. with an inftrument of iron, Ce. Which 

might kill in probability, without any provocation, this will de 


murder. But the other juſtices did not give their opinion. And' 

| this caſe being argued now the laſt day of the term, the court did 

e to not give their opinions to the matter in law. But Hol# chief juſtice 
ment of fab. took exceptions to the indictment upon the ſtatute of ſtabbing,” that 
bing. it was only ſaid [not having firſt ſtruck] but it is not * 5 


3 


caſe, tataliter penetrans in 
enough; but there was no profundrtatis | 
no precedents which warrant this caſe; and he faid, 
cauſed ſeveral indictments at the Old Baily to be ſearched. 3. It 

is percuſfit et dedit, where it ſhould have been percuſfit dans, for Wilton v. 
the former is not ſo certain, becauſe it might be by another ſtroke ; L. 
but the ts are both the one way and the other. He did 

not ſay abſolutely, that theſe exceptions to the indiftment of murder 

are fatal; but he faid, that if the King's council did not inſiſt to 
demand their judgment upon the verdict, he ſhould make no ſcruple 

to quaſh it. And the King's council not oppoſing it, both the in- 
dictments were quaſhed. And Halt chief juſtice gave order to the 

clerk to make an entry, that qui indictament minus ſufficien” &c. 

ideo, Sc. And Mr. Keite was bailed, to be tried at the next aſ- 

ſizes, where he was found guilty of manſlaughter, and had his 

clergy, Cc. and died of the ſmall pox 1697 in Wiltſhire, his own 


Roe verſ. Gatehouſe. 85 


A Sſumpfit, in which the plaintiff declares, that inaſmuch as the 8. C. 2 Salk. 
defendant being. indebted to the plaintiff in for goods * 

old, ſuch a day ſuper ſe aſſumpfit to pay the plaintiff the ſaid ſum ; Net oY 

cumque etiam the plaintiff had found meat, &c. for J. S. at the Luv. 233. 

ſpecial requeſt of the defendant, which amounted to ſo much, 

ſuper ſe aſſumpfit to pay the plaintiff, Sc. Verdict for the plain- 

tif, and intire damages were given. And it. was moved in arreſt 

of judgment, that every promiſe is a diſtinct declaration, and that 

in the ſecond promiſe (which for greater reaſon might be eſteemed 

2 new count, by virtue of the words cumque etiam) non conflat who 

made the promiſe, F. S. or the deſendant. Perhaps it was J. S. 

aud then it will not bind the defendant. Then damages being 

Ven ratione praemi ſſorum vitiates the whole, for the word prae- 

rum extends to both the breaches aſſigned. And this uncer- 
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2 Ann. B. R. 
3 Salk. 17. * 


.3 
thoſe that are good. 
Chamberlain ver/. Harvey. 


8. C. Carch. Reſpaſs for taking of a Negro pretii 100 I. The Jury fade 
39% gs 1 ppecial verdict; that the father of the plaintiff was poſſeſſed 
reſpala for a of this Negro, and of ſuch a manor in Barbadoes, and that there 8 
Negro does a law in that country, which makes the Negro part of the req 
norte. ,, ſtate: that the father died ſeifed, whereby the manor” deſcendes 
to the plaintiff. as ſon and heir, and that he endowed his mother 

of this Negro and of a third part of the manor; that the Mother 

married 7/atkins, who brought the Negro into England where be 

was baptized without the knowledge: of the mother; that aum 

and his wife are dead, and that the Negro continued ſeveral yea 

in England; that the defendant ſeiſed him, &c, And after 'ayr 

ment at the bar ſeveral times by Sir Bartholomew Shower ef the ont 

ſide, and Mr. Dee of the other, this term it was adjudged, tht 

this action will not lie. Treſpaſs will lie fer b ee 


Paſeh. 32 B. R. Smith v. Gaul, acjuage that it lies 
See 2 Salk. 666. 


| Derry voy. dualen nen. 


75 bronght an aftion againſt the ducheds far wages, and money s. © 1 W. 
lent; the defendant pleaded coverture, and iſfue thereupon. E 

And notwithſtanding that there was very ſtrong evidence at the trial, . 7 64 
that the dufte of 1 the defendant's! buſband was alive in dan dn 
France, the jury find for the plaintiff; becauſe the ducheſs had enemy ſuable, 
lived here in England for GO wal 45 2 ferme fole, and had con- Ir delivering 
ended ci e drive rind thin uldwac a9 the coor, HL 
alien enemy. And it was maved on behalf of the ducheſs, that 12 Geo. 2 in 
this verdict was againſt evidence and law, for a feme covert cannot gs 
be fole c for debts and contracts, without divorce and ali- P wa 
mony, although the huſtand be a foreigner. But Hu chief ju- bee 
ſtice, when the hufband is an alien enemy, and under an abſolute he Reg 
diſability to come and live here, the law perhaps will make the and equity of 
wife of ſuch a huſband chargeable as a fems fale for her debts and the cafe had 
contracts. For this caſe does not differ from the cafe of my lady porn $7ean 
Belknap and iny lady Weyland, who were allowed able to ſue and = new trial, 
to be ſued upon the abjuration or baniſhment of their huſbands, 46 500 cred this 
if they had been ſole, And afterwards A rg had * 25 9 | 
ment, as Mr. Colman told me. | | Mazzrine. 


Redwood ver Comard. 3 
int. Trin. 8 Will. 3. Rot. 643. 8 


Rror of a judgment of the palace court i in aſſump i, 8. C. x Salk. 
E and the error aſſigned was, that in the Verdict the record is, 328. ; 


2 the j Jury ident damna, where it ought to be Gidunt; as its . — 6L.N 
judgment is entred with conceſſum inſtead of conſideratum, it is error, 1 Mod. 292. 
and Afidunt, 


2 


wert 


| Rex ver/. Burdett. 
12 Mod, 111. INformation was brought againſt Burdett, farmer Newgate 
8. C. market, for extorſion; and the extorſion was eta for | that 


Hm 645. he had taken divers ſums of money of the market people for rent 
Caoſes to ſet for the uſe of the little ſtalls in the market, and divers great ſum 
aſide a verdift. for fines, And at mf prius in London, upon the general iſſue 
What ivexor- pleaded, the defendant was found guilty, And now it was moyel 
Rep. 102. a. by Sir Bartholomew Shower, Mr. Nortbey, &c. to ſet aſide the 
- KIB verdict, And two irregularities were aſſigned. . 1. That a certain 
printed paper, repreſenting the pretended ill practices and the per- 
nicious conſequences. of them, was ſent to all perſons, who pr. 
bably would be of the jury, to induce them to find the d 
Keb. 824- guilty, 2. That the jury took with them out of court an cd 
61, © of the common council, without the leave of the court or conſent 
id. 235- of the parties. And they cited the caſe of my lady Joy, wheres 
H. Tg Verdict was ſet aſide, becauſe the jury took with them a map. of 
P. C. 308. the premiſſes out of court. But as to the firſt, Holt chief juſtice. 
Lady Joys ſaid; that it was a great crime in thoſe who had done it; and he 
— 1;c.... aid, they ſent him one of them by the penny- poſt, but caſting hi 
ek. eyes upon the title, he ſaw what it was, and did not read it but 
that was not fixed upon the informers, and if the delivery of pa- 
pers by a ſtranger were ſufficient to avoid a verdict, the cafe would 
never be decided. As to the ſecond point, he ſaid, that it was 
_- e irregular to take the act of common council; but the matter of the 
with them, act being evidence on both ſides, it would not ſet aſide the verdid. 
Bro. Verd. The ſame law if the jury eat at their own coſts, this will not { 
pl. 19. - afide the verdict, but it is fineable. In my lady Joy's caſe, the mip 
which the jury took with them, was evidence only on one {idt, 

and therefore, finding a verdi&: accordingly, it was ſet: aſide. 
as to the fact which was the ground of this information; it wil 
urged now in B. R. and alſo at Guilaball, by ſerjeant Wright fe 


What wri- 
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- For to hire the ſtalls of the defendant, 4 
for the uſe of people 


gh clear to themſelves, to come and ſell their 
voluntarily hire theſe ſtal 

ty compelling them ; there it 

is no extorſion, though the defendant takes a fine and rent for the 

uſe of them, And caſe of the miller is not parallel to this caſe, 

for there when the cuſtom has aſcertained the toll, if the miller 

takes more than the cuſtom warrants, this is perfect extorſion : 

but in this caſe the law has not appointed any ſtalls for the market 

people, but only that they ſhall have the liberty of the market, 

which the defendant does not abridge, having left them room 

enough beſide the place where the ſtalls are ſet; and then if they 

will enjoy the convenience of the ſtalls, they muſt comply with 

the defendant's terms. Therefore this caſe rather reſembles the Difference be- 

caſe of new mills, where the miller is not reſtrained to any certain men cuſto 

toll; but the perſons who will have their corn ground there, muſt 11% mitts 

comply with the miller's demands; and whatſoever he takes, it is 

not extorſion, becauſe it is the voluntary agreement of the parties. 

And afterwards theſe diſputes were ſubmitted to the arbitration of 

Sir Bartholomew Shower and ſerjeant Wright, and ſo the informa- 

tions were diſcontinued, | | 


- 
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It was ſaid by Holt chief juſtice, at the trial at Guilaball, that 
if a man be indicted for taking extorſively twenty ſhillings, and 
there is but proof of one ſhilling, yet the defendant is guilty. And 
(by him) the extorſive agreement, or uſurious agreement, is not 
the offenſe, but the taking; for a pardon after the agreement, and 
before the taking, does not pardon the extorſion or uſury. 


Bennett ver/. Talbois. 


Reſpaſs quare clauſum fregit et herbam cum duabus vaccis 5. O. 1 Salk. 
conculcavit et conſumpfit et in clauſo venatus fuit, &c. exi- . igg. 307. 
lente inferiori artifice, vis. pannario, et alia enormia,' &c. and Garth. 382, 


concludes, contra forman ſtatuti. Upon not guilty pleaded, verdict — of 
| unting. 


8. C. Comb. 420, 12 Mod. 122. Holt's Rep, 634, Comyns 26. 8. C. Poſt, 1164. 


Q q 1 for 


See 2 Sid. 52 
2 Inſt. 200. 
1 Cro. 233. 


„ Go. 183, of parliament increaſes the penalty, or 


benefit of the common law, there he ought to conclude contra fi. 
mam fatuti. But if a man brings an action for ſuch an 


formam ftatuti, th 


the treſpaſs is an ee 


18 Ill; for 

common law, and not againſt any 
act 

the 


ſtatute, But to this Holt chief juſtice anſwered, that if an 
deprives the party o 


aſe, 


and for a thing that is an offenſe only at common law, and con. 
cludes contra formam ftatuti; though in grammar this goes to the 
whole, yet the court will refer it only to the offenſe that is = 
bited, &c. by the ſtatute, and it ſhall be ſurpluſage as to the ol 
fenſe at common law. And he reſembled it to the caſe of Pay: 
and Harwood, Allen 43, So if a man brings an action for an 
offenſe contra formam flatuti, where there is no ſtatute, there the 
contra formam ſlatuti, ſhall be ſurpluſage. And he cited a caſe in 


1 Vent. 103, where A. brought an action for withdrawing his wife 


contra formam ſtatuti, and becauſe there was no ſtatute, this wa 
adjudged ſurpluſage. But in this caſe the act of Will, & Mar. does 
not create a new penalty, but is a reſtitution of the common law; 


and therefore the party has no need to declare with contra fornun 


ftatuti ; and therefore it will be the better way hereafter to omit 
the contra formam ſtatuti in ſuch caſes, And if the plaintiff de- 
clares that the defendant was an inferior tradeſman, he ſhall have 
full coſts, Then here, ſince he has declared with a contra forman 
atuti, where there was no need of it, without doubt it ſhall be 
ſurpluſage. And therefore judgment was given for the plaintif, 


niſi, Cc. And in Eaſter term it was abſolutely given for the 
plaintiff, | 
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V. 2. cap. 25. 

4% ; Will & 

only to game, which cannot be extended to 

ivate warren: And of this opinion was the whole 
the inquiſition was 
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Walker ver/. Stokoe: 
Ale, brought a writ of error, which was quaſhed; and now s. c. cart. 
he brought error coram vobis refidet, reciting venire fe- 397. 4. 

cimus the record by a former writ returnable in curia notre coram .. 
nobis, And Mr. Northey moved laſt Michaelmas term, that the 8. C. Comb, 
writ of error coram vobis, Wc, being entred upon the ſame roll 35+ 
with the former writ of error (as it ſhould be, - otherwiſe the whole — 
would be, though after verdi&t, 3 Cro, 106. diſcontinued) and it error. 
is apparent upon the former writ of error, that it was returnable Piſcondnu- 
before the King and Queen; then ſince this writ recites, that the ance. 
former writ was returnable before the King only in his court, it 
ought to be quaſhed. But againſt this Mr, Cartbew argued, that ſince 
the coram nobis refidet recites, that in a record concerning ſuch a 
matter between A. and B. coram nobis jam reſidente, &c. there is 
error; this is ſufficient, and the reſt is but ſurpluſage, that will 
not abate a writ of error, which is but a commiſſion to examine 
errors, and has no need to be ſo preciſe as an original writ. Be- 
ſlides that, the coram vobis refidet mentions, that the record was 
removed before the King and Queen by a former writ of error re- 
turnable coram nobis in curia naſira, which may be true and good 
Latin, though it relates to King and Queen. Sed non allocatur. 
For, per curiam, the authority of the court is given to them by 
the coram vobis refidet, which is to examine errors in a record re- 
moved by writ of error coram nobis in curia neſtra, and there is no 
ſuch writ, or perhaps there was ſubh a one, and alſo another re- 
cord between the ſame parties removed by writ of error returnable 

fore the King and Queen. Then here the coram nobis is an- 
nexed to the return of the laſt, and therefore ill, For though the 
former writ of error was quaſhed, yet it is not as if it had never 
been, for it is there ill, though it cannot be proceeded upon, 1 
© 


Hypotheca- 
tion. 


6 Mod. 79. 
Comb. 135. 


2 Hen, 4, 
C. 11. 


lea, the ſuit may well be in the admiralty court. But becauſ 


fl 
291, diſcharge of the aide prier 
— 
quaſhed, nf, &c. 


And as to the objection, that the contract was made upon tht 


refit, otherwiſe ſhe will be loſt, and for ſecurity of this money be 


upon this diſtinction 
held to be good law, becauſe the 
collateral to the demand in the 


ſe in 31 


but 
And for theſe reaſons the 
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Benzen verſ. Jeffries. 


V Otion was made for a prohibition to the court of admiralty, 
where a ſuit was proſecuted againſt a ſhip, which the'maſter 
had hypothecated for neceſſaries, being upon the ſea in ſtreſs of 
weather, And the ſuggeſtion was, that the agreement was made, 
and the money lent, upon the land, viz. in the port of Londm, 
it being a Venetian veſſel, which came here by way of trade, and 
not ſtreſs of weather. But per Holt chief juſtice the maſter df 
the ſhip has power to hypothecate it, but he cannot fell it; and 
by the pawning, the ſhip becomes liable to condemnation. Thi 
was reſolved in ſolemn debate in the caſe of Caſtard v. Lewſir, 
2 Will. & Mar. B. R. Then there is no remedy here for the 
hypothecation, but by way of contract. Therefore ſince the King 
Bench cannot do right to the parties, it will not hinder the ad- 
miralty from doing them right. For if the King's Bench allow 
the hypothecation, and yet denies the remedy, it will be a man 
feſt contradiction. An action was brought upon the ſtatute 2 Hen. 
4. cap. 11, for ſuing in the admiralty upon a hypothecation, and 
it was held to be out of the ſtatute, in the time of my lord Hal. 


land, and the money paid there; it muſt of neceſſity be ſo, for! 
a man be in diſtreſs upon the ſea, and compelled to go into poſt 
he muſt receive the money there, or not all. And if his ſhy 
be impaired by tempeſt, ſo that he is forced to borrow money 10 


pledges his ſhip; ſince the cauſe of the pledging ariſes upon tif 


there was a precedent, where a prohibition in ſuch caſe had bee 


granted ; the court granted the prohibition, and ordered the 151 


— ˙⅛!! ² . — 
* Hil Term 8 & 9 Will. 3. : 


if to declare upon it, for the law ſeemed clear to them, as before 
is ſaid. GSH d 


for an indictment does not lie for theſe words, 
Mr. in ſhould have recourſe to his action. 
PER Holt chief juſtice, if the defendant” pleads non afſumpſit, Sek. 258; 
be cannot give in evidence the ſtatute 2 2 Statute of bs 
the aſſumpſit goes to the praeter-tenſe; but upon ni pleaded e e 
the on is good 1 becauſe the iſſue is joined per verba 2m — 


fraeſenti, and without doubt mil debet by virtue of the ſtatute ; Skin. 195, 244 
and it is no debt at this time, though it was a debt. 3 


4 ii bt 
The preſident and college of phyſicians ver/. Talbois. 


HE plaintiffs brought an action againſt the defendant tam pg, 43. 
quam, for practiſing without licenſe, Cc. And ſerjeant 680. 
Darnall took exception, that the action was miſconceived, for it Pony by 
ould have been ſued ſingly in the name of the preſident accord- the — of 
g to 2 Cro. 121, 159, 1 Cro. 256. But per curiam, the pre- phyſicians. | 
edents have been the 'one way and the other; and this ſeems to 

the better method, - for being a corporation, it is - natural for 

hem to ſue by their name of creation, © | | 


Bracy's caſe. 


[) Racy was examined before commiſſioners of bankrupts, for ha- Copy of depo- 
ving taken certain goods of A. who was a bankrupt, and Bracy fitions taken 
ade depoſitions, Afterwards the commiſſioners of bankrupts aſ- _ 
pned theſe goods to the creditors of A. who brought an action bankrupt de- 
ganſt Bracy. And now Bracy moved in B. R. that he might ied. _ 
we a copy of the depoſitions in order to defend himſelf, upon . 
gation that they were in nature of a publick memorial, and that 
7 Ignorance and ſurpriſe he had ſubſcribed many things to his 
R r prejudice. * 


- 


Tem de Will, 


Nut the motion was denied far r cariam theſe &. 
ions are not of a publick nature, but by the commil 
to defend ves ; and therefore they could not order 4 

copy of them. 


6.C. 2 Salk. POMN Arthur was outlawed for burglary, and naw he 

, error to-reverſe it. But per Holt chief juſtice, be muſt 
Bro. ei. fa. more expeditious way is, that he may ſuggeſt upan the 
pl- 194: 66g. that he has no lands, and if the attorney general confeſſes this, 
12 Mod. 668. . x 


Hill. 


154 


.. ..., Hoe wer. Nathrop. 


Eſolved per curigii, that the immediate copy of an original j 
%%. IX. good evidence where the original itſelf is evidence. "Ther, 
Copy where fore the copy of a church regiſter, the copies of town baoks, 

evidence? proceedings in courts baron, of proceedings in the eccleſiaſtical a 
4 3 9 admiralty courts, and the copy of a probate of a will which con. 
1 Stra. 446. cerns perſonal goods, is good evidence; but the copy of a probat 
1 Ro. Abr. of a teſtament, as to the real, is not evidence, becauſe the probt 


7 Ro 406. itfelf is not evidence in ſuch caſe. 


S. C. 3 Selk. 


9 1 
* ; 


Tregany ver/. Fletcher. 


8. C. Sr. L RR OR out of the great ſeſſions in Wales. Replevin, Ti 
* defendant makes conuſance, that A. B. ſeiſed of Blaclum 
Carth. 411. Fe. in fee, deviſed them to C. D. in tail, and C. D. ſuffered! 
5 arl. Cales common recovery, and made a ſubſequent deed, by which k 
Comb. 429. agreed, that the recovery of Blackacre inter alia ſhould be to ti 
9 Rep. 10. uſe of J. G. for a ſecurity of a rent-charge, and that it ſhould 
2 And. 78. lawful to him to diſtrain for arrears of rent, and then he aw! 

that the rent was arrear, and for the arrears he makes conufance i 
bailiff to J. G. The plaintiff demurs. And judgment was i 
the avowant. Upon which the plaintiff brought error. 1 
Northey took exception, that in pleading the common recove! 
Iã⁊ꝗ3Sᷓʒꝰaid, that the writ of entry in the pot iſſued out of the Erde 
B. R. win quer, and docs not ſay, out of the court of Exchequer. Sed u 
take notice allocatur. For per Holt chief juſtice, if there was no arigit 
cheguer in the recovery would be good until reverſal ; but farther the Rif 


ala ba Bench will take notice, that the Exchequer in #ales is a gu 
, 5 0 0 4 | | 


ha 


it's 
T 


N 


wards 

other ; 

new | N 

there ariſe by the recovery, may be a 

ment, that the ery was to uſes; but a ſubſequent deed 


is very ſtrong evidence. In caſe of a precedent he muſt 
confeſs and avoid, but ih caſe. of a ſubſequent deed a man may 
traverſe, the uſes. And therefore here the defendant ſhould have 
pleaded quae quidem recuperatio Habita fuit, &c. to fach and ſuch 
uſes, 2, The defendant pleads here a grant of a rent-charge out 


of the place where, Cc. inter alia, whereas he ſhould have ſhewn Fleading ef 4 
all the particular lands; for the plaintiff may come and reply, 5" ws 


that you have purchaſed part, whereby the intire rent is extin. — of Bone 
This method of pleading is ill, Adjaurnatur. ter alis, ill, 


Hilary 


ir 
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Hilary Term 
8 & 9 Will. 3. C. B. 1696. 
Sir George Treby Chief Juſtice. 


w 7 Edwar d Nevill 4 
Sir John Powell Juſtices. 
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Wilmore ver/. Clerk and Howard. 


Render of the HE plaintiff had obtained judgment in an action againſt 
* J. S. in which the defendants were bail, and after un 
: by et inventus returned upon a capias ad ſatisfactendum 
the bail? 


againſt J. S. the plaintiff Vilmore ſued a ſcire faca 
Lit. Rep. 194. againſt the defendants as bail, but before the return of the writ 
3 Cro. 738, J. S. ſurrendered himſelf in diſcharge of his bail. Upon which it 
3 Bul, 182, Was moved by ſerjeant Bonithon on behalf of the defendants, that 
Mo. 850. all proceedings upon the ſcire facias might be ſtaid. To which 
pe, K 5 "x it was objected, that this matter ought to be pleaded, and was not 
= of Prac. proper for a motion, eſpecially fince the defendants had accepted 
in C. B.23, of the plaintiffs declaration, as in this caſe they had done. $/ 
Hy 4 's ; Ln allocatur. For per curiam, the condition of the recogniſance 
Geo. 2. is, that if the defendant be condemned in the action, he ſhall pay 
_ 515. the condemnation, or render his body to priſon. The queſtion 
K 3 then will be, at what time this render ought to be. And the lav 
x Barnes 82, ſays, it ought to be, when the plaintiff in the original action has 
þ4 + ſignified, that he will ſue execution againſt the body (for he may 
131. 34% ſue execution againſt the goods and lands by elegit or fiert faciu 
if he pleaſes) which he does by ſuing of the capias ad ſatigfi 
ciendum. So that if a render be made upon the return of the ca- 
fias od ſatisfaciendum, cepi corpus, the bail may plead this in 3 
ſcite facias upon the recogniſance, or in debt upon the recog 
ſance; for tlie bail may plead all the ſame pleas in debt upon the 


* 


recogniſance, that they may plead in ſcire facias upon the recognt- 


ſance. But if nor ęſt inventus be returned upon the capias ad Jatf 
| faciendun, 


| 


NA 
pn 


it 
: 
: 


r 
return of the capias ad ſatisfaciendum, and not — Gr. 738. 
But when Popbam was made chief juſtice, he extended this favour 
ſo far, as to admit a render any time before the return of the 
ſecond ſcire facias, or upon the return ſedente curia. But this 
was diſallowed. 3 Bulſir. 182. Moor 8 50. The Spaniſb ambaſ- 
ſador v. Gifford. But the practice in the King's Bench has con- 
tinued, and is now uſed as Popham had eſtabliſhed it ; ſo that they 


Fe 


y to render 


ſedente curia, or any time before. So if ſcire fect be returned 
upon the firſt ſcire facias, then the render muſt be upon that re- 
turn, But all the admittances of theſe renders are ex gratia cu- 
riae, and not ex merito juſtitiae; for the condition of the recog- 
niſance is broken by the non-render upon the return of the capias 
ad ſatisfaciendum, And therefore theſe renders can never be 
pleaded, but the party muſt be . relieved by motion. It is ſaid, 
Litt. Rep. 194. that by the courſe of the common pleas a render 
may be made after the return of the ſcire facias, but the court 
dow doubted of that, and Cook chief pronotary ſaid, that the 
practice was always contrary. But Powell juſtice ſaid he remem- 
bred, that Mr. juſtice Tuiſden cited a caſe in the King's Bench, 
where the render was made upon the day of the return of the 
ſecond ſcire facias, but it was at a judge's chamber after the court 
was up, and that render was diſallowed. But Treby: chief juſtice 
laid, that it ſeemed to be a good render. And Cook chief prono- 
tary certified to the court, that ſuch renders had been frequently 
allowed. And a rule was made to ſtay proceedings upon the ſcire 
facias, Note; It was reſolved this term in B. R. in a caſe be- 


ſeire facias upon the recogniſance, payment by the principal be- 
fore the return of the ſecond ſeire facias againſt the bail, that 
the plea was bad, for in ſtrictneſs of law the recogniſance was 
forfeited by the ſuing out of the firſt ſcire facias againſt the bail. 


S1 | Owen 


DPD 3&9 Wil 57 


always admit a render upon the return of the ſecond ſcire facias, 2 Cr. 10g; 


tween Conyers and Man and Rawlins, where the bail pleaded in Conyers v. 


Poſt. 216. 


- 
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Owen ver/; $aunders. 


8. c. 2 Salk. SSISE ue libero tenemento-in Kent, "The plaintiff mude 
467- 486. 1 1 for the office of clerk of the peace, whereof he was 
Cond. 26. until the defendant difſeiſed him. The defentant-pleatls in perth 
Lilly's Entr. that the plaintiff was never ſeiſed of an eſtate whereof he could be 
7%  , difleiſed, and if he was, then nul tort mi dein. The 
Aſie for the tors of the afliſe find a ſpecial verdi& ; they find the ſtatute 1 Nl 
of the peace & Mar. ft, 1. cap. 21. which enacts, that the cuſtos 'rotulorum of 
in Kent. the county ſhall nominate and appoint a fit perſon to be clerk of the 
2 Mod. 95 peace guamdiu ſe bene geſſerit, who by himfelf or his ſufficient de- 
you Ms. . | 122 : | | 
12 Mod. 2 puty ſhould execute the ſaid office, which act appoints an oath to 
-e. be taken by him before he enter upon His office, that he hath not 
given &c. any thing for the ſaid office; they find that the earl of 
Winchelſea was cullos rotulorum of the county of Kent in 1689 
1 Vill. & Mar. and that he then by writing under his hand ani 
ſeal nominated and appointed the plaintiff Otoen to be clerk of the 
peace durante beneplacito ; that this was brought into the ſeffions 
of the juſtices of peace, and that upon the reading thereof a diſput 
aroſe concerning the validity of it, upon which the earl of Wn 
abelſea at the next general ſeſſions held 25 June 1690 came into 
the court, and without any reference to the writing ſaid in the 
hearing of all preſent, I do nominate and appoint the faid Phil 
Oben (412. the plaintiff) to be clerk of the peace according to the 
act of parliament; that Mr. Owen was admitted, and took the 
oath according to the act, and executed the ſaid office until S. 
tember following; that the lord Winchelſea died, and the lord 
Sidney (now earl of Romney) was made cnftos rotulorum of the 
county of Kent; and that he nominated and appointed the defet» Þ 
dant Saunders to be clerk of the peace by deed, quamdiu ſe bene 
gefſerit ; that he was qualified, and was admitted; that the defen- 
dant diſturbed” the plaintiff Owen in the execution of the ſaid office, 
Sc. This caſe was ſeveral times argued at the bar by ſerjeant 
Darnall and ſerjeant Birch, &c, for the plaintiff, and by Guuli 
and Mrigbt King's ſerjeants for the defendant ; and now this term i 
was ſolemnly argued on the bench. And Powell juſtice for the de- 
fendant faid, that he would conſider four things, 


I, The nature of this office, 
2. If an office be grantable by parol, 


3- If this grant durante beneplacito be good, And, 


$- 1155 46 
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4. If the nomination of Owen by the earl of Yinchelſea was good 
by pardl. 


1, And as to the firſt poirit he ſaid, that it had been objeRted, Clerk of the 
that this clerk of the peace was originally but a deputy to the Neef offce, 
cites rotulorum, and therefore not properly an officer. But he was Z.. ae /#5. 
of opinion, that he is, and was origi an officer, and not 
merely a deputy to the cuſlar rotulorum. ſtatute 12 Nic. 2. 
cab. 10. appoints wages for him, and there he is called the clerk 
of the juſtices of peace; and he is in nature of an attorney gene- 
ral to the king. In 2 Hen. 7. 2. he is called the clerk of the peace. 
And though it was objected, that the ſtatute of 1 Vill. & Mar. 
cnacts, that the cuſtos rotulorum ſhall appoint the clerk of the peace 
with power to make a deputy ; yet that (he ſaid) was needleſs, for 
the clerk of the peace might make a deputy by the 37 Hen. 8. 
cap. 1. and he does not derive his power from the cu/tos rotulorum, 
but from the act. So that it ſeemed very clear to him that it is an 
office. | | x 


2. As to the ſecond point he ſaid, that the 21 Hen. 7. 37. is an ofice for he 
expreſs authority, that an office cannot be granted without deed, is not gra--- 
eſpecially if it be an office for life. A ſteward of a court for life is — 
not retainable without deed, but a ſteward may be retained for years s 
by parol; but ſuch a one is net properly a ſteward, for he cannot 
take ſurrenders out of court, but he may hold a court, or take ſur- Inte 76. 
renders in court. 1 Leon, 227. Godb, 142. Dier 248. 


Objection. The King by parol nominated Ye to be clerk of the 
crown. 2 Anderſ. 118. Di 150. 

Anſwer. The queſtion there was, whether the perſon was ca- 
pable, and not whether the King could grant without deed. And 
it is probable, that the party obtained letters patent afterwards. 
But if the caſe there be looked upon as an authority, that the King 
can grant an office for life by parol, it is an extraordinary caſe; 
for that the King cannot grant an office without deed is very ma- 
nifeſt. And the admiſſion there cannot make the party an officer, 
for that is only to admit him to the exerciſe of it; ſo that it muſt 


be ſuppoſed, that he had letters patent, or otherwiſe the caſe there 
cannot be law. | 


0 iu 


3. As to the third point he ſaid, that after the ſtatute of 37 Clerkſhip of 


Hen, 8. the cuſtos rotulorum might grant the clerkſhip of the peace n grantable 


one beneplacito, but fince the new a& 1 Will. & Mar. it muſt om _ 
de for life, | | ive I : * placito of the 
| life For though there are no negative words in this 1 cuſſs rotule- 


a run. 


' PO I err 


jected? As in 10 Co. 34. it is held, that the appointment of a. 
ſter of an hoſpital during the will and pleaſure of the app 
where he ought to be appointed for life, was good; for the wal 


What things in this caſe? But to this he anſwered, that there was a differen 
are capable of 


limitation, 


What things 
are not grant- 
able without 
aas...- - * 


but ſince the ſtatute no uſe will ariſe by parol. Pop. 47. In 


and he court of King's Bench reſolved, that no pe 
ry mandamus could be awarded; for the earl of Winchelſca 
but a bare authority by the act, to appoint the clerk of 

ce quamdiu ſe bene geſſerit, and therefore not having p 
his authority, his appointment is void, and not würrante 
the act. 8 


„ a 1 71 ** 
„ 1 7 


| 2 

Objection. But he ſaid, that it might be aſked, why, if 
has been admitted according to this grant durante beneplacii 
ſhould not be in for life, and the words durante beneplaci 


[will and pleaſure] ſhall be rejected as void; and when he is. om 
nated, he is maſter by force of the letters patent. And why 


between the maſterſhip of an hoſpital and an office. The f 
in nature of an incumbency, and the maſter as ſoon as he wil 
pointed, with his brethren, hath the whole eſtate in him, and 
maintain a writ of right. 1 Vent. 151, And it is repugna 
appoint any limitation, for by the grant he hath the whole en 
Dav. 45. If the King grants, and limits no eſtate, it is void zl 
in the caſe of an incumbency ſuch a grant in the King's caſe is 
becauſe it is not capable of a limitation, nor is it grantable in rel 
ſion; but an office is capable of a limitation, and the grantee H 
more eſtate in him, than it pleaſes the grantor to limit. A 
there is a difference, . i 

4. As to the fourth point he held, that this nomination by 
was not good, for he ſaid, that it is a rule in law, that incor 
real eſtates will not. paſs. without deed. Uſes at common 
might be created by parol, becauſe the law took no notice of th 


caſes offices are grantable without deed, as where in corporatall 
the officers are elected, becauſe the election is notorious end 
I 8 | ' | (| 


7 
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where the 
nominate an 


og — 


That in this caſe the cyſuſ rotubrum had but a power, 
| ight be executed at common law by paro/; as where an 
kecutor had had lands deviſed to him to fell, he might (ell by paro!. 


might 
je grantee by to 


make a title 
executor, the will, and gi 


| can a title by 
e a& of parliament, but muſt ſhew in pleading that the cos 
hrum appointed him. But a power cannot be always ex- 
uted by patrol, for the King has no office in him, but a power to 
ant and nominate, — be by deed; and why not in the 
ſe of the cuſlos rotulorum ? | . 3 


Objection. A preſentation may be by paral. Cb. Li. 120. a. 
„ e ee 

nſwer. That is but a bare nomination, and the biſhop for 
dd cauſe may refuſe. But in the caſe of a donative it muſt be 
deed. PFitzh, N. Br. 33. 6. The ſame law in the caſe of the 
ſterſhip of an hoſpital, And the reaſon is, becauſe it carries a 
old incident to it. Now the 


2 of this office has a free- 
d, and ſo it was adjudged Paſch, or Trin. 5 Will Mar. Har- Harcourt v. 


rt v. Fox, where the caſe was thus; the earl of Clare being cuſtos Fox. 
lorum of the county of Middleſex, appointed Harcourt to be _ «Hog 
k of the peace for that county quamdiu fe bene geſſerit, and after- freehold, 
ds the earl of Clare was removed, and the earl of Bedford made Coe, in Pall. 
vs rotulorum, who nominated F; and it was adjudged in the 4 Mod. 167, 
g's Bench, that Fox was not well nominated, becauſe Harcourt 
g nominated to hold this office quamdin 1 bene geſſerit, his 
e did not determine by the removal of the cuſſos rotulorum, 
would have done before the ſtatute of 1. Will & Mar. and this 
was affirmed in the houſe of lords. In auditor Curle's caſe, 
0. 34. the words of the act were, that the King ſhould name, 
and reſolved, that it muſt be under the great ſeal of England. 
it is all one with the word grant. And though it has been 
ed, that this was, becauſe the King is tied to circumſtances 
aſon of the dignity. of his perſon. Anſw. That was not con- 
ed at all in the caſe. If A. deviſes Dale to ſuch perſon as the 
| ſhall name, here the King may nominate by parol ; fq the 
ay ptefent to a church by parol, becauſe the preſentee is in 
ſtitution and induction. * imp. 60. So the King may 
| . x 


retain 


" \ 
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by peru, Moor 233. 3 On. 444 But whey 


retain a 
there is an —_ 
the King has the ſame power in taking as in giving, 7 O. 12, 


But if there is a bare power in any one, this may ſometimes hy 
executed without deed ; as where the chief juſtice of- the 
Pleas appoints an officer, if a memorandum be made of 
ſuffice, But that is not like our principal caſe. Beſides 
inconvenience will be great, if a freehold be ſuffered to paſs' 
rol; for then a nomination at dinner, or at drinking, will be 
cient to transfer & which * * incon — 
rules of law, whi uire ter ſolemnity in ſuch 
eſtates, to the end that the 1 * be 'notorious z which 
of the law, if this be permitted, will be totally fruſtrated : Fx 
which reaſons he concluded, that judgment ought to be given fr 
the defendant, N | 


But againſt this it was argued by Treby chief juſtice, and Neri 
Juſtice, for the may" And Treby chief juſtice ſaid, that he woull 
conſider, whether the grant by deed was good, A. 


1. As to the firſt he ſaid, that he would ſubmit to the reſolutin 
of the King's Bench in the caſe of Rex v. Owen upon the mandan 
that it was not good; though it ſeemed to him, that 10 Co. 34. un 
againſt that reſolution ; for here the words during pleaſure} yil 
be void, as they were there; and the diſtinction which his brother 
Powell had made, would not aid it; for in this caſe that nominatin 
by the cuſtos rotulorum, ſince the ſtitute has enacted that it ſhall x 
guamdiu ſe bene geſſerit, is as incapable of any other limitation, a 

the maſterſhip of the hoſpital was. ps 


2, But as to the ſecond point he was of opinion, that judgned 
"I ought to be given for the r becauſe the nomination was gol 
buy parol. And he ſaid, that he would conſider, 


1 


1. What a grant is. 

2. What a nomination is, 

3. This office. And, 

4. Authorities and objections. 
Grant, what N 1. As to the firſt, he ſaid, that a grant is a gift in vertng 


which an incorporeal freehold, &c. ought to be conveyed 
rents, &c, Weſt's Symboleogr.. 1. part 2, And corporeal inhere 


L Term i & 9 Will 3, 


to 
the words be in g or | 

to B. for ſo as J. S. ſhall name, J. S. may nominate 
, Plowd. 6.6. 1 — — ä — may nomi- 
nate and appoint by parol a regi | iralty court, is 

by the 2 the court, Dier 152. pl. 9, 10, &c, — 
50. pl. 89. If a nomination by parel is good by cuſtom, a multo 
fortiori it is good in caſe of an act of parliament, Then it is here, 
as much as if the act had faid, that the nominee of the cuffos rotu- 
rum ſhould have the office during his life; ſo that after the cuftos 
rotulorum has nominated, the nominee is in by the act. 


z. The original of this office of cuftos rotulorum is not very clear; Office of cat, 
but in probability the truſt of the conſervation of the rolls was 4 
committed to one of the juſtices of the peace, and then he was cal- 
led cuſtos rotulorum ; and probably by the conſent of his brethren 
he nominated the clerk of the peace. He is called fo 13 Hen. 4. 

10. pl. 33. And in Dier 175, 6, it is ſaid, that it ſeems in rea- 
fon, that juſtices were before clerks. 12 Nic. 2. cap. 10. calls 
him clerk of the juſtices, and appoints him wages. 2 Hen. 7. 1. 
firſt makes mention of the cuſtos rotulorum ; then comes the 11 
Hen. 7. cap. 15, and appoints two juſtices of peace to controul the 
eſtreat of the _ ſheriffs, who oyght to be named by the cuſtes 


rotulorum. 


Before the 37 Hen. 8. cap. 1. the clerk of the peace was conſti- 
tuted by parol only, and that without deed, as the preamble im- 
plies by the uſe of the words [nominate and appoint.] When the 
preamble mentions the King, it makes uſe of the word [grant 
when of the cuſtos rotulorum, it makes uſe of the words [nominate 
and appoint ;] which, as before is ſhewn, is by parol. The cuf/tecs 
raulrum might nominate the clerk of the peace for a leſs time, 
than he was cuſtos rotulorum, but not for a longer time; and the 
cuſtos rotulorum himſelf was but at the will of the King. And af- 
ter this ſtatute of 37 Hen. 8, he might be nominated by parol, or at 


leaſt the one way or the other, for acts of parliament ought to be 
taken in the vulgar ſenſe, 


] The ſtatute of 1 Will. & Mar. makes uſe of the words [nomi- 
; nate and appoint, ] which ought to be expounded according to the 
expoſition 


and therefore it ought to be conſtrued as the 


8 
When 


wills inſerted the words [in writing] for otherwiſe a deviſe by g. 
rol would have paſſed lands, as they were 72 by ſome cuſtom 
before. So in this caſe the ſtatute uſes the words nominate, &. 


common law would 
conſtrue it, which is by parol. 


| Beſides, where an officer can conſtitute another officer, who 
is to continue in his office for longer time than he who conſtitutes 
him is to continue in his; this muſt be by cuſtom or act of parla- 


ment. For by the common law no man can grant the acceſſory, 


2 Inſt. 425. 


for longer time than he hath intereſt in the principal. 1 Rall 


Abr. 511. But by virtue. of a cuſtom or ſtatute he may, As the 
chief juſtice of the Common Pleas may nominate an officer, who 
ſhall be in for his life; or the lord of the manor for one day may 
grant, and the grantee by the cuſtom ſhall be in for his life, 
Therefore in this preſent caſe the clerk of the peace after nomination - 


is in by the act; and without doubt an act of parliament is not in- 


ferior to a cuſtom in efficacy. But it has been proved before, that 
freeholds and inheritances will paſs by cuſtom without deed by ga- 
rol; as where lands are deviſed. by cuſtom, there is no livery to 
paſs them, nor deed ; for though there is a will, yet it is no deed. 
So the clerks of aſſiſe are not officers by Veſim. 2. but by 
cuſtom, nor can they be in by grant, for they have a. freehold, 


while the juſtices have. but an eſtate at will, 


Objection. That in that: caſe the juſtices grant the clerkſhip of 
ale by deed, . 55 


Anſwer. A writing ſealed and delivered may be part of a cul- 
tom, and yet may not be r neceſſary. Raft Duare tmpedi!, 
Prochein avoidance 1, If 'a cuſtom than has ſo much pow", 
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As to the admiſſion, he did not believe that neceſſary, becauſe the 


no mention of it; nor is the entry record more ma- 
than as it amounts to an evidence. _ 


As to Dier 150. 2 Anderſ. 119. he faid, that 


| The words of che act in auditor Curl caſe were 
nominate and appoint, and yet the King executed it by grant. 


| Anſwer. Where the King, his heirs or ſucceflors may nominate, 
this raiſes an inheritance in them, and they may well derive an eftate 


of inheritance out of them; but that does not hold place in our caſe, 
and therefore the caſes differ, 


Objection. It is not policy to permit freeholds to paſs without 
ſolemnity, Cc. 


Anſwer. It is true, that DoFor and Student, Perkins, Littleton 
and Coke, ſeem to ſay ſo; but yet a rent may be ed for dower 
by parol, or rent for owelty of partition. Perk. fe, 62. Co. Li. 
134. 6. 169. Hob. 153. Littlet. ſect. 251, 2. | 


Objection. Non conflat to what act of parliament the earl of 
Winchelſea referred himſelf. 


Anſwer. It muſt be intended the firſt of Will. & Mar. for that 


act in effect, as to this purpoſe, repeals the act of Hen. 8. (which 
point Powell juſtice agreed.) 


And for theſe reaſons, by the opinion of theſe two judges againſt 
Powell juſtice, judgment was given for the plaintiff, 


Note, that Powell ſenior juſtice was 1 of this opinion of 
c 


the chief juſtice upon the argument of the caſe at the bar; but he 
died before this reſolution was given. | 


Afterwards error was brought upon this judgment in B. R. 
where the caſe was argued — oi And afterwards Holt 
Chief juſtice pronounced the opinion of the court, 1. That the 
cao rtulrum may appoint the clerk of the peace by parol. For 


U u | When 


4 
& 


with power to make leaſes 
livery is not neceſſary, If I 
ſell land, Sc. ſale may be made without livery. The ſame law if 
a man deviſe that his executors ſhall grant a rent, they may do it 
without deed. Co. Lit. 113. Many corporations have power to 
make a town clerk, and they create him by election; and the town 
clerks have freeholds, and may have aſſiſe, if they are diſturbed. 
(Note, that Mr. Criſpe ſaid that in London they create the town 
clerk under the common ſeal, but per Holt it is not neceſſary.) 


2. No law requires nomination to be by deed. And Dier 1 50. is 


a caſe in point, that [nominate] does not import a grant by deed 
in a cuſtom, much leſs does it import it in an act of parliament, 


But, 2. All the court was of opinion, that this was not a good 


appointment. 1. Becauſe it does not ſay, that the earl of Min- 
chelſea appointed Mr. Owen to be clerk of the pegce of the county of 
Kent, nor in truth of any other county. Objection: Theſe words 
muſt be expounded according to the circumſtances. Anſwer ; That 
will be dangerous to the plaintiff, for then notwithſtanding the 
finding of the jury theſe words muſt refer to the deed. 2. He 
nominates Owen clerk, according to the act of parliament. The 
act appoints three things to be done. 1. To appoint the officer, 
2. To limit the eſtate, 3. To ſhew how it ſhall or may be exe- 
cuted, viz, by deputy. Now here the cuffos rotulorum has not 
done any one of them, and therefore this being a bare authority 
not purſued is void. 3. It is uncertain what act the cu/tes rotu- 
lorum intended, for there are two of them, that of Hen. 8. and 
that of Will. & Mar. 4. The verdi& is contradictory, for the 


words [do nominate and appoint the ſaid Philip Owen] muſt refe 


to the deed, for no Owen is mentioned before but him. And there- 
fore for theſe reaſons all the court were of opinion, that this judg: 
ment ought to be reverſed ; and the judgment was reverſed accord- 
ingly Tin. 10 Will. 3. B. R. And afterwards upon error brougit 
in parliament in Hilary vacation 1699, this laſt judgment was fe- 
verſed, and the judgment of the common pleas affirmed for tit 
benefit of Mr. Owen, who died within three or four days after th 
judgment was given in parliament, © 


[ . 
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Kempe verſ. Crews. 
Intr. Hil. 5 Will. 3. C. B. Rot. 1684. 


Reſpaſs for his cloſe broken, called Broadcloſe in ire, 8. C. Lau. 
T and for taking and impounding three cows, &c. To 8 
beſides the taking and impounding, the defendant pleads not guilty ; nr. 
and as to that, he ſays, that he was poſſeſſed for a long term of Cro. Jac. 300. 
years of the place where, Cc. that he demiſed to Williams for part 3 her. 260. 
of the term, rendring rent; and for rent arrear he took the cattle : Vers. 2 
in the place where, Cc. as a diſtreſs, &c, The plaintiff 1 131. 
that the cattle were not lEvant and couchant ; upon which iflue is Sgr. Preced. 
taken, and verdict for the plaintiff. And Darnall ſerjeant moved 10 Nod 4. 
for a repleader, becauſe this was an immaterial iſſue. For if the Ro. Abr. 668. 
cattle were upon the land, though they came by eſcape, they may 
be diſtrained for rent, though they were not levant and couchant. 

Co. Li. 47. 5. But if this rule is laid too general, yet this diffe- 
rence will reconcile all the books; if the cattle are treſ upon 
the tenement, the leſſor may diſtrain them for rent, though they 
were not levant and couchant ; but if they enter into the land by 
the tenant's default, becauſe the fenſes were not repaired, there they 
muſt be levant and couchant, before they are liable to a diſtreſs for 
rent. 41 Edw. 3. 26. 6. 22 Edw. 4. 49. I Roll, Ab. 668. takes 
notice of theſe books and others, and ſeems to make this di- 
inction. 


Gould King's ſerjeant for the plaintiff; The iſſue is not imma- 
terial. For though Coke lays down a rule, that cattle which come 
upon the land by eſcape may be diſtrained for rent, yet the books 
there cited do not. warrant this opinion, For the difference 1s be- 
tween an ancient ſeignory and a rent de novo. All the books that 
Ce cites are of an ancient ſeignory, and there the lord may di- 
{train what he finds upon the land, though the cattle have not been 
levant and couchant. And it is reaſonable, becauſe the lord has no 
other remedy but diſtreſs, for he cannot have an aſſiſe until the 
tenant makes reſcous, Sc. Beſides, that ancient ſervices were ſmall, 
and for this reaſon the miſchief was not ſo 'great. But on the 
other hand it would be very miſchievous, if the leſſor might diſtrain 
the cattle of a ſtranger, before they were levant and couchant. For 
if a man reſerves a rent greater than the value of the land, it would 
be unreaſonable that the: cattle of a ſtranger coming in by eſcape 
ſhould be reſponſible for it. Beſides, that in this caſe the leſſor 
might have debt againſt his leſſee, but the lord could not have debt 
againſt his tenant, And this difference is warranted by. Dier 3 7. 

Ell | Os „ 


Verdi upon Tyinger, to prove, that a collateral iſſue being taken and found 


an ill colla- 
teral iſſue. 


Diſtreſs for the lord may diſtrain cattle for the ſervices, which came in by 


ſervices. 


venant, Sc. to oblige him to repair. And therefore in that caſe it 


but Trin. 21 Car. 2. Wild being preſent in court, the plaintif 
had judgment by the opinion of the whole court. | 


But admit that this had been ill upon demurrer, yet fince hen 
the defendant has taken iflue upon the replication, and verdi& i 
found for the plaintiff, the defendant has flipped his opportunity, 
and the plaintiff ſhall have his judgment. And he cited 2 Nl. 
Rep. 241, Gwyn verſ, Davenport, and 2 Cro. 44, Francis. verſ 


for the plaintiff, though the iſſue is not good, yet the plaintiff ſhall 
have his judgment, becauſe the defendant ſhould have avoided the 
ul replication by pleading. And in Mzichaelmas term laſt paſ 
Powell juſtice was of opinion, that in caſe of an ancient ſeignory 


eſcape, though they were not levant and couchant, although it be 
in default of the fenſes, which the tenant of the land ought to main- 
tain, becauſe the lord has nothing to do with the repairing of the- 
fenſes. But in caſe of rent reſerved upon a leaſe for years the leſſor 
cannot diſtrain ſuch cattle, until they be levant and couchant ; fot 
if the leſſor had had the land in his own hands, he ought to have 
repaired the fenſes ; and when he puts in a leſſee, he ought by co- 


the law would allow the leſſor to diſtrain the cattle of a ſtranger, 
which come in by eſcape, before that they be Jvant and couchant, 
it would be in effect to allow a man to take advantage of his owl 
wrong. Therefore the opinion of Coke cannot be maintained ſo 
generally, no book warranting it, unleſs 10 Hen. 7. 21. b. 
Therefore it muſt be intended, that if the cattle come in by de- 
fault of the owner of the cattle, then they may be diſtrained, before 
they be levant and couchant. 7 Hen. 7. 1. 15 Hen. 7. 17. but if 
in default of the tenant of the land, there they cannot be diſtrained 
until they have been Jevant and couchant ; that. is to ſay, for 2 
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the default in reparations 

had been for the plaintiff, would is j 

now the juſtification of the defendant is prima facie a | 
defeat which the plaintiff only ſays, that the cattle were not /evant 
and couchant ; which may be true, and 'yet the juſtification good ; 
for notwithſtanding any thing that appears in the caſe, the cattle 
were diſtrainable, though they were not /event and couchant. And 
therefore it ſeemed to him, that the iſſue was. immaterial. But he 
faid, that it might be a queſtion, whether it was not aided by the 
ſtatutes of jeofailes? for if it has but the ſemblance of an iſſue, it 
ſhall be aided ; and that might be the reaſon of the judgment in 
Colwell and Mines caſe. | IEA e 


But per Treby chief juſtice, where the cattle eſcape accidentally, 
there they are not diſtrainable, until they have been ant and 
couchant ; but if they eſcape by default of their owner, they are 
diſtrainable the firſt minute. But in this caſe it does not appear, 
by what means they came into the plaintiff's land. Therefore ſince 
the defendant has taken iſſue upon the levancy and couchancy, it 
muſt be intended after verdi& againſt him, as much as if he had 
faid that he will admit that they came in by ſuch means, whereby 
the levancy 'and couchancy ſhould be material, to intitle him to 
the diſtreſs. - But if the defendant had demutred- upon the repli- 
cation, then it muſt have been taken more ſtrongly againſt the 
plaintiff, and then it would have been ill. Or otherwiſe the de- 
tendant might have rejoined, that the cattle came in by the plain- 
tiff's default. But now after this iſſue it ſhall be taken more ſtrong 
againſt the plaintiff, And (by him) if a repleader is to be awarded, Repleader. 
the replication ſhall not be ſet aſide, but only the firſt jeofaile, * pay Arad 
which was the taking of iſſue upon it by the defendant. But (per ons bn 
Powell juſtice) the replication is part of the iſſue, and ought to be Stple v. 
{et aſide if a repleath# is granted; for when a repleatier is awarded, F Jen. 
no error ought to be left upon the record. And therefore if the 
declaration be good, and the bar, replication and rejoinder ill, if 
a repleader be awarded, all ought to be ſet aſide but the declaration. 
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ing, there no repleader ſhall be granted; but jt 
pale for him: which diſtinction is warranted by 15 
Bro. Replrader 23, 24. 24 Hen. 6. 57. Hob, 112. 
Salter, Now in this caſe the plaintiff made the - firſt 
pleading, and the verdict paſſed for him, and therefore a 
is grantable. And the reaſon, why it was denied in the caſe of 
Colwell and Milnes, might be becauſe the plaintiff perhaps prayed 
it himſelf, becauſe he did not think the damages good that wer 
given him; but here the defendant prays it. But it was adjudge 
by the whole court, that no, repleader ſhould be awarded. For i 
is not totally an immaterial iſſue; for perhaps the defendant chaſe 
the cattle upon the land liable to his diſtreſs, and then levanq 
and couchancy is material; and the court will intend, that it wi 
ſo after a verdict. And therefore judgment was given for the 
plaintiff, | 
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Bellaſis verſ. Burbriche. 


8. C. 1 Salk. ASE for reſcous. The plaintiff declares, that he the 2oth 


209. |, V4 of March 1692. demiſed a meſuage and lands lying in Hom, 
8. C. 3 Salk, Berkley, and North B. in Yorkſhire, to Robinſon, for one year, ai 
136. ſo from year to year, quamdiu ambabus partibus placuerit, render 


Pep. 280. ing 121. per annum rent, ſo long as the leſſee ſhould occupy th 
premiſſes; that Robinſon virtute dimſſionis intravit, et .furt ind 
poſſeſſionatus ; and that the plaintiff the 2oth of November 1694 
ſeiſed five quarters of barley, &c. in et ſuper praemiſſa dimiſſa u. 
mine diſtrictionis, for rent of one year and a half ending at Ii. 
chaelmas 1694. and that the plaintiff impounded this corn in u- 
dam horreo praemiſſorum, and had a deſign to ſell it according 9 
the ſtatute; but the defendant the 26th of November at Hom 
aforeſaid the corn in the barn being did reſcue and carry ami): 
Not guilty pleaded, Verdict for the plaintiff, And in Michal 
term laſt paſt right ſerjeant moved in arteſt of judgment: de 
Exceptions, 2 


k , 
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— but a leaſe at will. Sed non allocatur. For it was a good 
leaſe for two years, and after that at will. 5 Co, 35. 6. 


3. Exc. It does not appear, when the tenant entered, or how Occopation: 
long he occupied. Sed nom allocutur. For in caſe of leaſes for 
years the rent becomes due from the leaſe, and not from the entry; 
and he has no need to aver occupation, becauſe the leſſee is liable to 


pay the rent, whether he occupies or not. But in caſe of leaſes at 
will occupation muſt be. averred. | 


4. Exc. In this very leaſe the words are, rendring rent ſo long 
as the leſſee ſhall occupy ; and then modus et conventt9 vincumt le- 
gem. Sed non allocatur. For ſince it is ſaid, that the leſſee en- 
tered virtute dimiſſionis et ſuit poſſeſionatus, it ſhall be intended 


after verdict, that he occupied for ſo long time as the plaintiff has 
declared, that the rent was arrear. NF 


5. Exc. That there is not here any good venue, for the demiſe Venue. 
is laid in. three villes, Holme, Berkley, and North B. and the 
plaintiff ſays, that he took the corn in et ſuper dimiſſia praemiſſa, 
which extends to all the three, and that he impounded it in guo- 
dam horreo praemi ſſorum, which alſo extends to all the three; and 
the whole is in iflue, as well the demiſe, taking, '&c. as the reſcue, 
and therefore the venue ought to come out of all three. And this 
is warranted by 3 Cro. 620. Action v. Barbam, which is a caſe in 
point, And it is manifeſt, that the demiſe, &c. are in iſſue, for 
if there is no demiſe, then there cannot be any rent, if no rent no 
diſtreſs, if no diſtreſs no reſcous, 2. This is not aided by the ver- 
dict by 21 Far. 1. cap. 13. becauſe it lis a penal action, and penal 
actions are excepted out of that act. It is a penal action, becauſe 
treble damages are given in it by the: now ſtatute, which were not 
recoverable by the common law. And it is ſuch a penal action as 
the ſtatute of jeofails has no deſign to aid, as appears by 16 & 5 Co. 36. b. 
17 Car. 2, cap. 8. where debt for tithes/is excepted out of the pro- ] 
viſo, by which it appears, that the parliament was of ge: + mar Penal action. 

otherwiſe : 


upon a | | ols, i be — 
it be brought by a common informer. But as to the exception 
the venue, Lutwyche ſerjeant argued, that the venue was well hid 


for which he cited 3 Cro. 619. Sydenham v. Robins, caſe for ob. 


ſtructing of a way; the plaintiff declares, that he was ſeiſed in fe 
of a houſe in D. and that he and all thoſe, Cc. had a way ov: 
the defendant's cloſe in B. Sc. Not guilty pleaded ; the ven 
was from B. and objeQed, that it ought to have been from bat 
villes; but adjudged good, for _ not guilty pleaded, the cb. 
ſtruction was properly in ifſue ; but if the iſſue had been upon the 
preſcription, it had been otherwiſe. And Ney 9. Banning's eit. 
But this Hilary term the court gave their opinion, that the'venie 
was well enough. For though the demiſe, (which was of land in 


Berkley, Holme, and North B.) rent, diſtreſs, &c. were in iſſi 


at the trial, and ought to be proved; yet the principal affair i 


queſtion, for which this action was brought, was the reſcue, whit. 


was at Holme, and from thence the venue came well enough. 


And they cited Hob. 305. Hutt, 39. Clerk v. Wood. 2 Cre: 51}. 


Dalton v. Barnard, 3 Cro. 751. Leed's caſe. But Treby chit 


| Juſtice ſaid, that he had a manuſcript report of the caſe in 3 C 


619. 2 Roll. 614. and that by his report, which was much pre 
ferable to the printed books, that judgment was arreſted, But u 
the principal caſe judgment was given for the plaintiff for the e- 


. ſons aforeſaid. 

Hool ver ſ. Bell. 
S. C. Lutw. 1 | : E | AE h 
£4488 „e TJ Eplevin for horſes taken by the defendant in a place called 


ten int for life The fable in Yorkſhire, The defendant made conuſance # 
of arent» bailiff to Robert Knowles; and ſhews, that the lord Stafford i 


charge may 


dich ee for ar leiſed of the manor of Tinſley in Yorkſhire with the appurtenanct 
rents incurred in fee, whereof the place where, c. is parcel, and being ieilts 
in the life of the fixth of Merch 29 Car. 2. granted to Francis Knowles a fel. 


che telator, 


3. Ln, g. charge oft 601, per annum payable. yearly, with clauſes of die 
Ke lo bt 02. 4 1 A, 413% / _ 
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executors had no remed the common law for arrears of rent; 
this act gives them a double remedy, vis. diſtreſs or debt. But 
the executors of tenant for life had debt at common law for rent 
incurred in the life of the teſtator. And therefore Co. Lit. 162. 
ſays, that tenant for life muſt be intended tenant pur auter vie, 
ſo long as ceſtuy que vie lives, in this act. 80 Cro. Car. 471. 
Turner v. Lee, the judges laid down a rule, that where the exe- 
cutor, c. had remedy by debt at common law, this ſtatute did 
not give him diſtreſs. Therefore in the principal caſe the executor 
having remedy by debt by the common law for the arrearages in 
the time of the teſtator, who was tenant for life, he has no remedy 
by diſtreſs given by this act. Sed non allocatur, For per curiam, 
this act of 32 Hen. 8. is a remedial law, and ſhall extend to the 
executors of all tenants for life ; and the law has been taken fo al- 
ways fince the ſtatute, and has never been queſtioned, And the 
words of the ſtatute are general enough to extend to all. And 
in 3 Cro. 332. Lambert v. Auſtin this ſeerns to be admitted, and 


therefore the rule in Cro, Car, 471. ſo generally taken, cannot be 
aw, wh 1 


2. Exc. The defendant has not averred, that the place where, 
7c, was in the ſeiſin of the plaintiff, before theſe arrearages in- 
urred; nor that the plaintiff claims by, from, or under him, ho 
as tenant, and ought to have paid the rent, and by failure of 
his averment he hath put himſelf out of the benefit of the act; 
or the act gives the diſtreſs only againſt him who was tenant of 
he land, when the rent incurred, or againft thoſe who claim by, 
ö from or under him; and that ſuch averment is neceſſary, 3 Cro. 
% and Edriche, muſt be ſuppoſed to have had ſpecial averments, 
wy ough the pleadings do not appear in'the books, 

(th 
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But as to this exception, Lutwyche ſerjeant argued, that the 
ing in its nature does not require a 8 averment, becauſe it 
v0es not lie in the conuſance of the avowant, who was tenant 
OS. when 


$47. Miles v. Willoughby is expreſs, and the caſes of Andrew Og- a Jores 60. 


Hil. Term $8 & 9 Will. 3. 


To 
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id, that 


Now 


was onerat, . 
obligat. to the diſtreſs the formam flatui 
which neceſſarily implies continuance in the hands of any one, why 


claims under grantor, And this Hilary term, after 
arguments at the bar, the court gave their opinion, that the avoy- 
ant has no need to ſhew that the land was in the ſeiſin of the 
plaintiff; or that the plaintiff claims by, from, or under, hin 
who was tenant when the arrearages incurred; but it is more m. 
tural, that the plaintiff (in caſe he is not liable) ſhew how hei 
not liable. The caſe of Miles and Willoughty is an authority, thi 
a preciſe averment is not neceſſary; and as that caſe is _ 
2 Roll. Rep. 370. in Hungerford and Harriland's caſe, it is ſaid, that 
a general averment was adjudged good. Now a general avermem 
is not traverſable by the plaintiff, for that would put ſuch an iſle 
upon the avowant as he could not prove. Therefore in ſuch cal 
the plaintiff ſhould have pleaded over, and ſhewn, what eſtate be 
had had; upon which the avowant might take iſſue, But the 
better way is, that the plaintiff, if he is not liable, ſhew how he i 
not liable as aforeſaid, And there is no precedent, that the avoy- 
ant ought to make ſuch an averment. 3 Cy. 332. 8 Co, 64. 
Foſter's caſe, 2 Brownl, Ent, 238. Poole v. Berwick. Judgment 
there given for the avowant without ſuch an averment. Wind 
Entr. 1015, And if the caſe of Andrew Ognel had ſuch averment, 
as was ſuppoſed by the council at the bar, (the record of whict 
caſe cannot be found) yet it would be but one precedent aguinl 


many. And therefore judgment was given by the whole court in 
the avowant, 


7 


Grace Faux ver/, Barnes, 


Intr. Trin. 8 Will. 3, Rot. 1761. C. B. 


Dover. The tenant pleaded that the demandant's husband n 
in life. And iſſue 3 And it was tried in court ' 


witneſſes, And the court ſaid, that very ſmall evidence would l. 
ſufficient in ſuch caſe, | "0 N 4 


ape 
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Soper ver/. Dible. 


The plaintiff declares, that 
um mercatorum the jg upon 4 bill of 
bound to pay, &c. without ſhewing the cuſtom And the 7g 


at 
defendant demurred. And it was adjudged for the A 


* 


Pinkney ver. Hall, 


C ASE. The plaintiff declares, quod infra hoc regnum Angliae 8. C. « Salle, 
there is, and time whereof, &c. hath been a cuſtom, that if 125- 


two merchants are partners _ merchandizing together, and the be 47 
one of them ſubſcribes a bill for the payment of money by him and one ſubſcribes 


his partner mentioned there to another or his order, that then both ow —_— 
the partners are bound by the ſubſcription of that ſingle perſon ; ney by him- 
and that if the perſon, to whom this bill is payable, indorſes it ſelf and his 
payable to any other perſon, that then thoſe partners ought to .-" 


WT Vow. gn, 
ſuch bill upon notice, to him to whom it is made payable; then 277. 


the plaintiff ſhews, that J. S. and the defendant Hall were part- SY: 370. 
ners jointly merchandizing ; and that J. S. ſubſcribed a bill of 

1000. payable to Hutchins or his. order by himſelf and his partner, 

and that Hutchins indorſavit billam praedictam ſolubilem to the 
plaintiff, that the defendant had notice thereof, and upon demand 

did nov pay, &c, The defendant demurred, 


1. Exc. That the declaration being per conſuetudinem Angliae, Cuſtom of 
Sc. was ill, becauſe the cuſtom of England is the law of England, Elana. 


of which the judges ought to take notice without pleading. Sed 
nn allocatur. For though heretofore this has been allowed, yet of 
late time it has always been over-ruled; and in an action againſt a 
carrier it is always laid per conſuetudinem Angliae, &c. 


2. Exc. Though lex. mercatoria is part of the law of England, Le mirc; 
yet it is but a particular cuſtom among merchants ; and therefore it %. 


ought to be ſhewn in London or ſome other particular place. Sed 


non allocatur. For the cuſtom is not reſtrained to any particular 
place, And Hardr. 485. it is laid as here, 


3. Exc, It is not ſaid, that the ſaid F. S. promiſed for the de- 
fendant and himſelf upon the account of trade, and it may be, that 
It was for rent for ſome other thing, for which the partner is not 
liable, Sed non allacatur. For the plaintiff having declared ſo 


ſpecially 


* 
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Indorſe ment 


of « bilo ex- 4, zediflam ſolubilem to the plaintiff, which is nonſenſe, for it 
to be, that he indorſed the bill, that the defendant ſhould pay, Oe 
Sed nom allocatur, And judgment given for the plaintiff, 


— 


Damages in- 
creaſed by the 
court. 

5. C. 


T. Jones 183, 


1 Roll, Abr. 
573. L. pl. 4. 


Swalley v. 
Babington. 


Ele 
if the caſe had been otherwiſe, the de ſendant might 


Hil. Term 8 & 9 Will. ;. 


eſpecially fince the defendant has demurred 


— 


4. Exc. That the declaration is, that Hutchins indorſovit billan 


Cook verſ. Beal. e 


Reſpaſs, aſſault and battery. The plaintiff declares, that the 
defendant cum manu ſua ipſum Thomam Cook ſuper finiflrun 
oculum percuſſit et violavit ita quod the ſaid Thomas. Cook, viz, the 
plaintiff penitus inbabilis devenit ad ſcribendum vel legendum, being 
an officer of the exciſe, Cc. Not guilty pleaded. Verdict for 
the plaintiff. And Birch ſerjeant moved, that the court would 
increaſe the damages, upon affidavit that the plaintiff had loſt his 
eye. But the court ordered the plaintiff to appear in court in pet- 
ſon, for otherwiſe they ſaid, that they could not increaſe the da- 
mages; upon which the | vas was brought into court. And af- 
terwards the court after ſeveral motions reſolved, 


1. That if the word maybemiavit is not in the declaration, jet 
if the declaration be particular, ſo that it appears by the deſcription, 
that the wound was a maim, it is ſufficient, and the court may in- 
creaſe damages, Raft, appeal 46. 8 Hen. 4. 21. 6, 


2. Reſolved, That the court may increaſe the damages if the 
wound be apparent, though it be not a maim. And fo it ws 
done in the caſe of lord Foliot. Therefore in this caſe, becauſe 
the wound is viſible, though it be no maim (for it is not a maim be- 
cauſe the eye is not wholly out, but the plaintiff only declares, 
quod inhabilis ad legendum vel ſcribendum devenit by the wound) 
yet damages may be increaſed, And Powell juſtice ſaid, that Hil 
chief juſtice was of that opinion. So (per Powell juſtice) though 
the loſs of a noſe is not a maim, to bring an —_ for the 
loſs of it, yet the court may in ſuch caſe increaſe the damages. 


And he ſaid, that the court might increaſe the damages upon 4 
writ of inquiry, becauſe that was but a bare inqueſt of office 
Stile 345. 1 Leon. 139. Bendl. 158, Littlet. rep, 5 1. Hutt. 12 1. 53 
1 Sid. 423. 1 Mod. 24. were cited, and a caſe between Swalley and 
Babington, where in a general action of aſſault, battery, and wound: 
ing, upon view the damages were increaſed about four years ag9 


upon 


e motion of ſerjeant Lovell. 


2 3. Reſolved, 


0 f i to have any ind 
pon the poſtea, (Note, This cauſe was tried before himſelf.) The 


ages in the principal caſe were increaſed to 40/. 


Note, In the argument of this caſe Darnall ſerjeant ſaid, that Juſiification in 
ſen aſſault demeſne was adjudged a good plea in mayhem, But per en. 
uriam, a man cannot JT a maim for every aſſault, as if 4. 
ſtrike B. B. cannot juſtify the drawing his ſword and cutting off 
his hand ; but it muſt be ſuch an affault, whereby in probability the 
ife may be in danger. - Afterwards 2 Annae, in an action of maybem Cockroſt v. 
drought by Cockroft attorney againſt Smith, the defendant pleaded, — 
in aſſault demeſne, and iſſue being joined thereupon, Holt chief . zo. 
juſtice directed a verdict for the defendant, the firſt aſſault being Holt 699. 
ting the form upon which the defendant fat, whereby he fell; ** Nod. 43. 


he maim was, that the defendant bit off the plaintiff's finger. 


Zouch ver/. Thompſon. 


A CTION of deceit was brought by the plaintiff Zouch, as lord 8. C. 3 Salk. 
of an ancient demeſne manor, upon a K levied of land held 19 51; 
of him as of the ſaid manor; in which he ſhews, that the manor s, C. Salk. 
tf Odiam is ancient demeſne, and that the lands whereof the fine 210. 

as levied, were at the time of levying of the fine held of the bars 4 
Jad manor, and impleadable in the court of the lord of the ſaid l 146 of 
anor, according to the cuſtom of the ſaid. manor; that the lands in anci- 
Plaintiff at the time of the levying of the fine was, and yet is, ut demefae. 
lord of the ſaid manor ; that the conuſor and conuſee of the ſaid 

ne are both dead; and therefore he prays, that the fine may be 
nnulled, and he reſtored, Cc. Upon which a venire facias iſſued 
igainſt the heir of the conuſee and the terretenant. The terre- 
(nant ſays nothing. But the heir of the conuſee comes in, and 

onfeſſes, that the fine was as aforeſaid levied ; but he farther faith, 

ut 20 Car, 2. a leaſe was made of theſe lands (of which the fine 
% afterwards levied) to J. S. redeemable vpon payment of 1070 J. 

Z 2 8 that 
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Lies againſt 
the heir. 


Fine to the 
King. 


the life of the parties. 


that in the leaſe there was a covenant to 
leaſe came to his anceſtor by 


might ſtand 
murs. And in this term Gould King's 1 ſor 

that the conuſor and conuſee being both dead, 
ſuffered his time to elapſe; for the deceipt died with 
and therefore ſuch action cannot be brought after the 
parties. And all the precedents are of actions of deceipt brou 
Regift. 18. Raft, Entr. 


98. b. 8 H. 4. 22. 
againſt an heir; but the heir of the lord of the manor may bring 


ſuch action, becauſe it is in exhaeredationem ſuam. The ſame ly 
of the reverſioner of a demeſne manor expectant upon an eſtate fi 
life, Fitzh. N. Br. 99. If in praecipe quod reddat the tenant loſs 
by default, deceipt lies not after the death of the ſummonen, 


35 Hen. 6, 46. 6 Edw. 4. 3. 


2. If the conuſee inſerts more lands than the agreement compre. 
hends, he ſhall be committed to gaol, which cannot be after his death 
Co. Mag. Ch. 216. The King had a fine for the deceipt. And in 
8 Hen. 6. 2. per Rolfe, it is ſaid, that the lord may have ſuch 
action aſter the death of the party, which the other juſtices denied. 


But it was adjudged by the court, that deceipt will well lie i 
ſuch caſe againſt the heir of the conuſor or conuſee; for it is a ral 
deceipt, and does not reſemble the perſonal deceipt of non ſummm. 
And if the law were otherwiſe, if the parties died the next day a. 
ter the fine levied, the lord of the manor muſt be barred of hs 
right of inheritance for ever. But in the caſe of ſummoners th 
writ muſt of neceſſity fail, for default of trial, for the trial muſt bs 
by examination of the ſummoners. And per Levin ſerjeant, it à 
a real action, and therefore no capiatur nor fine ſhall be in it; to 
which the judges gave no anſwer, 


2, Serjeant Gould argued, that a fine may be avoided for 

and and good for part; as where a fine is levied of lands gil abt 
and of lands in ancient demeſne; and that as well in writ of d- 
ceipt as in writ of error. Fitzh, Deceipt 44. Jones 374. Mi 
465. March 127, Co. Entr. 277. d. reverſal as to part and gon 
as to other part. 2 Jones 181 7 Hen. 4. 44. 8 Hen, 4. 24. In 
Fines de terres 101. 17 Edw. 3. 31. So in this caſe, though ts 
fine be reverſed as to the lord, yet it may remain good as to ti 
tenant; becauſe if it ſhould be reverſed in the whole, the per) 
would loſe his mortgage, ben | e 


AS. 9. _ SR... BS... RP. 
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3. Gould ſerjeant faid, that the fine was levied 24 Car. 2. then 
the fine with non-claim will bar the deceipt. But per curiam the Fine ana von- 
law is contrary ; for a fine may eſtabliſh the right of another, but $979 qureipe. 
cannot eſtabliſh its own defects. | 


4. Gould ſerjeant for the defendant argued, that it does not ap- 
what intereſt this pretended lord of the manor. had in the ma- 
nor at the time of the levying of the fine. For it is not enough to Averment. 
ſay, that he was dominus, &c. but he ought to ſhew what eſtate he 
then had, and that it has continued until this time. Herne's pleder 
98. For no man but the lord himſelf can reverſe this fine, the 
heir of the conuſor cannot. Co. Mag. Ch. 216. Therefore the 
| lord, to intitle himſelf to this action, ought to ſhew, what eſtate 
he then had, and not aver barely (as he has done here) that he 
was dominus, c. et adbuc eſt. But per curiam, it is well enough; 
for if the lord has determined or aliened his eſtate, &c. the de- 
tendant ought to ſhew it, and abate his writ. And upon this point 
it was adjourned to be argued again. And after argument it was 


adjudged Mich. 9 Will. 3. that the fine ſhould be annulled. 


Eaſter 


Eaſter Term 
9 Will. 3. C. B. 1697. 
Sir George Treby Chief Jutice. 


Sir Edward Nevill ain 
Hir John Powell „ 


— — — — — 


Welles ver/. Needham. 


3 Keb. 221. ESOLVED by the whole court, That a foreign attach- 
” — ment may be given in evidence in indebitatus aſſumſt 
e upon non afſumpfit pleaded, though heretofore it was uſu- 
_—_ 1 al to plead it ſpecially. And per Levinz ſerjeant, tie 


pleaded. Practice has been accordingly for more than twenty years laſt paſt 
See Skin. 639. | * 


N icholſon ver/. Sedgwick. 


3 Salk. 67. ASE. The plaintiff declares, quod inter mercatores et ali 
989 negotiantes intra hoc regnum there is, and time whereof, &. 
upon a gold- hath been a cuſtom, that if any merchant or other trader make 
ſmich's note bill or note in writing, by which he aſſumes, to pay to any other 
4 _— perſon, or the bearer of the bill, ſuch a ſum of money, that then 
payable to J. ſuch perſon, who makes ſuch note, is bound by it, to pay ſuch 
§. rn bearer) ſum to ſuch perſon to whom the note is made payable, or to the 
che bearer. bearer thereof; then the plaintiff ſhews, that the defendant Seh- 
wick being a goldſmith, made a note in writing, by which he pro- 

2 Sho. 160, miſed to pay to one Maſon, or to the bearer thereof 100/. that 
161. Maſon delivered the note to the plaintiff for 1001. in value received; 
A 4 = and that for non-payment of this 100/. by the defendant to the 
Poft. 442. Plaintiff upon demand the plaintiff brought this action againſt the 
2 Freeman defendant. Non afſumpfit pleaded, and verdi& for the plaintifi 
58. Andit was moved in arreſt of judgment by ſerjeant Wright, tha 
this. action could not be brought in the name of the bearer, but 

it ought to be brought in the name of him to whom it was made 

| payable 

2 


uently 
there fore in a caſe 1 5 
ſmith, this difference was taken and agreed ; and the judgment Coggs, 
there (being the fame caſe with this principal caſe) was arreſted. *99 
But the court ſaid that the bearer might bring the action in the 
name of him to whom the note was made payable. And judg- 
ment was arreſted, ni, &c. And the ſame point was reſolved Hodges v. 
in B. R. between Hodges and Steward, Hil. 4 & 5 Will. & Mar. Steward, | 
But there it was reſolved, that the indorſement to the bearer binds Sts 
the party who immediately indorſes it to him. The principal point mea binds 
was alſo reſolved Mich. 6 Will. & Mar. B. R. between Sir Wo- the indorſor. 


our 7 - | Eſcourt v. 
mas Eſcourt and Cudwort —— 


Littlewood ver/. Smith. 


Alſe judgment was brought upon a judgment given in the court 

baron of the honour of Pomfret in Torkſhire. And ſerjeant 
Lutwyche moved for reverſal of the judgment. 1. Exception. 
That this action was an action upon the caſe for words, and u 
ſue joined the jury aſſeſſed 39s. 11d. damages, &c. and the court 
gave 31. coſts de incremento, which he ſaid was ill by 21 Ja. 1. 21 Ja. 1. . 16. 
cap. 16. which enacts, that if in caſe for words the jury give leſs which probi- 
than 40s. damages, the plaintiff ſhall have no more coſts than 22 
damages. And he ſaid that this ſtatute extends to theſe inferior in caſe for 
courts, for the words of the act are [any the courts of record at 79%, une 
Weſiminfter, or any court whatſoever) which words are fo general, des 4 0 
that they comprehend all courts. But the court inclined ſtrongly, mages, does 


that this inferior court was not within the intent of the act; for if bien 


it were, this act would totally take away their power of giving coſts 
de incremento in ſuch caſes to more than 40s. for the jury there See 1 Salk. 
can in no caſes give damages beyond 39s. 11d. (for if they did ſo, _ * 
the court would have no juriſdiction in the cauſe) and conſe- 2 8 Mod. F 
quently the court in no ſuch caſe could give coſts de incremento 371, 372+ 
above 405. which was never the intent of the act. But this act 

ought to be intended of courts, in which the jury may; if they 

| Aaa 5 pleaſe, 
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Want of the 
_ time in a de- 
claration. 


Joinder of 


iſſue. 


ö 
( 


Sale of timber 
growing upon 


land may be 
by parol. 
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T con the £64 7177 Villars ver/. Parry and Moor. 
- . / pt” 4 | 


Comb. 397. 
Amendment. 


See Gilb. Hiſt. and ſeverally for 2000/, Judgment was given againſt Clerk, who 


C. B 142. 
1 Salk. 150. 


Comyns 117. 
2 Salk. 676. 
Gilb. Eq. 
Rep. 16. 
11 Mod. 210 


| Barnes 11. ſums mentioned in the recognizance againſt the defendants. Ih 


ſeparalibus ſummis 20001, et 20001. againſt the defendants joint; 


Eaſter Term 9 Will. 3. 


pleaſe, than 40s. damages ; but in courts baron 
——— 3 boy Weigh, frjeant (who was not concerned in 
cauſe as council) coſts de increments, according as the caſe 
wk in Eng notwithſtanding 

ames 1. ; | 


2. Exc. That no time is laid in the plaint, when theſe 
were ſpoken, and therefore they might be ſpoken after the pla 
entred. But per curiam, that ſhall never be intended after a verdi 


3. The third „ 
plaintiff comes and ſays, guoad quod 
iſſue, praedictus the plaintiff ſimiliter, which is nonſenſe, and 
iſſue joined. Of which opinion was the whole court, who faid, 
that it would be of ill conſequence to approve ſuch a 
And therefore for this reaſon judgment was reverſed, 


F Reby chief juſtice reported to the other juſtices, that 5t-was 4 
queſtion before him at a trial at 7 prius at Guildhall, he- 


5 N HE defendants were bail for Clerk in a ſuit brought by the 
plaintiff's teſtator, and were bound in recognizance jointly 


brought error in B. R. and the judgment was affirmed. Upon 
which the plaintiff's teſtator ſued a ſezre facias upon the recog- 
nizance againſt the bail Parry and Moor, who pleaded that 10 A 
capias ad ſatisfaciendum iſſued againſt Clerk, The plaintiff: replied 
that there was a capias ad ſatisfaciendum ſued and returned, Ge. 
and therefore prayed judgment to have execution of the | 


defendants demurred. And judgment was given for the plaintif, 
and entred, that the plaintiff ſhould have execution de pr aedici 


whereas the ſcire facias was ſeveral. And Birch ſerjeant moved, 

that this might be amended, becauſe the ſcire facias is right, 

that ought to govern all the proceedings. But Levinz ſeen 
| * con 


- 
Ld 


; Eaſter Term 9 Will. 3. 


if a capiatur is entred inftead 
in the judgment 


be (o, 
amend - 


have been joint ; but 
has made it a ſeveral lien, and ther judgment ought to be 
ſeveral. So it is plain error in law, and not amendable. But if 544» for 
it had been John for Thomas, this had been only vitium clerici, Thomas, 
and amendable. Or if this motion had been made the ſame term — 
in which the judgment was given, it might have been amended; 

becauſe the judgment in the eye of the law is, all the term in which 

it is pronounced, in the breaſt of the court. But as the caſe is, 

all the juſtices agreed that it was not amendable. Mich. 10 Will. z. 

B. R. the writ of error was quaſhed, and afterwards a new writ 

of error was brought upon the ſaid judgment. Poft. 547. 


Errington ver. Thompſon. ' 


| YEBT upon bond in London. The defendant pleads a re- Debt upon 

/ leaſe dated at Newcaſtle upon Tine. The plaintiff demurs, bond. The 
And Giradler ſerjeant for the plaintiff argued, that this is a tranſi- —_—_ ; 

* _ _ g pleads a re 

tory action, and therefore the plaintiff might lay it where he leaſe made 
pleaſed, Then the releaſe, which the defendant pleads, is alſo N 
tranſitory; and when the defendant pleads tranſitory matter in bar, Prcem. m4 
he ought to conform to the plaintiff's declaration. Co. Li. 282. 438. þ 
1 Saund. 8 5. 6 Co. 47, Therefore Mich. 5 Will, & Mar. C. B. — * 5. 
ro, 797. Bare v. Caſe, Debt was brought upon a bond in London; Bare v. Caſe, 
the defendant pleaded, that the contract was uſurious, made in Jenk. 241. 
Surrey; the . demurred generally; and adjudged, that al- Pop * * 
though the plea in bar contained criminal matter, yet becauſe it . 
was tranſitory, it was ill pleaded, and the plaintiff for that cauſe 
had judgment, So in a caſe between Pyke and Pullen the ſame pole . 
term, in covenant upon a leaſe for life of land in London, the de- Pullen, 
fendant pleaded a releaſe at Northampton, and adjudged ill; for it =: 343: 
ought to have been pleaded at London, where the plaintiff brought 
his action. And it is no objection, to ſay that this releaſe in the 
T8. prin- 


2 


E. 


Deed Bass be made in quodam i it Mingtin 
deauæ in Middleſex ; but if it be pleaded in bar of an action, it ought 

_ 0 conformable to the plaintiff's action, becauſe the 

es in r | 

— hartibus tranſmarinis, one cannot declare upon it here. But 77h 
chief juſtice ſaid, that the old opinion in the old books was, tha 

if a bond bears date at A. in reguo Galliae, it is not triable in 

England; but the new and better opinion is, that in ſuch caſe i 

may be laid in pleading to be made where the action is brouglt 

But where a deed is dated at one place in England, it cannot be 

pleaded to be at another. Therefore the court adviſed the plaintif 

to waive his demurrer, and take iſſue upon the plea; to which l 
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was conſented, 


Shaw ver/. Simpſon. 
Railifrof a IN caſe againſt a bailiff for the falſe return of nulla bong upon: 


liverty con" 1 fieri facias, the queſtion was upon the evidence at the tru, 
n_ 42 whether the bailiff of a liberty hall*be concluded in point of ev 
turn. dence by the return of the ſheriff? And per curiam, he is cus 
cdluded. And if the ſheriff makes any other return than thit 
which the bailiff makes to him, he may have his action 1 

the ſheriff, And it was ſaid, that Holt chief juſtice was 
opinion. See 36 Hen, 6. 40. OM 


Eaſter Term 9 Will. 3. 


Baker ver/. Wall. 
Intr. Trin. 8 Will. 3. C. B. Rot. 1484. 


lands in queſtion in fee, had iſſue two ſons Daniel and Jahn, 
his will in writing in this manner: em, I deviſe to 

Daniel my eldeſt ſon all that my farm called Dumſey to him 

« and his heirs males for ever, if a female, my next heir ſhall 

« allow and pay to her 200/. in or 12 J. a year out of the 

« rents and profits of Dumſey, and ſhall have all the reſt to him- 

« ſelf, I mean my next heir, to him and his heirs males for ever: 

the jury find farther, that the deviſor died, that Daniel the ſon 

entred, and died leaving iſſue but one daughter, the leſſor of the 

plaintiff; that the younger ſon John entred into the land in 

queſtion ; that Jane Wall entred upon him, and leaſed to the 

plaintiff, who entred ; that John Wall re-enttred, and ejected him, 

upon which the plaintiff brought this ejectment; et /, Sc. And 

it was argued at ſeveral days by ſerjeant Levinz and ſerjeant Wright 

for the plaintiff, that the jury have found the leſſor the heir at Heir ſhall not 

law of the deviſor ; then there muſt be either expreſs words, or be diſinberited 

the manifeſt intent of the party, conſiſtent with the rules of law, - pos 

apparent, to diſinherit her; for it is a rule, that an heir ſhall never 

be diſinherited by implication. As to the firſt, there are no ex- 

preſs words here, at leaſt not ſufficient; for as to the words [if a 

female then my next heir, &c.] now 1. Next heir by itſelf with- 

out addition of male or female is not a good name of purchaſe. 

But 2. admitting that it might be a good name of 1 yet 

here the defendant is not next heir; for the plaintiff's leſſor is next 

heir to the deviſor: And one cannot make a man a purchaſer by 

the name heir, unleſs he be actually heir, as Hobart ſays in Counden 

and Clerk's caſe. And though it may be objected, that the defen- 

dant was deſigned by the deviſor, to be ſpecial heir; and that Hale 

chief juſtice was of opinion, that one may make a ſpecial heir a 

purchaſer by the name of heir; yet that is but a new opinion, and 

not warranted by law. And as to the caſe that he cites, 1 Ventr. 

381. where a man taking notice, that his brother (who was dead) 

bad a ſon, and that he himſelf had three daughters, who were his 

heirs, he gave to them 2000 “. and to his. brother's ſon he gave 

his land, by the name of his heir male, provided that if his 

daughters diſturbed his heir, that then the deviſe to them of the 

20001, ſhould be void; and it was reſolved, that the deviſor ta- 

n | king 
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= others were his heirs, the limitation to the fon 
his by the name of heir male was by a good name of 
: as to that caſe they — 


faid, that the deviſor ex 
tice, that his three daughters were his heirs, and 
altogether his deſign to exclude them. But in this caſe the 
did not take ſuch notice of the leſſor of the plaintiff, nor 

he, becauſe ſhe was not then in being, But in the caſe in N 
the daughters were in eſſe at the time of the deviſe, Beſides, they 
argued that no intent appeared here to exclude the daughters, be. 
cauſe the words (ſaid they) are ſenſeleſs, and ſuch as out of then 
no manifeſt ſignification can be collected. And for this reaſon the 
clauſe ſhall be void, and the leſſor of the plaintiff ſhall take as heir 


by deſcent. 


Deviſeto 1. But it was adjudged per curiam, upon great conſideration, that 

and bis heirs the defendant ought to have judgment. For 1. they faid, that i 

ever, is an was very manifeſt, that the deviſe to Daniel the ſon was an eſtate. 

ellate. tail in tail male. For though in a deed it had been fee, yet in a will, to 

25 gratify the intent of the deviſor, the law will ſupply the words [of 

his body.] 2. It is apparent, that the deviſor had a deſign, that 

if Daniel had a daughter, ſhe ſhould not have the lands. For the 

words [if a female then my next heir, &c.) muſt be intended a 

if he had ſaid; but if my ſon Daniel ſhall have only iſſue a fe- 

male, then that y_ who would be my next heir, if ſuch iſle. 

female of Daniel was out of the way, ſhall have the land, And 

farther to make his intent more manifeſt, he gives a*rent to ſuch 

female out of the lands, which demonſtrates, that he had no de- 

ſign, that ſhe ſhould have the land; for ſhe could not have both 

the land and a rent iſſuing out of the land. Then the rule of ly 

is, that where the intent of the deviſor is apparent, if it does nt 

contradict the rules of law, it ought to be purſued, Then t 

ought to be conſidered here, how far the intent of the deviſe 

Next heir is Will conſiſt with the rules of law. If the deviſor had faid 10 

not a good more than, my next heir ſhall then have the land, that had nd 

—_ of pur: been a good name of pas becauſe it does not import ith 

adding male male or female ſpecially, but ſignifies the heir general. But if Iv 

or female. had ſaid, next heir male, that had been a ſpecial heir, and good 

1 Coke, Archer's caſe. Then here, when the deviſor ſays, I mei 

my next heir to him, &c, by the words [to him] which are dd 
the maſculine gender, it is apparent, that he intended male; 

theſe words [to him] are tantamount to the word. male; ſo thi 

it is the ſame thing, as if he had ſaid, I mean my next heir mat, 

which as before is ſaid, is a good name of purchaſe as ſpecial hel. 
Then it is clear, that the deviſor intended, that ſuch heir 

ſhould be a purchaſer, becauſe he goes on, and limits it, and w 


his heirs males for ever; ſo that it is like 1 C. 66.6. Are 


by i i de a ſpecial 
1 Ventr. 38 1. the caſe put by Hale chief juſtice. 
the deviſor, after having excluded all females who ſhould be his 
right heirs, gives it to his then next heir male, &c. which is a 
good ſpecial heir. And Treby chief juſtice ſaid, that the inſertion 
of one word, viz. if, in the firſt clauſe of the will, would put it 
beyond diſpute. As if it ſhould be read, I give to my eldeſt fon 
Daniel and his heirs , male for ever, i female, then, Cc. This 
will make it a very clear caſe, and make his intention very clear 
alſo, which is a thing very conſiderable in the caſe of wills. And 
therefore in a caſe lately referred by the lord chancellor to Holt Hodgkinfon” 
chief juſtice and himſelf, between Hodgkinſon and Star, A. ſeiſed v Stat in run 
of lands in fee had iſſue two ſons B. and C. and made his will, % . 


and deviſed ſeveral lands to B. and that B. ſhould renounce all his 2 _ 


right in Blackacre (of which the deviſor was then ſeiſed) to C. his right .o B. 
and it was objected, that this was no deviſe of the land to C. | 
2, That if B. ſhould releaſe his right, this was intended to be only 
an eſtate for life; but becauſe the words were [all his right] it 
was apparent, that A. intended, that C. ſhould have fee ; and ac- 


cordingly they certified their opinions to the lord chancellor. He 


alſo cited another caſe lately adjudged in C. B. where J. S. having & av Sethe 
a remainder in fee deviſed all his remainder to J. N. and adjudg- all his re- 
ed, that a fee was deviſed. Therefore in the principal caſe the in- mainder to 
tent of the deviſor being apparent, and not contrary to the rules 4 FO 
of law, it ought to be fulfilled. And therefore, per totam curiam, 

Judgment was given for the defendant. | 


Shapcott der/. Mugford, 
Intr. Trin. 8 Will. 3. C. B. Rot. 091, Cook. 


A ASE, The plaintiff declares, that he was poſſeſſed of divers Caſe againſt « 
cloſes in B. which he ſowed with corn, and when it was parſon, for not 


ride ES 6 carrying away 
pe, he reaped it, and made it into ſheaves, and duly ſevered ©" N 


the tithes thereof from the other nine parts; that the defendant vered from 


was Proprietor of the tithes; that the plaintiff required the defen- the nine parts, 


ant to take away the tithes off his land, but that the defendant * 


id not take them away in convenient time, but ſuffered them to anl. 
ä | continue 


injury which this corn 
tithes o duly ſevered, ow 
ſon; then if upon notice he does not k 
be diſtrained 1— feaſant, or treſpaſs will . hn 
As where an executor does not remove the goods of the teſtator in 
convenient time after his death, the owner of the houſe, when 
they are, may have treſpaſs againſt him. 2 Co. 204. Stodin 
v. Harvey, Then when the law has preſcribed a remedy, the 
| muſt be content with it, and ſhall not have any other. And 
Thornton v. therefore in this court in a caſe between Thornton and Auſten, int, 
— Hil. 4 & 5 Will. & Mar. C. B. Rot. 1051. the plaintiff brought 


caſe againſt the defendant, and declared, that he was poſſeſſed of : 


Caſe lies not Cloſe, and the defendant dug pits in it, &c, per quod, &c. and 
for digging after verdict for the plaintiff it was adjudged, that the action vil 
el“. not lie; becauſe the cauſe of action was properly treſpaſs, for which 
the party might have an action of treſpaſs, but could not tur i 
into an action upon the caſe, But the court anſwered, that doubt 
leſs in the principal caſe the action would lie, and fo they faid it 
Palm, 34r, had often been adjudged. See 1 Roll. Ab. 109. pl. 36, 37, And 


381, though it ſhould be admitted, that the plaintiff might have hl 


AI treſpaſs againſt the defendant for not taking away the corn in cu. 


venient time, yet this was no argument, becauſe in many caſes the 

law allows a double remedy. But they held, as this caſe was, the 

"Treſpaſs vi et 8 could not have treſpaſs, but only caſe, For he could nd 
armi lies not have treſpaſs quare vi ef armis he did not take away his cor, 
for a non fea” Which is but a non feaſance, But they agreed, that the caſe d 
8 Thornton v. Auſten was good law, for the plaintiff turned tha, 
which was properly treſpaſs, into an action upon the caſe, onl 

with deſign to evade the ſtatute of 22 & 23 Car. 2. and to g 

full coſts, though the damages were under 40. And that judg 

ment of the caſe of Tbernten and Auſten the judges of the King 


Bench approved, Note for this ſame reaſon this term between 


Hitt v. Clerk, Hills and Clerk the plaintiff brought caſe againſt the defendant 


quare amputavit et ſpoliavit his corn, by which he loſt it; alt 


verdict for the plaintiff upon the general iſſue pleaded judgm 
was arreſted, ] 2 


| Thet 


t 


not depaſture his 
without danger ; for if 
ntiff might put in bis cattle 1 3 
intiff might put in bis cattle ; eat the corn, yet 
- would 2 abſque injuria, Then to ſu 


the plaintiff to 
bring an action upon a ſuppoſal that he could not put in his cattle 


when he might; is to ſuffer him to maintain an action for his own 
A 


negligence, which the law will not it. inſt this Birch 

ſerjeant for the plaintiff anſwered, that the plaintiff could not have 

put in his cattle z no more than if leſſee for years at the end of his 

term leave corn upon the land, the leſſor might put in his cattle to 

eat it, which he cannot juſtify, For where a right is once veſted 

in a party, he who deſtroys it ſhall be a treſpaflor. And he cited 

Mich, 22 Car. 2. B. R. Rot. 249. Lutſcomb verſ. Porter, the Latſcomb v. 
caſe in terminis with the preſent caſe; and after verdict, judgment "ter. 

there was given for the plaintiff, And it was adjudged per curiam —— in 
in this principal caſe, that the plaintiff could not put in his cattle, bis cactle, and 
and cat the corn; for if that ſhould be allowed it would ſubvert _ * 
the foundation of this action for the other part, which hath often — — 
been adjudged maintainable. Beſides that it is unreaſonable, that notcarry them 
the plaintiff himſelf ſhould be judge, what is convenient time, unt ta. 
And to permit him, if the corn is not removed at the day, to Comym 22. 
put in his cattle, and eat all the corn, would be a much greater 
loſs to the parſon, than that which the plaintiff hath ſuſtained by 
the continuance of the .corn upon the land. But it is much more 
reaſonable to permit the plaintiff to bring an action againſt the 
parſon, and ſo the court to be judge of the reaſonableneſs of the 
time, and that the recompenſe be proportionable to the loſs ſu- 


ſtained, And therefore judgment was given for the plaintiff, 


Hamond verſ. Lord Jermyn. 


ASE againſt the defendant for a falſe return, be being bailiff In declaration 
of the liberty of St. Edmundſbury. And the plaintiff declared, I for 
that he recovered judgment in C. B. againſt J. S. 25 ſo much, up- plaintiff mou 
on which he ſued a fiert facias directed to the ſheriff of Suffo/þ, amandate, but 
hich was delivered to him, qui virtute ejuſdem brevis, et pro exe- r e 
* inde, mandavit to the defendant adtunc capitali ſeneſchallo and yet — 
er tali; de Bury, 5 virtute ejuſdem brevis levied 200. and *fter verdic, 

ade a falſe return, c. Not guilty pleaded, and verdi& for the 


Ccc plaintiff, 


attendance with the w 
But it was denied by th 
part of the declaration. it h | 
attorney has miſtaken a deed in pleading, or the debt of a 1 
leaſe, that this has been amended by the deed. No. more can a 
amendment be granted in this caſe. But at another day fſerjet 
Levinz moved that this declaration was good without amendmen, 
For when it ſaid, that virtute ejus brevis et pro executiane ink 
mandavit, Cc. it is a ſufficient command to levy the debt, for i 
is a command to execute the writ which commands to levy the del 
| And Raft. Entr.275.is in point as the principal caſe is. And in cal 
Sheriffs do not of return it is always ſaid, mandavi ballive, qui nullum adedit n. 
make war. ſbonſurm; without ſaying what to do. And he ſaid, that this e. 
E#: of liberties Ception was moved at a trial before Holt chief juſtice and he ow 
for every writ, ruled it. And in fact, ſaid he, the ſheriffs make no warrants 1 
— — * the bailiffs of liberties, but they only ſend the writ to them; u 
genera war 0 0 
rant to exe · they execute it upon ſome general warrant, which they have fron 
cute all writs. the ſheriffs, to execute all writs according to the agreement betwee 
the ſheriffs and bailiffs. But (per curiam) this general warrant ſene 


Command by for a warrant to every particular caſe, for there muſt be a: wn 
parol to the 


PIE of a li. in Writing, becauſe a command by parol to the bailiff of a liberty! 
berty is not not ſufficient. And the difference is between a return and pled 


goon. or, ing; for in caſe of a return it is generally, mandavi ballivo, but i 

Sheriffs 171, Ir it muſt be ſhewn at large. But in this caſe the whdle cot 

181, 182. held, that the pro executione inde was a ſufficient mandate, eſpecidl 
after a verdict, and therefore judgment was given for the plaintif 


| | Yabſley ver / Doble. 


» 


| Conſelicn of HE queſtion was, if the confeſſion of an under-ſheriff of u 
3 8938 eſcape be any evidence againſt the high- ſheriff; and adjudge 
rif is evidence that it is, For though the ſheriff is ſuable, yet the under- f. 


221 the gives him a bond to ſave him harmleſs, and therefore it will 15 
* upon him. And therefore his confeſſion is good evidence, bi 


Coplelit 


in effect it charges himſelf, 


— — ee 
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intr. Hil, 5 Will. 3. C. B. Rot. 1231, Windſord. 


Reſpaſs quare clauſum necnon meſuagium et tenementum fregit une. 
JT 2 random percclm bode! ft, Sc. Upon not 
And laſt Eafter term Gould King's ſerjeant moved in arreſt of judg- 
ment, 1. That the word fenementum is too tor ms 
for it ſignifies any thing that can be holden, the Powells juſtices EjeAment lies 
aid, that ejectment de wno tenemento is ill for the uncertainty, be- 99 4 rme- 
cauſe in that action the thing itſelf muſt be recovered, and f#ene- Co, El. 116, 
mentum may ſignify a thing for which ejeQment will not lie, as an 186. 
advowſon, &c. but in treſpaſs, where damages only are recover- n _ 197. 
able, the word will ſerve well enough. But in this caſe, it being Ny 86. 
after verdict, they will intend that it ſignifies the ſame with meſua- Cro. Jac. 185. 
gium, and ſo ſurpluſage, and no damages given for it. To which * 4 
Treby chief juſtice agreed. 2. Gould argued, that the declaration 3 Mod. 238, 
was too uncertain, for the jury could not know, for what quanti- Hardr. 173. 
ty of barley the plaintiff declared, for the word - parcel is very un- 
certain. And therefore 3 Cro. 865. b, trover for parcella pi ſcium 
Anglice ling, 1 was arreſted for the uncertainty. 5 Co. 34. 
Playter's caſe, Beſides that, it does not appear, whether this par- 
cel was ſevered from the ground, or growing upon it; in which 
caſes the defendant muſt have different pleas, for in the firſt caſe 
he might juſtify by diſtreſs, in the laſt he muſt make title to the 
land. And therefore the plaintiff ought to have declared for ſo 
many loads of barley, Cc. But as to this the court ſaid, that af- 
ter verdict they will intend, that it was ſevered from the land. 
But as to the other exception they ſaid, that this differs from Pl/ay- 
ter's caſe; for in that caſe there was neither quantity nor quality, 
but here there is quality, And Treby chief juſtice ſaid, that in the 7ribu fruibur 
term before, treſpaſs pro tribus ſtruibus foeni, Anglice ricks of hay, few 7 wee 
was adjudged good after verdict, And Powell junior juſtice ſaid, ere don 
that trover pro una parcella fli had been adjudged good in the verde. 
King's Bench; and yet there it ſeems that there was uncertainty in CA 
the quantity and quality alſo, for there are ſeveral ſorts of thread. 86,5, 
dee 1 Mod. 295, 1 Ventr. 105. So that they ſeemed to be of Sie 199. 
opinion that the principal caſe was well enough; but upon the im- 
portunity of the defendant's counſel it was ſtayed till the plaintiff 
ſhould move for his judgment. And now this term Darnall ſer- 
Jant moved for judgment; and ſaid that it was good, after verdict 
at leaft, And he cited Stile 199, 75, 224, 353. 2 Cro. 665. 
Paſeh, 1694. B. R. Etherick v. Calendar. Trover de tribus pecils Etherick v. 
3 vini Calendar, 


- * * * Y 
Z 


9 , of 
=> i 
; 


19 


Trilm e, vini branditati, Anglice brandy 
Ln and exception a 
certain word ; but it was adjudged well after 
= that caſe Holt cited +... cons 4 Roe, trow 
991, guatuor peciis tracti graſetti, Anghce drawn graſett, which 
Se, Faged — upon demurrer. But Treby chief juſtice ſaid, — 
zen de a piece of ſtuff was a quantity known to conſiſt of ſo mat 
good upon de- 4 piece & many yards; 
murrer. hut a parcel of barley is no quantity known, And therefore 
Sei v. Michaelnas _ ml _ between _ and Theobald, trover 
heodets, m parce A verdict judgment was arreſted; 1 
— — C. 111 u Trin. 22 Car. 2. B. R. Rot. 373. — 
dict. parcella fili, it was adjudged ill after verdict. And therefore he 


thought, that judgment ought to be arreſted, and it was arreſted, 


nifi, &c, 
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Reynoldſon ver. Blake and the biſhop of Landed 


8. C. 3 Lev. 14 HE plaintiffs brought quare impedit, for hindring them 1 
n preſent to the church of St. Andrew's Wardrobe in Londun, 
144. r. and declare that by the great fire of London 2 Sept. 1666. the Pa 

Ro. Abr. 376. riſh churches of St. Anne's Blackfriers and St. Andrew's Watdrix 

= = were burnt ; that by the act 22 Car. 2. cap. 11. it was enadted, 

Wart Compi. that the pariſhes of St. Anne Blackfriers and St. Andrew Wardrily 

Incumb. 8ve. ſhould be united, and that the pariſh church of St. Angrew's Mari. 

a 2 And. 50. robe ſhould be rebuilt, and ſhould be the pariſh church of both pr 
pl. 37. riſhes; that the ſeveral patrons of the reſpective pariſh churches 

S Nat a. 36: ſhould preſent by turns to this new church; and that the pana 

Cha. 1 of that church, of which the indowments were of the greater an. 

i Salk, 165. nual value, ſhould have the firſt preſentation ; then the plaintiff 

aver, that that the indowments of the rectory of the church of 8. 

Andrew's Wardrobe were of greater annual value than the indow- 

ments praedictae vicariae eccleſiae of St. Anne Blackfriers ; then 

the plaintiffs ſhew that Sir Thomas Gouge was ſeiſed in fee of the 

rectory impropriate, to which the vicarage of St. Anne Blackfrurt 

+ adtunc pertinebat, and being ſo ſeiſed of the rectory, and being v. 

rus et indubitatus patronus inde, dedit et conceſſit by indenture the 

ſaid rectory to the plaintiffs and divers others and their heirs, as fut- 

vivors of whom the plaintiffs bring this quare impedit; and ſhew 

farther, that James Cade incumbent at the time of the fire of tit 

church of St. Andrew's Wardrobe died, whereby the church became 

void ; that King Charles II. as patron of the church of St. Andrew! 

Wardrobe preſented Stoning, who was admitted, inſtituted, ad 

inducted, which was the firſt turn after the fire; that Stoning del 

6 Will. & Mar, whereby the church became void; and it pertained 


to the plaintiffs to preſent as the ſecond turn, Gc. and the * 


”- 
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diſturbed them, ad dammum, Ge. the i pleads his com- 
nen plea as ordinary ; and the defendant Blok murs to the de- 
claration. 


This caſe was argued ſeveral times at the bar by Gould and Mrigbt 
King's ſerjeants for the defendants, and by Pemberton and Birch 
ſerjeants for the plaintiffs. And ſeveral exceptions were taken to 
the declaration, to which the court gave no reſolution. 


1 Exc, That the plaintiffs have declared ill, becauſe they ſay, Averment. 
that the indowment of the church of &. Andrew's Wardrobe was 
of greater value than the indowment praediclae vicariae ecclefiae 

de St. Anne's Blackfriers. Now if this had been two churches 
appropriate, this might have been well, becauſe every church is 

indowed of the tithes, glebe, &c. but all vicarages are not in- All vicarages 
dowed ; therefore the plaintiffs ſhould have ſhewed before, that “e bt a- 


the vicarage was indowed, which indowment the defendant might mn 
have traverſed. 


2 Exc. The plaintiffs ſhould have ſaid, that the indowment of General aver- 
the one is of greater value than, v/z, of ſuch a value. And though went. 

it is not obligatory, nor concluſive to the trial, yet for conformity 

in good pleading it ought to have been ſhewn. 6 Co. 47. 9 Co. 

118, 2 Brownl, 184. PISS 


3 Exc. The plaintiffs have pleaded a grant by deed of the has | 
rectory, to which the vicarage of St. Anne's Blackfriers apper- without con- 
tained, by Sir Thomas Gouge, and have not alleged any confide- ſderadion. 


ration; ſo that the uſe will be to Sir Thomas and his heirs, and hag pi 


executed by the ſtatute, and ſo no title in the plaintiffs. —_—y 
a Rep. 32. 
4 Exc. The plaintiffs have declared, that Sir Thomas Gouge by —_ 3 | 


deed dedit et conceſſit the rectory to which the vicarage appertained. quiſte to con- 
Now a rectory will not paſs by grant, becauſe it conſiſts of glehe vey a refory. 
land, &c, And the general practice is to make livery of ſerfin, 

and the books compare it to a manor. 16 Hen. 7. 3. b. 3 Hen. 7. 

14.4. 21 Hen. 7. 21. 6. Leaſe for years of a rectory is good Leaſe for 
without deed, becauſe it contains glebe land. The ſame law of — 4 
a parſonage, 19 Hen. 8. 12. If the plaintiff had ſaid generally ſonage oo 
that Sir Thomas Gouge dedit et concgſſit, the court Would have in- by parol. 
tended livery ; but not now, becauſe he has ſaid that it was by 

deed, which deſtroys the intendment. And ſo it was adjudged 
Paſcb. 15 Car. 2. C. B. George v. Burr; a conveyance of lands George v. 
Was pleaded by dedit et conceſſit per chartam feoffamenti ; and it fun. "I 
Was held ill, becauſe the word chartam deſtroyed the intendment 


of livery de- 
D d d . of ſtroyed. 


Eaſter Term 9 Will. 3. 


of livery, which the court would have had, if it had been 
ol > he ot plete 


; no regaed to theſe chjetiions ; and the 
Seren 


ments. 


1 Point. Whether the plaintiffs have ſufficiently averred, 
the indowment of the ear of St. Andrew's Wardrobe = 
greater value than the indowment of the church of St. Anne's Black. 
friers, For the act has appointed, that the patron of the church 
whoſe indowment is of the greater value, ſhould have the firſt turn; 
ſo that the indowment of the churches is the meaſure by which the 
turns muſt be governed. And it was objected by the defendant's 
council, that the plaintiffs have not made a ſufficient averment 
to this point; for (faid they) the plaintiffs have averred, that the 
indowment of the church of St. Andrew's Wardrobe is of oreater 
value than the indowment praedictae vicariae eccleſiae de St. Ant! 
Blachfriers; whereas they have not made any mention of any vi- 
carage before, to which this relative word predictae can refer; 
and for this reaſon the averment is not ſufficient ; and by this the 
indowment, which is a ſubſtantial part, is not traverſable. And 
Gould ſerjeant for the defendant argued, that the court could nt 

HE reject this word praedictae; for (by him) the difference is, that 
#ilicet re- Where the matter appears once well upon the record, and then 
jecded. a praedi or ſcilicet which is repugnant follows, there the cour 
will reje& the praedic or ſcilicet, becauſe there appears enough, 
before to be a foundation of a judgment ; but where that which 
follows the praedict' or ſcilicet is material, and the point of tie 
action, and not well ſhewn upon the record before, there it canndt 
be rejected nor amended. And upon this reaſon the caſes 2 Cn. 
149. Jennings v. Markham; Yelv, 110. 2 Cro, 618. Hanhuy 
v. Ireland, are grounded. There is alſo a difference when tht 
Dennis v. Caſe is after verdict, and when upon demurrer. As Paſch. 4 Wik 
Earl, & Mar. C. B. Benjamin Dennis brought treſpaſs againſt Robert 
Earl for breaking his cloſe; and the record was, Robertus El 
attachiatus fuit ad reſpondendum Benjamino Dennis quare ciuuſim 
Sc. fregit, &c. then comes the declaration and ſays, et und: i 
Benjaminus queritur quod praedictus Benjaminus, &c. the defer- 
dant juſtified for a way, &c. and iflue thereupon, and verdict fr 
the plaintiff; and upon motion in arreſt of judgment, adjudgeh 
that this being after verdict, and it appearing upon the record tht 
the defendant broke the cloſe, it ſhould be amended. But tl 
principal caſe 1s upon a demurrer, and the matter does not apper 


well laid before upon the record, becauſe no church is mentor 
: before; 
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; therefore for this reaſon the declaration is ill, and the word 
_ But the whole court reſolved, that 

ent, for they would reject the word pras- 
And Powell juſtice cited Hardr. 330. as a 


2. The ſecond point was, whether by this union the a 
of the vicarage of St. Anne's Blackfriers to the was de- 
ſtroyed; for if it were, it would be fatal to the plaintiffs, becauſe 
there were not ſufficient words in the grant of Sir Thomas Gouge 


to convey an advowſon in groſs to the plaintiffs, and conſequently 
the plaintiffs had no title. 


z. The third point was, whether the declaration was good, not- 
withſtanding that the plaintiffs had not ſhewn any preſentation to 
the church of Sr. Anne Blackfriers? And as to the ſecond point, 
Powell juſtice was of opinion, that the appendancy was not de- 
ſtroyed, but that the right of preſentation every ſecond turn to the 
new church became appendant to the reQtory, as the vicarage was 
before. For the better clearing of which opinion he faid, that he 
would conſider, 1. What an union was at common law. And 
(by him) at common law, the parſon, patron, and ordinary, might Parſon, pa- 
make union of two weak churches, without the conſent of the 52% _—_ 
King. 5 Ed. 3. 26. if they were very poor, becauſe the King's make EY 
concern was very ſmall; but if they were of reaſonable value, the n union. 
the King's conſent muſt concur ; becauſe an advowſon was a thing 
which lay in tenure, and might be held in capite, and therefore 
the King might be prejudiced in his ward ; and ſecondly, he might 
be barred of a caſual profit, as a lapſe, which in probability might 
happen ſooner where there were two churches, than where there 
was but one; but yet the ordinary was the chief actor, and there- 
tore if the conſent of the King was ſubſequent, it was ſufficient. 


Union was made concurrentibus his quae in hac parte de jure 
requirebantur ; and exception was taken, that it was not ſaid b 
whom the union was made; but it was anſwered, that this was Union of (pi- 
the act of a ſpiritual judge, and the common law would not exa- 2 baue. 
mine it, no more than ſentences of the ſpiritual court. 11 Hen. 7. zu Hi. 8. 
8. 26. And at that time the law was very uncertain what churches c. 21. 
were poor enough, which gave occaſion to the making of the act 
37 Hen. 8. cap. 21, the making of which act gave juriſdiction to 
the common law, to examine if unions were well made. As mar- 
ruages, though they were originally alterius fori, yet when the act 
of parliament meddled with them, it gave juriſdiction to the tem- 
poral judge; and therefore 2 Roll. Ab. 778. Mordant verſ. Dobſon, 


e common law took ſo far notice of unions after the act, that the 
| judges 
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to come to a church a union, where the uni 
> wes” 0 queen, whether this — 


And | 

| lude all -y a _ But it was held by 
judges inſt Popham, it did not. 3 Cro. 500. 

408. ul. 599 W 661, Roll. Abr. 778. A. 1. 

Twine. 


2. He ſaid, that he would conſider the operation of ſuch f 


Operation of And as to that he ſaid, that it was generally made in time d 
the union. vacancy of the church; for if the church was full, the act of th 
ordinary could not prejudice the incumbent, for' by the union the 
incumbency would be deſtroyed ; therefore if the church was full 
the conſent of the incumbent was neceſſary. But if the church 
was full, and the incumbent would not conſent, the union coul 
not be made de verbis in praeſenti; but it might be made de verh 
in futuro, quando vacaverit, &c. 6 H. 7. 14. And after the union 
the ordinary might compel the pariſhioners, to come to the church 
to which the union was made, and to pay their tithes, by proceſs i 
his court, and no prohibition was grantable. And this was no pre- 
judice to the pariſhioners, becauſe their modus's continued good; 
but the pariſh, as to taxes, duties, rates, reparations of the church, 
Sc. continued diſtinct. Hob. 67. The reparations muſt be ſevenl, 
for otherwiſe it might be prejudicial to the pariſhioners, becauk 
the old church might be much leſs in proportion than the ney, 
But the union made it but one church and one benefice, and it s 
the benefice to which the union is made. 10 Co. 136. Then i 
there is but one benefice, the other is perfectly extin&, | But H. 
bart 158. ſays, that if a man hath a benefice with cure, of the 
Plurality, value of eight pounds per annum and more, he cannot without 
qualification and diſpenſation procure another with cure to be united 
to it afterwards, although they make but one benefice. And i 
ſeemed to him, that the opinion of Hobart was good law. 2. Whit 
becomes of the advowſon? The advowſon, ſaid he, is but tit 
right of preſenting an incumbent to the church or benefice ; the 
if there is after the union but one church and one benefice (as 
proved before) then there could be but one advowſon, and that l 
of the church to which the union is made. 


3. He faid, that he would conſider the difference between tt 


nants in common and coparceners of advowſons, and patrons 
united churches, 2 


VP 
Fl 


3h 4 
it 


1 


{ 
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5 
A 
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2. In caſe of of an advowſon, their right is ſeveral, Coparcener: 
and therefore becauſe the advowſon is but one, the writ of right of dn. 
muſt be de medietate advocationts ; but their poſſeſſion is partly 
joint and y ſeveral ; for if they all join in a preſentation, the 
biſhop is bound to accept their preſentee, and if they are diſturbed, 
they ſhall join in guare impedit; but if they do not agree among 
themſelves, the biſhop may refuſe all their  preſentees ; but if the 
eldeſt preſent alone, the biſhop is bound to accept her preſentee by 
particular privilege which ſhe hath, which privilege goes to her 
aſſignee, &c, But if they make compoſition (which may be by 
parol) if a ſtranger uſurp, ſhe againſt whom the uſurpation is 
made may maintain a quare impedit againſt a ſtranger, whether the 
compoſition be according to common right or otherwiſe. But 
their poſſeſſions art ſo joint that they cannot uſurp one upon an- 
other, no more than tenants in common. - 


3. Patrons of united churches have alſo ſeveral rights, and there- Patronsof uni- 
fore the writ of right ought to be de medietate advocationis ; and ted churches, 
their poſſeſſions are alſo ſeveral, ſo the one may uſurp upon the 
other, and drive him to his quare impedit; and each of them, if 
he be diſturbed, ſhall have his quare impedit againſt a ſtranger. 80 
that tenants in common have ſeveral rights but joint poſſeſſions ; 
coparceners ſeveral rights but poſſeſſions partly joint and partly 
ſeveral ; but patrons of united churches have both rights and poſ- 
ſeſſions ſeveral. To prove which diverſity he cited 33 Hen. 6. 11. 

5 Hen. 7. 8. 14 Hen, 6. 15. Co. Li. 186. 3 Cv. 688. Wind- 
ſer's caſe, Co. Entr. 489. which laſt books prove, that though in 
caſe of united churches there is but one advowſon in right, yet 
every patron has the whole advowſon to his turn; but the writ of 


night muſt be according to the right. See Moor 867. Dier 299. 
Eee 4. He 


verance. 80 f 
coparceners of a manor, to which an advowfon is a and 
they make partition of the manor, withont taking note af the 
advowſon, the advowſon at each turn continues appendant; but i 
they make expreſs exception of the advowſon upon the partition, 
it becomes in groſs. If they make partition of the manch, and 
the demeſnes are allotted to the one, and the ſervices to the othe, 
the manor is deſtroyed, and the advowſon becomes in grods,. / Bat 
if the one dies without iſſue, ſo that the demeſnes deſcentl to het 
who has the ſervices, or vice verſa, the manor is revived, and in 
advowſon becomes appendant again; becauſe it was by act in h 
So that the diverſity is, where the ſeverance is by. act oſ lam a 
where by the act of the party. 17 Edw. 3. 38. re Hen. 5.4; 
8 Co. 79. Bro. Quare impedit 118. Co. Li. 122. The: queſtion 
then will be, if the union be an act in law? And he wits uf of 
nion, that it was, becauſe it is made by the fpiritual judge, who's 
the chief actor in it. And though the advowfon be de ſtroyed by ia 
union, yet when it is ſevered in turns, each turn becomes 
dant ſtill, becauſe it is done by act in law, Which dots not alttt 
the nature of the thing. And that union does not deſtroy 


3 Cro. 636. pendancy, he cited Pier 259. as an expreſs authority, and Vini. 


Union of two 
churches, of 
which one 1s ; | a * 
appendantto union, and then nothing paſſed by the grant of Sir Tn, Gage 
the rectory, 
deſtroys the 
appendancy. 


ſor's caſe is an authority ih point. For that was a quure .#mpedi 
for a church united as appendant, as appears by 3 &. 688. I 
then at common law union would not deftroy the appendancy| 
much leſs will an act of parliament do it, which is an a& of tit 
higheſt law, which deſigns to do no wrong to any, but only w 
take away the incumbency, and give to each a ſecond turn anſteal 
of it, and in the ſame dig, as he had the advowſon befor 
Therefore he was of opinion in this caſe, that this act of 

ment had not deſtroyed the appendancy, but that the plainti 
good title to preſent every ſecond turn by the grant of the rectotj. 


But Nevill juſtice and Treby chief juſtice againſt this fer de 
defendants argued, that the appendancy was deſtroyed b) the 


to the plaintiffs. For the ad quam, Sc. conveyed nothing, if * 


> © K S , 


, 5. ſa that Uaion, how 
of G 


Linwood provinc. 1 9. | 
union the church which is united is 


ory 

carage, bat 19vwumn aliquid tertium compoſed of both; and he who 
is made patron by the ordinary (for the patronage may be limited 
as well to one as to both) may have a quare impedit, though he 


has not had execution by prefentment. . 50 Edw. 3. 27. 4. So that 


it muſt be a new advowfon, which is created ; and not the old, 
which continues. And this new advowſon is not appendant, 
neither iti reſpe& of the one nor of the other; but it is like the 

caſe of an efcheat ; where Blackacre is held of the manor, and Eghegt. 
eſcheats, it is incorporated and become parcel of the manor, 
that the vicarage here is extinct and the advowſon alſo (and if the 
vicarage were not extinct, it would be againſt the plaintiffs, for 
then the quare impedit ought to be brought for the vicarage) and 
inſtead of the vicarage every ſecond turn is given to preſent to this 
new church, which is in groſs, and cannot be appendant. And it 
ſeemed to him, that the patronages of the diſtinct pariſhes were 
annihilated, and a new advowſon created, which ſhould go every 
ſecond turn to the ſeveral former patrons, which is a new advow- 
lon in groſs. And though it might be objected, that there was 
here the agreement of all parties, that the ſecond turn ſhould come 
inſtead of the vicarage, and in the ſame plight as that was. He 
confeſſed, that union was wholly by agreement. Doctor and ftud. 
116, 5. and the parties have power to appoint the turns, but not 
do make an appendancy, for no conſent, but time immemorial 
only, can de that. Appendaney conſiſts wholly in 2 
and paſſes in grants under the words cum pertinentits. It is true, 

that in pleading there is no need to lay a preſcription, 4 Co. Tir- 
T1hgham's Caſe, But it muſt be always taken that it was by preſcrip- 
uon, Dier 199. Then there. cannot be here any appendancy | 


becauſe the beginning of this new church and adv is well 
: known, 


Anſwer. That was not a church united, nothing of it apps 
in any of the other reports of the caſe, nor in the record f, 
but it ſeems to be an imaginary diſcourſe of Croke; but yet ther 
were the words adbuc pertinet, which are wanting in thi 
but there was no neceſſity there; to ſpeak of an union, for he 
would ſuppoſe (which is not at all improbable) that there wen | 
two lords of two adjoining manors, who contributed to the build 
ing of the church ; the one contributed more by one part than the 
other, and ſo reſerved to himſelf two turns, and the other lo 
had the third turn; ſo that there was no neceflity to reſort th 
Croke's imagination of a union, to maintain the declaration in 
Windſor's caſe ; but this ſuppoſition is much more probable! and 
_ agreeable to the rules of law, for patronum faciunt dos, asi cum 
fundus, Heretofore it was doubted, whether the advowſon of the 


Advowſon of Vicarage was appendant to the reftory, 17 Edw. 3. 51, and it vn 
a vicarage ap · long before a vicar obtained the repute of. a corporation; but it's 


pendant to a 


now ſettled, that it may be appendant to the rectory; and Gt 


1 Roll. Ab. ſays, that it may be appendant to a manor, 


231. pl. 14. 


As to the diverſities taken by Powell juſtice between tenants in 
common, and coparceners of advowſons, and patrons of churehs 
united, he ſaid that the books were clear, and he agreed wit 
them. But compoſition, he ſaid, might make an advowſon ap 
pendant to become in groſs, but not e contra. ? 


If a man brings quare impedit for an advowſon appendant to 1 
manor, he has no neceſſity to ſhew preſcription for the appendu- 
cy, but may ſay generally, that he was ſeiſed of a manor, * 
which the advowſon is appendant. In the fame manner in 
caſe when the plaintiff has once executed his turn by preſentme" 


Luare impedit in quare impedit afterwards he has nothing to do, but to ſhe, 100 
apon union. ſay, that he was ſeiſed of every ſecond turn ut. in graſe, and ba 


no need to derive his title higher. Yaugh, 2. 3 Cro, 811. 3 1 
163. Cbeverton's caſe, 17 3 
140 Object 


ES 


DW > CS” IS ww, 


As to the third point, whether the declaration was notwith- 
Landing that no preſentation was laid to the church of St, Aune Preſentation 
Backfriers, all the court was of opinion that the declaration for #2 fore inpe- 
is fault was ill, and therefore that judgment ought to be given cequry 2 
xr the defendant. — a | 


Powell juice ſaid, that a preſentation to a church is the only; Roll. Abe; 
oſſeſſion. A grant will veſt a title in the tee, but nothing 375. 2: 
vill give poſſeſſion but a preſentation. Then it would be abſurd 
o maintain a poſſeſſory action without a poſſeſſion. Therefore a 
reſentation is always neceſſary for the maintaining of a quare im- 
edit, except in ſome ſpecial caſes; as if a man found a church, 
nd before he preſents he is diſturbed," he ſhall maintain a quare 
mpedit without ſhewing a preſentation, by ſhewing the ſpecial 
natter. So if a church has been appropriated time whereof, &. 

d that none knows who was the laſt incumbent, if the appropria- 
jon be diſſolved, ſo that the church reverts to the heir of the firſt 
under ; if he be difturbed he may ſhew the ſpecial matter, and 
maintain a guare impedit without ſhewing a 'pteſerffation. The 

me law if a man be diſturbed after recovery in a writ of right of 

drowſon, before he has preſented, though heretofore-it was a T 
ueltion, S:s where the King is intitled by office, that J. S. The King in- 
lied ſeiſed of an advowſon, &c. though this does not give the tied by 

ing ſuch poſſeſſion, as the office gives of lands (for there before a fee. 
nan can controvert the King's title he muſt traverſe the office, but 

the caſe of an advowſon if the King brings a quare impedit a man 
may controvert his title before he has traverſed the office); yet the 
dung upon ſuch office may maintain a guare impedit before preſen- 

Mon, But in this caſe ' a prefentation ſhould have been ſhewn, 
ich the defendant might have traverſed. And though it was 
jected, that the act made uſe of this word patron as de/ignetio Oi. 

- Fff per fenae, 
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fendant. Treby chief juſtice faid, that if the plaintiffs had claims 


— as ſentation, becauſe general pleading is always diſallowed, as we 


lowed Caſes upon ſtatutes as at common law, Hob, 295, Jones ö. || 


Obj. 
Anſ. was patron or not; he anſwered, it was difficult to traverſe fo ge 


Iſſue, patron heral a word as * or not; and there was but one preceded 
or not, heir or 


\ 
* 
not. 


til he is removed. And Powell juſtice 


— phy 


ſormer z and therefore the plaintiffs, 
in law, wh by ſhewing 
were an uſurpation upon Sir Thomas 0 
| had happened during. the vſurpation, the uſurper 


| ſaid, that Raft. Eur. zu 
was a.. caſe almoſt in point, and gave great light to the matter 
the union, and that in quare impedit a preſentation muſt be ſhew 
before the union, and by reaſon of which defect alone Powell iv 


ſtice was of opinion, that. judgment ought to be given for the & 


it as the old vicarage, that then a preſentation ought to be them 
as well in chis as in all the other caſes of quare impedit put h 
Powell juſtice, for preſentment makes a title where there is nong 
and proves a title where there is one. Hob. 192. Vaugb. g, 1, 
10 Co. 33, 34. But as this caſe is, he doubted more of this than d 
the ſecond point; for the quare impedit is not brought for the vicu- 
age which is deſtroyed, but for the new church; and therefor 
this title to the vicarage ſeems but inducement, But yet he fad 
that he inclined to believe that the plaintiffs ſhould have laid a pe 
N 


Hen. 7. 8. 5 Ed. 4. 5. 6. And though it is objected, that tit 
acts ſays the patron, &c.] and the plaintiffs have averred, thi 
Sir Thomas Gouge was patron ; yet they ſhould have ſhewn, bon 
he was patron, for the reaſons aforeſaid given by Powell jule 
And though it was objected, that it might be taken, whether It 


of ſuch a general iſſue, which is 28 Afi. 22. But one ought nd 
to rely upon that book, becauſe pleading was not then arrived i 
any perfection. One cannot take iſſue upon the word heir, G. 
For which reaſons he was of opinion, that the declaration wa l 
in this point allo. Judgment was given for the defendant. 


Note, Powell juſtice ſaid to Treby chief juſtice, * that Holt chi 
juſtice agreed with him as to the ſecond point againſt the opinion 
Treby, In error brought in B. R. the judgment was. affirmed, 
reverſed in parliament afterwards, as Levinz reports. 


| Luddinp 
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Term 9 Will. 3. 
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Luan wet Ki. 

nu, un 5 Will , C. B. Rot. 1866. 
cattle taken in Willughby, in called ef 8. C. 3 Lev. 

b | Ly Ren 2 77. 


makes conu: TB. 204. 
ſance as bailiff to „ and ſhews that Sir Thomas Barnardiſton ; Dany. Ab. 
was ſeiſed in fee of the place where, &c. and being ſo ſeiſed 29 . C 
0#0b. 3 Will. & Mar. demiſed it to Syms, to have and to hold from x,.;5..5.14, 
the 29th of October 3 Will, & Mar, until the 25th of March fol- 8 Mod. 256, 
lowing ; and the defendant as bailiff to Syms took the cattle in the 18 12. 
place where, c. damage feaſant, Cc, The plaintiff pleads in bar Gibb. 21. 
of the conuſance, that Armyn Bellingham was ſeiſed in fee of the 2 Vers. 450. 
place where, Cc. and licenſed the plaintiff to put in his cattle, &c. — ag 
and traverſes the ſeiſin in fee of Sir Thomas Barnardiſton. Upon _.. . 
which iſſue is joined. And the jury find a ſpecial verdict, that Sir 

Michael Armyn being ſeiſed in fee of the manor of Willoughby, where- 

of the place where, Cc. eſt et adtunc fuit parcella, made his will, 

by which (after a deviſe of a rent charge out of the ſaid manor) he 

deviſed the ſaid manor to Evers Armyn for life without impeach- 

ment of waſte, and in caſe that he ſhould have any iſſue male, 

then to ſuch iſſue male and his heirs for ever, and. if he ſhould 

die without iſſue male, then to Sir Thomas Barnardiſton, nephew 

to the deviſor and his heirs for ever; the jury find, that Sir 

Michael Armyn died, that Evers Armyn entred, and was ſeiſed 

prout lex poſtulat ; and being ſo ſeiſed ſuffered a common recovery 

to the uſe of himſelf and his heirs for ever; and deviſed this manor 

to Armyn Bellingham and his heirs for ever, and died without ha- 

ving any iſſue, that Sir Thomas Barnardiſton entred, and demiſed 

to Symsz that Armyn Bellingham entred upon him, and licenſed 

the plaintiff to put in his cattle, and that he did accordingly ; and 

that the defendants as bailiffs to Syms took the cattle damage fea- 

lant; ef /, Cc. This caſe was argued ſeveral times b Frieans 

Pemberton for the plaintiff, and ſerjeant Birch for the defendant in 

Eafter term 8 Will, 3 and by ſerjeant Wright for the plaintiff, and 

ſerjeant Levinz for the defendant in Hilary term 8 Will. 3, And 


now in this term the judges pronounced their opinions in ſolemn 
arguments on the bench. | | 


The firſt point that was made in this caſe was, whether the 1 Point, 
eſtate deviſed to Evers Armyn was an eſtate tail, or for life only. 
If it was an eſtate tail it would be clear for the plaintiff, for then 
it would be a common caſez Evers Armyn tenant in tail, re- 


mainder to Sir Thomas Barnardiſton in fee, Evers Armyn may well 


4 ſuffer | 


ape 

Ov. 415, 448, 655, 095. ty 127, 

But in all eſtate for life was deviſed. But 
where there are words which convey an expreſs eſtate for life, u 
in this caſe, there ſubſequent words will not create another diff. 

; rent eſtate in the ſame party by implication ; for which he cited 

Co. Li. 319.5. Dier 171, 330. 3 Cro. 248. Moor 593. 2 Leon. 226, 3 Cn, 

6Co.16-17- 16, Moor 123. 3 Leon. 130. 4 Leon. 41. 1 Med. 189. 4 Rill 
Re. 282, 1 Bulf 220, 1 Leon. 159. And though my lord chief 


he bore a great deference) yet he could not concur with him ; for 
the books cited by Hale, viz. 1 Roll. Abr. 837. Moor 682. 2 Ril 
253. Stile 250. depended upon particular reaſons. But 1 Sid, 47, 
Plunket v. Holmes is an expreſs authority for this opinion of his own; 
where a man deviſes to his ſon T. for life, and after his deceaſe, 
if he die without iſſue living at his death, to L. &c, it was ad- 


for life, and if he died without iſſue male, then to Sir Thomas Bar- 
nardiſton, that this had been an expreſs eſtate tail in Evers Armyn; 
becauſe it could not be ſuppoſed, that the deviſor intended to 
make a breach in the eſtate, viz, that Evers Armyn ſhould have it 
for his life, and when he died it ſhould revert to the heir of the de- 
viſor until the iſſue of Evers Armyn were dead, for it could not go 
to the iſſue of Evers Armyn, admitting that it was not an eſtate 


Evers Armyn, and Sir Thomas Barnardiſton could not have it until 
Evers Armyn was dead without iſſue, and therefore in the inter 
it muſt revert to the heir of the deviſor, which was apparent! 
againſt his intention. Beſides, that (by him) tenant in tall in 
many reſpects is but a bare tenant for life, as to charge, Cc. A 

though the words without impeachment of waſte were added, 


that will not hinder it from being an eſtate tail, For which he 


cited Old Bendl. 3 1. pl. 126. as expreſs in point. Note, That i 
a limitation by fine. 


As 


juſtice Hale in 1 Vent. 230, was of a contrary opinion (to whon - 


judged that T. had an eſtate for life only. But Trey chief juſtice | 
in his argument ſaid, that if the deviſe had been to Evers Army | 


tail in Evers Armyn, becauſe there was no deviſe' to the iſſue of 
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as well as of limitation, of 
it is collective, and ſignifies all the deſcendants in all generations; 
but when it is taken as a word of purchaſe, it may denote a par- 
ticular perſon, as 3 Cro. 40. Savil. 75. 1 Anderſ. 132. 2 Leon. 35. 
2 Bulftr. 108. prove, that thig word iſſue may be de/ignatio per- 
ſonae. And Treby chief juſtice ſaid, that words leſs apt had been 
uſed, and allowed good, for words of purchaſe. 1 Co. 95. 6. 
Feoffment to the uſe of A. for life, and after his death to the uſe 
of his heirs, and the heirs females of their bodies; the word herrs 
was allowed for a good name of purchaſe. So 1 Co. Archer's caſe. 
And yet heir is more naturally appopriated to limitation than to 


was to uſe it as defignatio perſonae, and a word of purchaſe, it 


a good word of purchaſe, where the party intends that it ſhall be 


ſv, and that intention is apparent. But the chief caſe upon which: 
they relied, was the caſe of Clerk v. Da 1 Roll. Ab.. 839. 3 Cro. 


of which they had ſeen; 


313. Owen 148. Moor 593. the recor 
and though no judgment is entred _ the roll, yet Moor (who 
reports the caſe as depending more than a year after the time of 
which the other reporters make mention, and who probably reports 


reports it but by hearſay, for then he had not begun to ſtudy the 
law) reports, that judgment was given. And that caſe is a ſtronger 
caſe than this in queſtion; and Hale chief juſtice mentions the ſame 
caſe in. 1 Vent. 232. and ſeems to allow it. The ſecond queſtion 


caſe, that the word iſſue ſhould be defignatio perſonae, or whether 
he deſigned it to be a word of limitation ? An they held, that 
the teſtator deſigned it to be a deſcription of . the perſon, becauſe he 
added a farther lakes to the iſſue, viz. and to the heirs of ſuch 


f 


4 gerflnae, and the iſſue had been a purchaſer. 3 Keb. 99, 100. 
40 reby chief juſtice ſaid, that this caſe is diſtinguiſhable from 


Gee then 


purchaſe ; but becauſe it appeared that the intention of the parties. 


was allowed good. Much more ſhall the word iſue be allowed 


it more exactly, for Croke was then but a young reporter, and Rolle 


then will be, whether the intention of the teſtator appears in this. 


Iſſue for ever. In the caſe of King v. Melling, Hale chief juſtice: 
ad, if the limitation had been, to the iſſue of the iſſue, or the heirs 
of the iſſue, in that caſe the word iſſue ſhould be taken as defi= 


al tne other caſes; for the words are, if he ſhall have any iſſue, 


limitation, 


: 
J 
i 


| of the caſe, for in Burchet and 
E. if. court expounded the words [heir then living] to be all 
ſue two ſors; word ſon. Then in this caſe, if it had been the word it 
4 been without controverſy. And though it was objected, that 
juſtice, . 
the eldeſt will is a collective word, and that if Evers had had two 
take a fee; jt had been uncertain which of them ſhould take; he agreed, . 
— 4 iſſue was a collective word, but ſometimes alſo it was taken ſimphy 
willrake, if and when it ſhall be the one-or the other, muſt be determined by 
2 v0 the circumſtances of the caſe; and therefore in this caſe the fi 
the deviſes, fon ſhould have taken. But Powell juſtice ſaid, that if Bum 
to the iſſue of HArmyn had had two ſons, and then Sir Michael Armyn had deviſed 
as to the iſſue of Evers Armyn, both the ſons of Evers Armyn would 
have taken; becauſe iſſue is a collective word, and it would not 
have been void for uncertainty, as is ſaid, 3 Cre. 747. 2 Ander(. 
134. which caſe he denied to be law. And Bridgman chief juſtice c 
of the common pleas had denied the ſame caſe.heretofore, in the 
caſe of Bate and Amberſt v. Norton. 2. The court faid, that if 
this ſhould be conſtrued an eſtate tail in Evers Armyn, ſome of 
the words in the will muſt be rejected, as, 1. The clauſe without 
impeachment of waſte, for every tenant in tail is diſpuniſhable « 
waſte, 2. The word heirs limited after iſſue male; which will 
apparently oppoſe the intent of the deviſor, for he intended thut | 
all the daughters of ſuch iſſue ſhould inherit, for the words wil 
convey a fee to the iſſue; but if it ſhould be made an eſtate tail in 
Evers Armyn, all the daughters of the iſſue would be excluded, 


becauſe it mult be an intail male, if it is any intail. 
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Objection. It was objected at the bar, that it was the deviſer" 
intent, that every iſſue male of Evers Armyn ſhould take; but i 
the court conſtrue this a purchaſe in the iſſue male, then a poſthv- 
mous ſon of Evers Armyn cannot take. For if he could take, | 

muſt be, either by way of contingent remainder, or of executoſj 
_ deviſe. Not the firſt, becauſe the remainder will not veſt before 
the particular eſtate determines, viz. before the death of £wr 
Armyn. And executory deviſe it cannot be to ſuch a poſthumo 
| ſon, becauſe it will not happen within the uſual time allowed fot 
\ executory deviſes to take effect, which is but the ſpace of the lik 
of one man then in eſe; but this would be too long a time, veils 
alter the death of Evers Armyn. | F 5 


.-* 
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. {which Treby chief juſtice ſaid was properly the execu- 
7:0 ſecond ſort is a fort of future deyiſe, in which in 
whi 1 to | 
Hainſworth and $ 3 
for = take effect, was no one life 
But Powell juſtice ſaid, that if this a deviſe to Evers Deviſeto B. 4 
Armyn for life, and if after his death he ſhould have a poſthumous for - 
ſon born by his wife, then to ſuch ſon and his heirs, and if not, 4. ah be 
then to Sir Thomas Barnardiſton in fee; he was of opinion, that/thould have 
if Evers Armyn in ſuch caſe ſhould have a poſthumous ſon, he f Pena; 
would have taken by way 2 deviſe; for 2 is kim and his 
would not happen within the life of Evers Armyn, yet happening beim; and if 
ſo ſnort a — the death of Evers Armyn, 5% — ＋ be . 1 in fre, 
the ſon of Evers Armyn, he was of opinion, that this would have a poſthumous 
been a good executory deviſe. But Treby chief juſtice doubted 22 
much of that, and was of opinion, that the time allowed for exe- . 
cutory deviſes to take effect ought not to be longer than the life of per Leh chief 
one perſon then in efſe ; and ſo it was held in Snow and Cutler's caſe. are, 

But in this caſe the whole court was of opinion, that this was a con- . 
tingent remainder to the iſſue of Evers Armyn in fee; and there- 

fore a poſthumous ſon could never take for want of a particular 

eſtate to ſupport the remainder, until he came in eſe. And if the 

limitation had been to the-firſt ſon, it had been the ſame thing, for 

a poſthumous ſon there could not have taxen; and though the in- 

tent of the deviſor might be otherwiſe, yet his intent could not 

controul a rule of law ſo ſtrongly eſtabliſhed, that a contingent re- — 4 
mainder ought to veſt during the particular eſtate, or eo inſtante m 
that it determines. And for theſe reaſons all the court held, that 

Evers Armyn took an eſtate for life by this deviſe, remainder con- 

tingent to his iſſue male in fee. L- 


2, point, The ſecond point was, whether this eſtate Iimited to 
Sir Thomas Barnardiſton was a remainder veſted, or contingent, or 
an executory deviſe. If it was a remainder veſted, then Evers 
Armyn being but tenant for life, by his recovery had forfeited his 
eſtate, and Sir Thomas Barnardiſton might take advantage of it; 
r if it was an executory deviſe to Sir Thomas Barnardiſton, 
the recovery will not bar it; but if it was a contingent remain- 


der, then it was deſtroyed by the recovery ſuffered' by Evers 
Armyn, | 


Nevilt 


tivgent. 


3 Lev. 408. 


1 272. 
4 " MIS 


x — TS 


1 Lev. 11, 


velied or con- gir Thomas Barnardifion, for 


- contingent remainder ; and though Evers Armyn forfeited his eſta; 
upon the recovery, yet it deſtroyed the contingency. For when 


296. The firſt remainder therefore in this caſe was a contingent 


gency with a double aſpect. For if Evers Armyn had had iflue 


| Thiey anſwer, that after, a contingent fee is limited, no ſubſe- 


Napper 


18 | 
ſequently that the judgment ought to be for the defendant. By 
Treby chief juſtice and Porvell juſtice held, that this was a plan 


a contingency is limited to depend upon an eſtate of frechol 
which is capable to ſupport a remainder, it ſhall never be conſtrue 
an executory deviſe, but a contingent remainder, 2 Saund. 38, 
and Reeve and Long's caſe, adjudged in C. B. and affirmed in B. N. 
upon error brought ; though the judgment was reverſed in the 
houſe of lords, but, Sc. For executory deviſes are only admitted.” 
in caſes of neceſſity, with caution that they do not introduce am 
inconvenience, as perpetuities, Sc. Co. Li. 18. 1 Co. 85.. Vaugh, 


ee to the iſſue male of Evers Armyn; and this remainder to dt 
Thomas Barnardiſton is contingent alſo, not contrary to, but con- 
current with the former, according to the notion in Plunket and 


Holme's caſe (intr. Hill, 1658. B. R. Rot. 521.) and is a conti- 


male, then the remainder had veſted in ſuch iflue male in fee; if 
he died without iſſue male (that is to ſay, ſaid Treby chief juſtice, 
if he never had iſſue male) then to Sir Thomas Barnardiſton in fer. 
And theſe are not remainders expectant, the one to take effect af 
the other, but are contemporary. And as to the objection, that 
this differs from the caſe of Pl/unket and Holmes, becauſe there were 
— clauſes, they anſwered, that that would make no di- 
rence, | | 


And as to the objection, that this remainder was veſted in dt 
Thomas Barnardiflon. | 


quent limitation can be veſted. 10 Co, 85. Leonard Loveis's cal 
But the deviſe here to the iſſue male is a fee, as before is faid, 
therefore the remainder to Sir Thomas Barnardiſton could not vel. 


But where the mean eſtates are particular eſtates (whether . 
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fee; and though it was tortious, yet good againſt all 
xrſons, but the right heirs of Sir Michael Armyn the deviſor. 


Serjeant Levinz objected, that upon this verdi& the plaintiff oy. 
ould not have judgment, for when Evers n ſuffered the re- e 
overy, and entred, having forfeited his eſtate for life, he became — 
diſſeiſor; then when Sir Thomas Barnardifton entred, he was a 
liſſeiſſor; then when Armyn Bellingham entred, claiming by the 
leviſe of the diſſeiſor, he could not be in at a better condition 
han the diſſeiſor was, and therefore when he entred he was a diſ- 
eifor; ſo that Sir Thomas Barnardiſton was ſeiſed in fee at the 
ime of the demiſe to Syms; and whether it was a rightful or a 


ortious ſeifin, againſt a diſſeiſor, is not material. And therefore 
he iſſue is found for the defendant, 


But to this objection the court anſwered, that Armyn Belling- Anſw; 
am entred by title; for admitting that Evers Armyn was a diſ- 
W-ilor, yet he had right againſt all perſons except the diſſeiſee, 


nd conſequently his deviſee has the ſame right; and then the y | 
| . , f ; 1 Wms. 519, 
ein of Sir Thomas Barnardifton, which he had gained by abate- 420. 
X ent, was avoided ; and ſo the iſſue for the plaintiff. And there- Adjudged for 
ee judgment was given, that the plaintiff ſhould have return, r e, . 
# c. For judgment is entred upon the record for the plaintiff, my in parlia- 
{Fo ; | A. D. 
a ro 1 inter 
ſc  Barnardiſion 
1 | , Parr 4, 744 
Erjeant Pemberton moved to amend a fine, in which Sir abu g ZZ i. 
Forth was conuſee, and Sir © Manwaring conuſor, which ed. | 


vas levied of the manor of Ighfield, where the deed, which de- * ny 
lared the uſes, was of the manor of Ighifield, which was the true practice in the 
ame. And it was amended. C. B. 


H h h Birt 
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| Birt qui tam ver/. Rothwell. 
Intr. H. 8 Will. 3. C. B. Rot. 1606. 


8. C. Lutw. * plaintiff brought an action upon the ſtatute 21 Hen, g, 
140. 1 cap. 13. for 25/1, for by the defendant f 
Addon upon five months. The defendant pleaded a former action ing 
fat. 21 Hen. The plaintiff replied, that it was brought by fraud, &c. And ifhe 
As thereupon and verdict for the plaintiff. And Jenner ſetjem 
Lev. 296. moved in arreſt of judgment, that the plaintiff has miſrecited the 
12 Mod. 602. ſtatute, For he ſays, that by a ſtatute made at the parliament 
my 7 held and begun the third of November 21 Hen. 8. at Weſiminſe, 
held at London, Ic. whereas there is no ſuch ſtatute ; for the parliament was hell 
not 5, 4%, the third of November at London, and was adjourned afterward 
miner 3 Ne. to Weſtminſter, and he cited 3 Cro. 853. Bond v. Tricket. Ani 
ſerjeant Wrighy of the ſame fide, produced a copy of the writ d 
ſummons, which was to appear the third of November at Bri. 
well in London; and fo is the title of the act upon the parliament 
rolls. Levinz e contra for the plaintiff, ſaid, that all the prece- 
dents are as the plaintiff has declared. Raſt. Entr. 599. Rota. 
Entr. 414. expreſs. And the defendant in his plea has pleaded 
the ſtatute, as the plaintiff has done in his declaration. And the 
parliament might meet the third of November at London, and 
See 2 Cro. be adjourned the ſame day to Weſtminſter. But he confeſled, that 
= 1 4 the ſureſt way of pleading is to ſhew, that the parliament wa 
& 134 Held ſuch a year of the King, without taking notice of the com- 
Cro.Car. 232. mencement, which is good pleading. And as to the caſe in Cu, 
rartament the exception was taken there, but what was done upon it wr 
year of the conſtat. But Wright anſwered, that it appeared by the printed 
_ ye = ſtatute book, that the parliament was not Feld at all at Weſimi- 
commexce- Her the third of November ; for it is ſaid, that it was prorogued t 
ment, Weſtminſter, and continued there forty-four days, v:z. 465 at 
the ſeventeenth of December. Now there are forty-four days 6 
Uſque ad ſuch cluſive of the third of November. For the uſque ad in ſuch cal 
oof 4 of acts of parliament always includes the day to which the 4% 
ein applied; to which the court agreed, but in all other caſes ths 
ways includes zy ſque ad is excluſive of the day; but in caſes of acts of parliameit 
the ces r it is uſually ſaid, that the parliament was held »ſque ad fuch 
excludes it. day, 2 die it was prorogusd. And Treby chief juſtice fb 
Prorogation is that the word prorogation was not found upon the rolls, u 


not found in the time of Edward the Fourth. But as to the principal caſe, tit 
he = - court ſaid, that they ought to be very nice, how the proceedel 
Edw. 4. in this caſe, fince there are many precedents of the fame. naturd, 


and therefore curia adviſare vult, Then it was moved 1 


4 


\ 
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| judgment was brought, to reverſe a judgment of an in- Jurifgifiion of 
ferior court, where the r'aintiff declared, that the defendant inferior court. 
being indebted to him in ſuch a ſum for before to him 1 Saund. 73, 
lent, he aſſumed to pay him at fuch a place infra furiſdickionem 74 Wal 
curiae. The defendant pleaded, non afſumpſit infra ſex annos. Cooper, in 
And upon iflue joined, verdi& for the plaintiff, and judgment. C. B. Eater 
And exception was taken, that it is not ſaid, that the money was 27 000. — 
lent infra juriſdictionem curiae. And for this cauſe the judg- determincd 
ment was reverſed. For, per curiam, though the debt is tranſi- accordiogly,. 
tory, and is a debt in every part of England, yet it ought to be = nd 
laid, to ariſe within the juriſdiction of the inferior court. But if Serj. Witfon, 
the plaintiff had ſhewn, that the money had been lent infra ju- el. 1040. 
riſdictionem curiae, or if it had been for goods there ſold ; the 

plaintiff would have had no need to ſay, that the defendant aſ- 

ſumed to pay infra juriſdictionem curiae ; becauſe the law creates 

the promiſe upon the creation of the debt; which debt being 


within the. juriſdiction, the promiſe ſhall be intended there alſo. 


Ear] of Hereford ver ſus Syly. 


Reſpaſs for taking of a boat. The defendant pleads, that Demurrer 

| it was wrecked, and caſt by the ſea upon the cloſe of the waived. 
Plaintiff, and that the defendant ſeiſed it as belonging to the King. 1; te 
The plaintiff replies, and preſcribes for wreck. The defendant 5 Rep. 104. 
demurs. And motion was made, that the defendant might waive 2 +: 
his demurrer, becauſe the King was concerned, and take iſſue. 10 Mad. 20. 
But per curiam, that. is, when the King is party to the record, 1 Vent. 17. 
he has ſuch a prerogative; but every perſon, who ſets up a title FG . 
for the King has it not, as the defendant does in this caſe, But 
agſcur natur. | | 


Drinkwell 
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Drinkwell ver/. Fowkes, 


r = 
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c. 
was ſued, before 


EBT 
Ss 6 error was ſued ſuch 


ment, which writ of error is ſtill 
The plaintiff replies, that the origi 
the writ of error was ſued, as a 
The defendant rejoins, that the original | eſte ſuch a 
which was before the writ of error was ſued ; but that in fact 
original was not ſued out until ſuch a day, which was after the 
writ of error was ſued. The plaintiff demurs, ſuppoſing that the 
defendant was eſtopped by the teſte of the original. And of that 
opinion was Treby chief juſtice, who cited this caſe as adjudged; 

Debt was brought upon a penal law, which by the ſtatute ought 

to be ſued within a year; the defendant pleaded the ſtatute, and 

that one year was elapſed before the ſuing of the action, &c. the 

plantiff replied, that he ſued an original 9e ſuch a day, which 

| was within the year ; the defendant rejoined, that though the writ 
Pof. 409,486, bore teſte within the year, yet it was ſued after the year; the 
plaintiff demurred ; and adjudged by the whole court, that none 

nd ſhall be admitted, to aver, that an original was ſued at any time 
Newton, Contrary to the 2e. But Powell juſtice was of the contrary opi- 
Mic. 20 Geo. nion, and ſaid, that if a man is arreſted, and afterwards a writ is 
2. B. K. ſued with a 79% antedated ; in falſe impriſonment this may be 
avoided by pleading. Ajournatur. 


Braithwait ver}. Matthews. C. B. 


pi. 307 423. NA Atthews libelled againſt Braithwait in the ſpiritual court, for 
FOOTY M having ſaid; Matthews is a rogue, a cheating rogue, and 
keeps rogues company, Prohibition was granted, 


Hilliard ver/. Jeffreſon. 


Parſon libelled againſt the defendant in the ſpiritual court of 
Vert, for having cut elms in the church-yard, Prohibition 
Vs granted, upon ſuggeſtion, that they grew on his freehold. 


Faſter 


Eaſter Term 
9 Will. 3. B. R 1697. 
Hir John Holt Chief Juſtice. 


Hir Thomas Rokeby 
$ir John Turton Juſtices. 


Dr. Greonvelt's caſe: S. C. 1 Salk; 
| ; 144, &c. 
| | Y Carth. 421, 
R. Greonvelt being committed laſt vacation by the cen- 222, 


ſors of the college of phyſicians, was this term brought — Comyns 


Hir Samuel Eyre 
D into the King's Bench by habeas corpus, upon which the Commitment 
gaoler returned, that the ſaid doctor being examined laſt by che cenſors 


vacation, and convict, by the cenſors of the college of phyſicians — — 
for his ill practice upon the body of J. S. in the year 1692. by for male prac- 


which the ſaid J. S. died, was fined by the ſaid cenſors 20 J. and dice. 
committed to gaol, until he ſhould be delivered by the ſaid college, r 


or otherwiſe by due courſe of law, Upon which return the court vered by th 
reſolved ſeveral points, college, or due 
| courſe of law. 


1. Ref. That the ſentence or judgment was too general, for 
the cauſe of commitment ought to be certain, to the end that the 
party may know for what he ſuffers, and how he may regain his 
liverty ; if he was committed for the fine, it ought to be until he 
pay the fine; but if the intent of the cenſors was to puniſh him, 
not only by fine, but alſo by impriſonment, they ought to have 
made them two diſtinct parts of the judgment, by condemning 
him to priſon ſo long, and from thence alſo until he ſhould pay 


the fine. 


2. Reſ. That the King is creditor poenae - (as Roheby juſtice Salk 285. 
ae it) and that all fines for offenſes de jure belong to him; The King 
Secaule it is his correction, and the publick revenge is in his hands; ans“ 


2 > fines, 
4 by but 
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but yet the King may grant them, as in this caſe he has done to 
A 
the for offenſes committed within their lordſhips. 


* 


F 


means the King may make his own 
ſwered 1 that — — 
can is power, or 

— 2 offenſes, For per Holt chief jules it is 
and prerogative in him, for a fountain of and | 
ſubjects, as he obſerves them deſerving or uſeful to the publi 
And per Rokeby juſtice, as he cannot but have the adminiſtration of 
publick revenge, ſo he cannot but have a power to remit it by his 
pardons, when he judges it proper. Of neceſſity then, when the 
offenſe is pardoned, the fine is deſtroyed, to whomſoever it may 
belong ; becauſe the fine is the penalty of an offenſe ; and as there 
is no offenſe where the crime is pardoned, ſo there cannot be any 
penalty impoſed for the offenſe. 


which. 


4. The fourth point, if the mala praxis of the doctor in the 
year 1692 was not pardoned by the ſeveral a&ts of grace which 
have been made ſince; for then the commitment was illegal, tho 
impoſed only for a puniſhment, and not for the fine. And it was 

argued, that this power of correction in the hands of the college 
was in nature of a private judicature ; inſtituted for the redreſs 
and reparation of thoſe perſons, who loſe their friends by ſuch 
prejudicial means; that it is their ſatifaction and right, as an ap- 
peal is ; for this male 2 has injured a private perſon, and 
the law allows him ſatisfaction by this puniſhment; the name of the 
King is not uſed in the proceedings, as in an indictment or infor- 
mation; therefore the offenſe ought to be regarded, not as an inju- 
ry to him but to the party, for which this puniſhment is 9g 
recompenſe, and therefore cannot be pardoned, no more than at 
appeal. 


But the court reſolved, that mala praxis is a great miſdemeanot 
and offenſe at common law (whether it be for curioſity and expe- 

riment or by neglect) becauſe it breaks the truſt which the p 
| has placed in the phyſician, tending directly to his deſtruction. 
| | But yet the King may pardon it, as he pardons greater crime 
| And the proceedings againſt the doctor in this caſe were not, ® 
| was objected, for reparation to the party, for that ought to be h 


action upon the caſe, nor is it a civil proſecution as an appeal p | 


LL P — ES — — — — — 


found guilty of a riot upon 


of according to 13 593 
Hen. 4. cap. 7. now moved in arreſt 2 Upon which 
theſe points were reſolved by the court. F. Rem. 


386. 

1. When a riot is ſuppreſſed by the juſtices together with the Inquiſition for 
ſheriff, having the poſſe — with them for that purpoſe, and ye —_— 
they convi the rioters by a record of the force upon their proper — — 
view, the ſheriff ought to be party to ſuch inquiſition, and ſo he with the ee 
ought by the 19 Hen. 7. c. 13. But if the rioters diſperſe of them- ang 
ſelves, and after they are parted, an inquiſition is made of it by H. Cos. Vol. 
two juſtices'of 22 there is no need, that it appear by the in- fol- 496. 

uiſition that the ſheriff was party to the inquiry; becauſe the ju- Before two ju- 
fices may make the inquiſition without him, N ices of peace. 


2. When the conviction of a riot is by inquiſitien taken before 
two juſtices of peace, the inquiſition has no need to be, as taken 
pro domino rege et corpore comitatus, but pro domino rege is ſuffi- 
cient, or rather better; for their inquiry is not for the county, but 
for the King, and ſo is the conſtant form of ſuch inqueſts. But 
when an inquiſition is by the grand jury, then it ought to be pro 
domino rege et corpore comitatus. Sir William Nilliams objected, 
that et corpore comitatus was ill, becauſe their authority was not di- 
vided, or derived partly from the King and partly from the county, 
but from the King only, and executed only for him; and there- 
fore (by him) it ought not to be pro corpore comitatus. But this 


nicety was not regarded, and the court ſeemed to be of opinion that 
they were the ſame. | | 


z. That tho' the words of the ſtatute are, that the juſtices, c. After the 
ſhall make inquiry within one month after the riot, &c.- yet an month. = 
2 by them after the month is good. For the ſtatute intended $99. 575" 
only to haſten their proceedings, by ſubjecting them to the penalty Hawk. 163. 
in caſe they did not make inquiry within te month, and not to g N pp 
reſtrain their authority to the month, ſo as it could not be execu- ts 


141, 
ted afterwards : for the lapſe of the month makes them incur the See now the 
penalty, but does not determine their power, | — A 


Guillam 
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_ Guilliam ver; Hardy. 


8. C. 3. UTLLIAM brought a 
S Can, to J. 8. in an action 


him in the palace court, in Which action 


Ante 157. 
ſeire facias ; which was 
nizance was forfeited 
plaintiff demurs, and 
And reſolved, 


hudged that 


Bro, Certiora- That a record may be removed into the King's Bench, as well 
ri, pl. 11. by certiorari out of the King's Bench, as by certiorari out of the 


1 Ref. Chancery and removal hither by mittimus. 
Certiorari re- 


moves a record into B. R. The ſame law in C. B. ſo held by all the judges Hil. 8 & 9 Will. 3. C. B, 1696, 


2. Rel. If the judgment of an inferior court is removed into B. R. by 
—— do certiorari, and the party ſues a ſcire facias to have execution upon 
tion of a judg- ſuch judgment; he ought to ſhew in his ſcire facias that it is the 
ment removed judgment of ſuch an inferior court removed hither by certicrari, 
{ror A 4 and ought to ſhew the particular limits of the inferior juriſdiction, 

and pray execution within the particular limits. But if the judg- 
ment be removed into B. R. by writ of error, and affirmed, the 
party may have execution in any part of England, for by the al. 
firmance it is become the judgment of the King's Bench. But n 
a ſcire facias upon ſuch a judgment affirmed here the plaintiff ought 
to allege, that it was — hither by writ of error. And with 
this agrees 1 Sid. 213, Hutt. 117, 118. Riſam verſ. Godwin 
And therefore becauſe in the principal caſe the ſcire facias did no 
expreſs by what means the judgment was removed into the King's 
Bench, and general execution is prayed, where it does not appeit 
to the court, that they can grant ſuch general execution, for pet- 
haps the record was removed by certtorari : For this reaſon ie 


court adjudged, that the ſcire facias ought to be abated, 


3. Ref The ſcire facias was ill, becauſe it recited the judgment of the 
3 g inferior court, cut per inſpectionem recordi nobis conſtat y for if the 
an jaferior defendant pleads nul tiel record, it ought to be tried by the record 
court, itſelf, and not per inſpectionem recordi, But it ought to have beth 


Ray. 50% Prout patet per recordum, And therefore for theſe reaſons tl 
ſeire facias was abated, Jacob. 


3 


* 


Parket 


of the writ, ſo that you can never have ſuch a writ, 
never the cattle ; otherwiſe where the plea goes 
action. he cited 2 Cro. 219. And Hol chief juſtice remem- — | 
bred the caſe between Butcher and Porter, and return was granted bar, he fhall 
there, becauſe the plaintiff had not a right to the cattle. And bave return, 
he cited 39 Hen, 6. 35. where though the avowry was ill, yet the Ponber v. 
laintiff having no right a return was granted. And therefore 1 Salk. 94. 
in this caſe judgment was given for the avowant, and a return Mich. 2 Ann, 
ranted. Jacob. The ſame point reſolved Paſch. 10 Will. 3. B. R. B. R. Pref: 
tween Parrel and Scrimſhaw. — 
1 Salk. 5. 


Brown ver/. Corniſh, 


I Ndebitatus aſſumpit. The defendant pleads payment according s. C. « alk. 
J to the promiſes, 2. The plaintiff — cially, 1. Becauſe 16, | 
the plea, as he conceived, amounted to the general iſſue, Sed non pleaded ſpect- 
allcatur, For per Holt chief juſtice it is generally true, that no ally in was. 
plea which admits, that there was once a cauſe of action, amounts . Wer- 
to the general iſſue, 2. The ſecond exception was, that the defen- 1 ... 
dant does * judgment of the plaintiff's action, but ſays, quad Bro. Ved 
anerari non, 5c, And per Holt chief juſtice the defendant ſhould Me. 98. 103, 
not plead in this caſe, onerari non, Cc. becauſe the diſcharge is by 5% .g,, 
matter ex poſt facto, and there was once good cauſe of action. But cli Eutr. 

in debt upon bond if the defendant pleads non ef fadtum; or if it 203. 

be brought againſt an heir, and he pleads riens per deſcent, the de- 7 Tag 
fendant may plead onerari non, becauſe he does not admit any have con- 


cauſe of action; but in this caſe it could not be pleaded. And cluded to the 


therefore judgment was given for the plaintiff, Faces, 1 


̃ tainly would 
have been the ſame as the general iſſue. Orerari non, where pleadable ? 


A. drew a bill of exchange upon B. payable to C. or order; B. It a certain 
acepts it; B. pays the money to C. ed indorſes the bill payable n.. 
o D; D. brings caſe againſt B. who pleads payment to C. before eaſe on 4 
the indorſement, D. demurs f ciallyz and adjudged, that this A any 
4 4+ thin be 


thing may 
amounts'given in evi- 


Mich. 
to me 


Hallet ver/. Birt. 


14 $ for taking of three cows = oy called B, 
= 350 Jeden juſtifies, that the biſhop of Sali was ſeiſed of 
2 balk.-530. the hundred of A. in fee, in right of his biſhoprick ; and then he 
Mod 252. pleads preſcription for a hundred court, to be held from three 
5 52. P pr 
1 Salk. 30 · weeks to three weeks; and that upon plaints levied in the ſaid court 
ogg > wag w. or before the ſteward out of court, replevins time whereof, &. 
Stat. Weſtm, have been granted to him who levied the plaint, of the taking of 
1. c. 17. cattle, &c. that the plaintiff cepit et imparcavit theſe three cows, 
being the cows of J. S. in the place where, &c. within the hun- 
dred; that J. S. levied a plaint of this before the ſteward out of 


the court; upon which the ſteward granted replevin, &c, by virtue 


whereof the defendant as bailiff of the ſaid hundred court replevied | 


the ſaid cows, Gc. The plaintiff demurred. And exception was 
Colour. taken to the — that the defendant ſhould have given colourable 
12 Mod, 123. property at leaſt to the plaintiff; for the poſſeſſion given by the 
plea is not ſufficient colour. 5 Hen. 7. 18. 4. Bro. Colour 43. 


3 3 Cro: 262. And for default of this, the plea amounted but to + 
the general iſſue, For the effect of the plea is, that theſe cows 


belong to FJ. S. Now a plea of property in a ſtranger amounts to 
the general iſſue, and is ill. 27 Hen, 8. 21. a. | 


But ſerjeant Gould for the defendant argued, that the defendant | 


has confeſſed poſſeſſion in the plaintiff, which is ſufficient colour 
in treſpaſs. 7 Hen. 6. 35. 4. 14 Hen. 4. 25. a. Fitzh. Colour 243. 
And though it is objected, that the defendant has alleged, that the 
plaintiff 72zparcavit the cows (which is impounded) fo that the 
cows were in the cuſtody of the law, and not in the poſſeſſion df 
the plaintiff; he anſwered, that imparcare ſignifies but to incloſe, 
whereby the plaintiff might the better keep the cows in his poſſeſſion. 
2. By him, it is not neceſſary in this caſe, that the plaintiff ge 
colour; for where the defendant by his plea makes title to himſel, 
he ought to give colour; but not where he alleges property in # 
ſtranger, eſpecially in the caſe of an officer, who might juſtify l 
reaſon of a proceſs out of the King's court. Beſides, that ſome- 
times it is ſufficient for the defendant to lay the whole matter before 
the court by ſpecial pleading, though he might have. given the 
ſame matter in evidence upon the general iſſue. 2 Venir. 295. 
Hob. 127. Fitzh, Colour 1 5. ps CP But 


t 


S. before im 
| impounding they became in y 
the defendant has not given any good colour to the plain 


it is not continued, But the defendant ought to have pleaded, 
that the plaintiff cepit et detinuit the cows; and then he had given 
ſufficient poſſeſſion to the plaintiff, 2. After ſeveral arguments at 
the bar it was reſolved, that the ſubſtance of the plea was ill ; for 
the ſheriff could not _— by plaint at common law, but by 
writ only, and that in his county court. But by the ſtatute he 
might replevy by plaint out of court. Then ſince the ſheriff could 

not have done this at common law, the hundred-court, -which de- Hundred 
rives its authority from the county court, cannot do it by preſcrip — gy 
tion. And the ſtatute of Marleb. does not extend to the hundred — — 
court, Therefore this replevin granted out of this court is ill, eſ- vins. 
pecially being granted by the ſteward, who is not a judge of the See Skin. 675, 
court. And the uſage in ſuch caſe will not alter the law. There- 

fore judgment was entred for the plaintiff, . See tab. N. B. 73. 

2 Inft. 140, 141, Co. Li. 145. Mr. Shelley. 4 . 


Breedon ver. Gill. 


$1709 appeal from the commiſſioners of exciſe to the com- s. C. Comb. 
miſſioners of appeals, according to 12 Car. 2. cap. 24. the 474: 
commiſſioners of appeals offered to proceed in the examination of hy hv 
the former ſentence, upon the depoſitions taken at the former trial.; Mod. 269. 
Upon which a motion was made in B. R. Mich. 8 Will. 3. for 172 
prohibition, upon ſuggeſtion that all iſſues ought to be tried by goner: of aps 
examination of witneſſes viva voce; but that the commiſſioners of peals from the 
appeals proceeded upon ſhort notes taken by the clerk of the com- 1 
miſſioners of exciſe, who had no authority; which was not exa- Hob. 185. 
mination by the oath of credible witneſſes, as the ſtatute directs, Fi. 587. 
And it was argued at bar for the prohibition by Sir Thomas Powys, = 

dr Bartholomew Shower and Mr. Nerthey, and againſt the prohi- 

tion by the attorney general, the ſollicitor general, and Mr, Cowper, 

the ſame term. And being moved the laſt day of the term, Mr, 

"age the clerk of the commiſſioners of exciſe informed the court 

mat the ſuggeſtion was falſe; - for the examination of the witneſſes 


Tt _—.4 


fFFs 


K 


1 

8 
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j 
: 


j 


| =» gu ie + by the 
council for the prohibition, that the — — is because 
it does not purſue the direction of the ſtatute; for al nat 
ought to be upon oath by the letter of the act; and the act in. 


wers them to adminifter an oath, which argues, that it was the 

intent of the parliament that they ſhould proceed upon evidence 

given before themſelves. And if the act had not preſcribed thi 

method, the common law would have ſupplied it, which fig, 

+ + - that all proceedings ought to be by examination of witneſſes wy 

vsce. Beſides, that this proceeding upon the depoſitions 'befire 

taken cannot be a ſufficient ground for the commitioners of . 

peal to found their judgment; for the evidence (notwithſtanding) 

may be miſrepreſented, or evidence taken of the one fide only. If 

ſentence be given againſt a man before the commiſſioners of exciſe 

by default, if the commiſſioners of appeals upon appeal to then 

try the matter only by depoſitions, the party condemned will loſe. 

Depoſitions, the benefit of croſs-examining the witnefles. Depoſitions taken 

where evi- before juſtices of peace cannot be read upon appeal to the quarter 

dencs ? ſeſſions, nor can depoſittons taken before commiſſioners of bank- 

rupts be uſed at a trial at common law. And therefore theſe pr 

ceedings being irregular, they pray the aid of this court, which. 

ought to controul all inferior juriſdictions, and correct them in 

Partiality in their irregular proceedings. And Mr. Northey cited a caſe in the 

exerciſing time of King Charles the Second, where the mayor of Ld 

_ eſpouſed the cauſe of a plaintiff ſo vigorouſly in a court of the city, 

that no attorney durſt appear for the defendant, until Hal chief 

juſtice by menace of a mandatory writ out of the King's Bench d. 

Shorter v. layed the heat of mayor, He cited alſo a. caſe between Slwtr 

Fried, and Friend, intr. Hill. 1 Will. & Mar. B. R. rot. 39. where the 

_ 29 j. Caſe was thus: John Friend by his will gave 10/. to Martha Frient, 

If the ſpiritual and made Shorter his executor, and died; Shorter paid the legac) 
court does not to Martha Friend; and afterwards Martha Friend made Fri 

_— oF the defendant her executor, and died; Friend ſued Shorter for the 

4 by one legacy deviſed by John Friend to Martha Friend his teſtatrix i 

vor B. R. the ſpiritual court, where Shorter pleaded payment, and produced 

- prohibition, ONE Witnels to prove it; and becauſe the ſpiritual court 1 
a F 4 - 


amination upon oath within the intent of the ſtatute, and more 
beneficial to the King and to the party; for by this the evidence, 

if the witneſſes die, is preſerved; and the proceedings upon the 

appeal are more expeditious, and the preſence of the witneſſes is 

not required, when their attendance is requiſite in another place. 

In appeal to parliament no evidence is admitted, but that which 4 peal in 
was given at the former trial. And the reaſon why the evidence parliament. 
given before the commiſſioners of bankrupts cannot be allowed at 

a trial at common law is, becauſe ſuch matter does not come into 

the King's Bench, Cc. by way of appeal. And the reaſon of the 
proceedings of the juſtices at the quarter-ſefſions (as is mentioned 

by the plaintiffs council) is, becauſe their ancient method of pro- 

ceeding was ſo. And in the ſame manner this new juriſdiction 

follows their proper rules; for where original matter is given to 

original juriſdiction, they may chuſe their methods of proceeding, 

and no other court can over-rule them. Holt chief juſtice ſaid, 

that this caſe ſeems to differ from all the caſes of prohibitions 


which have been granted, but the caſe of Shorter and Friend ſeems 1 


5 Show. 172. 
to have the moſt reſemblance, But yet no prohibition ought to be No prohibici- 


granted to the ſpiritual court, for having allowed evidence, which che ori: * 
the common law does not allow. But as to the courſe of grant - court for al 


ing prohibitions for not allowing evidence which would be good lowing evi. 


at common law the difference is thus: When the eccleſiaſtical {2c which 


courts are poſſeſſed of a cauſe, which is meerly of ſpiritual conu- law has not 
lance, the courts at common law allow them to purſue their own lowed. | 
methods in the determination of it; but when in ſuch cauſe co- ——̈— * 
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Umpire elect- 


ed by arbi- 


trators. 


- 
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does 
ought to maintain hi 
ſentence. And it ſeemed to him, that it was reaſonable, that t 
commiſſioners of appeals ſhould have power to proceed by thei 
depoſitions. But yet he could not be of opinion, that it was di 
cretionary in the commiſſioners of appeals. Et adjournatur. Ay 
afterwards in term. Paſch. 9 Will. 3. the court pronounced thei 
opinion, that the commiſſioners of appeals ought to adminiſter ney 
oaths upon the appeal; becauſe the act of parliament is expre 
and has given them power to adminiſter oaths for the ſame pu. 
poſe. And therefore a prohibition was granted quoad the admitting 
of the depoſitions taken in writing before the commiſſioners 
exciſe. But Holt chief juſtice ſaid, that his private opinion wa, 
that if the witneſſes were dead, or could not be found, then the 
commiſſioners of appeals might make uſe of theſe depoſitions; bit 
that not being before him judicially, he would not give a judicul 


Reynolds ver. Gray. 


PER Holt chief juſtice, if arbitrators have authority to chul 

an umpire, and they chuſe A. accordingly ; they have exe 
cuted their authority, and cannot make another election, though * 
A. does not accept of the umpirage. Contra, if they ele@ upon 
expreſs condition ; for then he is no umpire, until the condition 
be performed. But Reokeby juſtice doubted of this, for it ſeem 
implied in the election, if the party elected will accept it. Ex i. 
latione m'ri Jacob. In the fame caſe it was ſaid alſo by Holt chief 
juſtice, that if the arbitrators chuſe an umpire, before the time 
for them to make their award be expired, it is void, though they 
are reſolved to make no award themſelves. Ex relatione "1 
Jacob. | . 


” S> 


"Ret 


* 
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Rex verſ. majorem, &c. Exeter. 
Trin. 9 Will. 3. B. R. 


Li- id u writ of mandamus Gerd to 
of Exeter, to command them to admit him 


the mayor, &c. 8. C. 1 Show. 
to be an alder- 35% - 
man of the city being duly elected. To which mandamus return dne by 
was made, that Lind/tone was never elected. And it was moved, the mayor, 
that this was an inſufficient return, becauſe it was not under 1 yy 
hand of the mayor, or ſeal of the 1 12 ; and therefore it is Comb. 324. 
uncertain, againſt whom Lindſtone ſhall have an action for this 

falſe return. But per Hoit chief juſtice, et tofam curiam, the re- 

turn of a mandamus is matter of record, and acts done 


cor pora- 
tions upon record have no need to be under hand or ſeal, — in 
ſuch caſe an action lies againſt the body politick, or the perſons 
who procure the falſe return. And a return by ſheriffs had no 


need to be under hand and ſeal before the ſtatute of Vor. Ex 
relatione mri Shelley. 


Lambert verſ. Aeretree. 


OBoeral part; owners of a ſhip. Some of them were deſirous Several part- 
„that the ſhip ſhould go to ſea, and others of them would not ders of a 


conſent. Upon which they procure the ſhip to be arreſted by pro- — 4 — 
ceſs out of the admiralty, and compelled thoſe who intended to a voyage, and 


ſend the ſhip a voyage, to enter into recogniſance in the admiralty, ſome not, the 


conditioned that the ſhip ſhould ſafety return. After which the —_- 


ſhip began a voyage, in which ſhe was loſt. And upon this the for the ſafe re- 


perſons, who were bound for the fafe return of the ſhip, were min * 


| ; = : „and then 
lued in the admiralty. Upon which a motion was made, that the ſhe ſhall make 


King's Bench would grant a prohibition. 1, Becauſe the recogni- 2 voyage. 
lance not being in nature of a ſtipulation, the admiralty had not 2 
power to compel the party to enter in it. 2, Becauſe this ſuit be- 4 lot. 135. 
ing in nature of debt upon a recogniſance, the admiralty had not * 192, 
cogniſan f „ B h hibi . d . d b the uſton v. 
gniſance of it. But the prohibition was denied by the court Hebdon, 
(abſente Holt chief juſtice) becauſe this ſuit is between the part- Trin. 18 & 


owners of the ſhip, and the property is admitted; and therefore it 1? Geo. 2. 


properly conuſable there. 2. If the admiralty had not power robe =? 
to take ſuch reco 


| gniſances all navigation muſt be obſtructed, if one =E of Serj. 
obſtinate part-owner would not conſent, that the ſhip ſhould make 


d e and e contra it is very reaſonable, that he have ſecurity, f. 5 Ann. 


wat the ſhip ſhall return in ſafety, ſince he does not conſent to the n 


Degrave v. 
voyage. Er relatione m'ri Shelley. See Littlet. ſect. 323. | Hodges, 
3 „ 


Watkins 
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Collateral 

promiſe, P if B. cure D. of a wound, he will ſee him paid; this is 
what? a promiſe to pay if D. does not, and therefore it ought to be 
Pf. 1085, Writing by the ſtatute of frauds. But if A. promiſe in ſuch 


Eaſter Term 9 Will. 3 


Watkins ver/. Perkins at Guildhall, 
ER Holt chief juſtice, if A. promiſe B. being a ſurgeon, 


that he will be B.'s 
immediately the debt 


z 


1 whatever he ſhall deſerve 
A. and he is liable without writing. 


Garbrand ver/. Allen at Guildhall. 


S. C. Comb. Tu brought by the husband for money paid by the plaintiff 
_ wife to the defendant for land conveyed by the defendant to 
Trover by the the plaintiff's wife by bargain and ſale without the husband's knoy- 


— 2 1 edge. And per Holt chief juſtice, if articles of agreement are 


out by tle made by a feme covert by the order and appointment of her huſ- 


— band, and the money is paid by the wife in purſuance of fuch 


agreement; or if the husband (though not privy at the time of the 
purchaſe) afterwards conſents to it: the property of the money is 
altered; and the husband cannot maintain trouver. But if he is not 
privy to ſuch purchaſe, nor agrees to it; trover will lie for him 
againſt the vendor, who receives his money of his wife. 


Bolton ver/. Hillerſden at Guildhall. 


450. note to the plaintiff obliging his maſter to pay 100/, to 


alk. 234 * | | 
Santana plaintiff or his order, according to the cuſtom of merchants 
OE Upon this note aſſumpſit was ſued againſt the defendant. And upon 


evidence at the trial the plaintiff proved this note to be the writing 
* of the apprentice, and that the apprentice had once given ſuch: 
p 1 note to Mr. Monpeſſon for money received by the apprentice of 
Mr. Menpeſſon, which money was applied to the maſter's uſe, and 
that Mr. Monpeſſon had recovered the money of the maſter, The 
proof for the defendant was, that he did not truſt his apprentice 
to give ſuch notes; and that was proved by ſeveral, who had been 
his apprentices. The apprentice himſelf ſwore, that he had lo 
100 J. of his maſter's money at play, and that the day following! 
foreign bill was drawn upon his maſter, which he could not pi 
and the money which he had loſt at play both; therefore he tt, 
ſorted to the plaintiff Bolton, with whom Hillerſden uſually had 


of the ſervant. 


dealings: and becauſe the perſon who brought the foreign bill, 


would 


S. C. comb. | HE defendant being a merchant, his apprentice delivered 1 


a mu — Md A Ls 


Eaſter Tem $ 
0 l = 
— oo — — = 
4 - 


the onh had, be 


8. 
LEE 


#7 
- 
- 


WE 


ner, ew 

ir Sir Robert 

e the ſervant 1 Wylonds's 
it of his 
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- F1, 


maſter ; yet the 
ed to the ſeryant; becguſe eyery man ought 
ſeryant he makes yſe of; 4nd if the fraltef happejied io hav 
bad ſervant, it is more regſonable, that he ſhould Tiffef for the 
negligence or villany of his ſervant, than'a meer Ae. By 
Halt chief juſtice, if a maſter has never idtruſted”a "ſervant, ' 
charge him by ſigning of notes in the  maſfer's name ;"yer"if the 
money, for which ſock pate is f 1 comes to the” uſe of the 


4y 


maſter ; or if in this preſent caſe the ſervafit gave the note to rails 


money ie pay the foreign pi 175 to his Hater. Which'is for 
the benefit of his maſter ; ſuch note will bind'the maſter, thougk 
he never permitted the ſervant to ſign ſuch notes Loa; But If 
this caſe che ngte was given for the money which the appret- 


tice had loſt at gaming, and which did not come 'to the maſter's 


uſe, the maſter ought not to be boun 


41. ' of 377 d by it. But the jury gave a 
rerdiet for the plaintiff, which Holt well approved, 00 


FE *- 


Rex ver. Chalke. 
Hil. 8 Vill. 3. B. R. 


to command them to reſtore an alderman, they make re- 396. 

turn, that he being mayor ſuch a year, miſemployed the revenue Disfranchiſe- 

of the corporation, &c, to ſuch uſe, &c. and that he raſed one * FOR 

of the books of the corporation, &c. and that being charged with gy. 446,452. 

theſe crimes, he had been heard what he could fay in his defenſe, 

and therefore they removed him, &c. And Mr. Northey took: ex- 

ception to the return, becauſe it does not appear, that the party 

Was ſummoned ; and the rule in Glide's caſe in this court, Tin. rex v. Glide; 

4 il. & Mar. was, that ſummons was neceſſary in all caſes of 4 Mod. 33, 

Ufranchiſement, except where the party does not live within the 

\IPoration, but in ſome diſtant place. And though it is faid, that 
a M m m a 
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PON a mandamus directed to the corporation of Wilton, s. C. Comb. 


— ———— 
CS —— 


A —— -- 


—— — 


that it is not ſaid that the order to remove bias win Wl 
Common ſeal. common ſeal of the corporation, But per Holt chief juſtice, if: 
burgeſs be conſtituted by patent under the common ſeal, he ought 
to be diſcharged in like manner; but if by election, there it is on 
entred in the book, and an order is ſufficient to diſcharge him, 6 
that they may disfranchiſe him without any inſtrument. under ther 
Common common ſeal. And (by him) a common council is incident to al 
council. corporations of common right, unleſs it be otherwiſe provided by 
the patent of creation. 3. The third exception was, that the of 
Cauſe of diſ- fenſes were not ſufficient cauſes of disfranchiſement ; for as to the 
1 miſemploying or nonpayment of the money, that is no cauſe d 
forfeiture, becauſe the corporation may have their action for it 
beſides, that it is not ſaid, that he was required to give any account 
for it. And as to the raſing of the books, it may be that the 
entry was wrong, and he only made it as it ought to be; for it 
not averred that it was as it ought to be, nor is the rafſure averrel 
to be to the detriment of the corporation. And of this opinion 
was the whole court, and therefore a peremptory mandamus ws 

granted. Ex relatione m'ri Jacob. | 


Trinity Term 
9 Will. 3. C. B. 1697. 
Fr George Treby Chief Juſtice. 


Hir Edward Nevill WP 
Fr John Powell (uf My” 


Memorandum, Sir John Somers Fknight, keeper of 
the great ſeal, was created baron of Eveſham, and 
lord high chancel f England. 


4 


Williams verſ. Lacy. 


Jectment for lands in Somerſetſpire, upon the demiſe of s. c. 2 Salk; 
Suſanna Lacy. Special verdi&t, that William Lacy ſeiſed $55. 
of the lands in queſtion in fee, by leaſe and releaſe bearing, PR. 
date 1 Apr. 1675, conveyed theſe lands to the uſe of s. c. Comb. 
himſelf for life, remainder to PVilliam his ſon and the heirs males IM 
of his body, remainder to the heirs males of his own body, re- Noy _— 


mainder to his own right heirs; the jury find, that William the Pigot 58, 59 


father died; William Lary the ſon entred, and was ſeiſed in tail & % 4. 14 


male; that 2 Vill. & Mar. John Keite ſued a praccipe bearing concernining 
tee the ſeventh of November againſt Miles Corbet for theſe lands, common re- 
which writ was returnable quinden. Martini, at which day Miles . 


Cerbet appeared, and vouched William Lacy the ſon, who was not . 


preſent in court, upon which a ſummoneas ad warrantizandum il- nant before 
ſued, returnable cri Hilarii following; that in the mean while ie /mmoneas 


| ad ti- 
tween the tele of the ſummoneas ad warrantizandum and the re- g,uum ſued, 


burn of it, 472, the ſecond day; of January, William Lacy the ſon but afterwards 
by leaſe and releaſe conveyed the lands to Miles Corbet, to make "4 before the 
im complete tenant to the praecipe; that afterwards the recovery a tenant made; 

paſſed, which was to the uſe of William Lacy and his heirs ; that is 2 good re: 


William e: 


— — 
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.Samburn v. 


53347. 


5 


— he might abate the writ, bat if | 
he admits the writ good, but the vouchee may 


y 
all by e |; but in ſuch caſe the tenant will notrecover in 
Nan l. loft nothing. But if he deceme tehant after the 
voucher, and judgment is given (which is not given upon the pra- 
cipe, but upon the laſt votcher) this judgment binds the land; 6 
that when the recoveror takes execution, the tenant cannot avoil 
it for this ſubſequent purchaſe ; ſo that then the tenant loſes the 
land, and then he 01 recover in value agairft che vductter; md 
the vouchee over. But if it be but a recompenſe by eſtoppel, 
yet it will conclude all parties and privies, and be a good bar t 
bar them. Stile 319. 26 Hen. 6. 49. Bro, Counterpha d 
voucher 32, Recompenſe in value 30. Godb, 218, If the law be 
fo in AdFerfary writs, as (fait he) it is, mach anore euglit it to be 
ſo in Cale of a cb mmon rech ey, of ich the hav taſtes natice u 
a'cortimon"coriveyatice ; andthereſere the court Will make it good 
if it 'be:pofſible, And for an guthierity in point he oftel dell h 
'tween Samduin and Beit, Hil. 3 Mill. & Mar, B. R. where n 
error to revetſe a con mon fecovery it was adjudged by che Mh 
butt, that if there is a good tenant to the prurelpe at any time be. 
fore the recovery paſſes the recovery ſhall de good; but there th 
vrit of etror abdted for another reaſon. 1 


Wright King's ferjeant for · the defendant argued, Ahat there mill 
be a good tenant to the praceipe at the return of the it, 6 
"otherwiſe the tenant might abate the-writ by the: plea-of nenten: 
(for he cannot render the land, as the writ commands, if he hu 
not) but if he dves not plead it, it halb be good by eſtoppel 0), 
und bind the tenant and Bis heirs. And all the books cited-on ie 
"other ſide are of tenants in fee, Then this being only 
eſtoppel, it ſhall not bind the" Me in tall; beeaüſe he does m 


* 
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ht againſt the ſon in the liſe of 
the father, and after the return of the writ the father dies; though 
he is tenant, yet ſince it is by act in law, he may notw¾ithſtand- 
ing plead nontenure. The ſame law if a praecipe be ſued againſt 
the reverſioner, living the tenant for life, and tenant for life dies 
before judgment, yet the reverſioner may plead as above. But if 

the reverſfioner had accepted a ſurrender of the tenant for life 

pending the writ, this would have made the "writ good, becauſe it 

was his own act. 1 Hen. 6. 1, 2. 8 Edu. 3. 82. 37 Hen, 6. 16. 

3 Hen. 7. 8. And the caſe in 41 Edw. 3. f. is 14 for 

there a praecipe was ſued againſt A. who pleaded that he was not 

tenant of the land at the time of the writ purchaſed, but that B. 
was tenant, againſt whom he ſued a formedon upon a gift in tail 
made to his grandfather, to whom he is heir in tail, and that he 

recovered upon the formedon, and ſued execution by ſcire facias, 

Tc, and it was objected, that A. was now in by deſcent, which was 

an act in law; but Kron there ſaid, ſince he hath ſued execution 

by ſcire factas, he has affirmed the demandant's writ good, becauſe 

it was his own act; to which Finchden chief juſtice agreed. And 

5 Hen, 5. 9. and Ney 126. agree this diverſity. And therefore for 

theſe reaſons the court were clear of opinion, that the recovery was 

good ; but upon the importunity of the defendant's counſel they 

gave them time till Micbaelmas term, to ſearch for ſomething more 

to ſay for the defendant, And after arguments at the bar in Mi- 

cogelmas and Hilary terms following, in Eaſter term, 10 Will. 3. C. 

B. judgment was given for the plaintiff by Nevill, Powell, and 

lencowe juſtices, reby dubitante, Poſt. 475. 


Truſoott ver / Carpenter and Man. 


H E plaintiff brought an action of treſpaſs, aſſault, battery, vide 2 Str.. 

wounding and impriſonment, againſt the defendants; and 1184. 

* that the defendants at ſuch a day at St, Ree in Cornwal, 

Waulted, beat, wounded, "= impriſoned him, and detained him 
Nana in 


in priſon until he paid a fine of 3. 16s. and 8d. Oe. The 


de ſendam 
to the wounding plead not guilty; 3 totum refiduwm 
ani, - infſultus, et plead, that the 42 
dant Carpenter entred a plaint in debt againſt the plaintiff in g 
court of Lawnceflon in Cormeal for a debt due to him infra juri 
diftionem curias; that a ſummons iſſued thereupon aga 
plaintiff, and 1ichi/ was returned thereupon; then a capias iſle 
* directed to the defendant Man, to ſeiſe the plaintiff, which un 
awarded the 27th of January 7 Will. 3. returnable the 10th « 
April following, that this capias was delivered to the 
Man, and he by virtue t before the return of the writ, d 
the gth of March at Launceſton aforeſaid, at the requeſt and ip 
ſtance of the defendant Carpenter took and arreſted the plaint 
and detained him in cuſtody for want of ſureties until the 10th d 
March, at which day the plaintiff paid the debt, which was the zl 
165. and 8 d. Ge. and the defendant Man then and there by ch. 
ſent of the defendant Carpenter let the plaintiff go at large; whic 
is the reſidue of the ſaid treſpaſs, aſſault, and impriſonment, when. 
of the plaintiff complains; and they traverſe aZ/que hoc that they 
are guilty of any other treſpaſs, aſſault, or impriſonment, beim 
the teſte of the writ, or after the return, or at St. Ree, or ay 
other place out of the juriſdiction of the court of Launceſton, The 
+ Poing, Plaintiff replies, that the cauſe of action aroſe at Sr. Neots, abſque lk 
'— _* that it aroſe within the juriſdiction of the court of Launceſton. The 
defendants demur. And LZutwyche and Girdler ſerjeants for the 
plaintiff argued, that the replication has avoided the defendant! 
plea ; that the defendant by his demurrer has confeſſed, that th 
cauſe of action aroſe out of the juriſdiction of the court of n 
ton, and then the officers who execute any proceſs are puni 
Contra, if the court has juriſdiction, but the proceſs is erroneou 
And for this they dited 10 Co. 76, the caſe of the 1 1 Rik 
Abr. 547, dog. March 8, 2 Rolle Rep. 109. and Mich, 28 Car. 
Higgenv. C. B. Rot. 516. Higgen verſ. Martin, An action was brougit 
Martin. as here againſt the aintif who recovered in the inferior cout 
and the officer for falſe impriſonment ; the defendants juſtin 
as in this caſe; and the plaintiff replied, that the cauſe of an 
aroſe out of the juriſdiction of the court; and upon demum 
Gelder v. it was adjudged for the plaintiff upon the reaſon and authorit] 0 
Pratt. the caſe of the Marſbalſea. So Hil. 33 & 34 Car. 2. C. B. A. 
The officer 4 58. or 1029. Gelder v. Pratt, the ſame caſe and the ſame rev 
2 ©) exe. lution. Sed non allocatur. For, per curiam, neither the offer 
cuting proceſs nor the party are bound to take notice, whether the cauſe of ac 
of an _ ariſe out of the juriſdiction of the court; and therefore the te 
che clue of tion of the caſe of the Mar/balſea was a hard reſolution, and wr. 


ation aroſs ranted by none of the books there cited. But if the cauſe of att 
Out ot the 


n u; . . vAYs Av R in 
edlen. on aroſe out of juriſdiction of the court, the defendant 15 


funding his replication was not good, yet the defendants plea was 


declared of an expreſs battery ; therefore theugh the juſtification 
of the impriſonment impliedly juſtifies a battery; yet when an 
expreſs battery is laid it ought to be juſtified alſo. 1 Roll, Rep. 


TH 


for plaintiff, that notwith- 2. Point. 


ill; for the defendant juſtifies under a capias tefle the 27th of 1 
nuary, and returnable the 10th ef - following, and ſays, 

by virtue thereof he took the plaintiff the gth of March and diſ- 

1 him the 10th, and traverſes, ab/que hoc that they were guil- 

ty at any time before the ce and after the return of the writ; ſo 


that there is a time not traverſed, in which the defendants may 
be guilty, notwithſtanding any thing that appears to the contrary, 


via. between the 1oth of March, which was the day of the diſ- 


charge of the plaintiff, and the tenth of April, which was the 


return day of the writ. And they cited Carter 84. Atkins V. Mich. 18. 
Cleaver, And of this opinion was the whole court. 


Car. 2. 


*X1 


A ſecond exception was taken to the plea, that the plaintiff has 4 Point. 
attery net 
juſtified, 


176, Wilſon v. Dod; and there it was adjudged a diſcontinuance, 
becauſe there was no anſwer to the battery. But there is here an 
anſwer, ſuch as it is, for the defendants ſay, quoad totum refiduum 
tranſgreſſionts, &c. which the defendants intended to be a juſtifica- 
tion for the whole, and ſo to comprehend the battery, and there- 

fore no diſcontinuance. - But it is an inſufficient juſtification, be- 

cauſe they juſtify by implication only a battery which is included in 

the impriſonment, where an expreſs battery ought to be juſtified, 

Beſides, that if an officer has a legal proceſs to arreſt a man, yet an oficer up- 
he cannot beat him, unleſs. he refiſts; but no ſuch thing appears on an arreſt 
here, and therefore for this reaſon alſo the plea is ill. And ſo it R 
was adjudged, Paſeb. 169 1. C. B. intr. Hil. 2 Will. & Mar. Rot. reſiſtance. 
955 Stony v. Calvert, and 2 Vent. 193. Carre v. Donne. And. g ony v. Cal- 
of this opinion was the whole court; for where an expreſs battery vert. 

is laid it is not enough to juſtify the impriſonment upon legal pro- 

ceſs, which includes a battery; but the defendant ought to go on, 

and ſhew that he arreſted the plaintiff, and the plaintiff offered to 

reſcue himſelf, and fo the defendant was compelled to beat _ 

33 bo or 


232 Trin, Term 9 Will. 3. 


or -otherwiſe if it be not forks ed contre, 008 
ne And therefore 
defects in the plea 


the plaintif, 


en. 
two 
for 


theſe 
judgment was given hy the whole court 


 Wainford ver/. Barker. 


If # man-be P ON motion for a, b 


ibition to the ſpiritual. court of Ny. 
cited in the wich (where the plaintiff was cited as adminiſtrator to 
ſpiieul coor S. to account, &c, at the .inſtance and proſecution of the defer. 


a ad- dant) upon a ſuggeſtion, that the defendant was not a.creditor, nor 
Num, next of blood, to the inteſtate. The queſtion was, whether the 
other is no defendant, who had a debt due to him from the inteſtate by ls. 
, creditor, &c. ple contract, but more than fix years were _ wh he 
——— ſhould be accounted a creditor within the ſtatute of 1 Jac. 2. cap. ij 
ed. to be enabled to compel the adminiſtrator to account. And ad. 
1 _ 56 judged, that he is a creditor within the act; for it is a debt, tho 


— barrable by pleading of the ſtatute of limitations; and therefore the 
WhO! prohibition was denied. 


Pechey ven. Harriſon. 


8. C. 1 Salk, "HE plaintiff being an infant brought an action by guard. 

2 "he an. And after verdict for him, it was moved in arreſt f 

Adimittance of judgment, that there was no warrant for him to appear by guardian 

a guardian jaagme 8423 PP Y gua 

.ought to be entred upon record. And it was reſolved by the whole court, that 

1 the admittance of a guardian ought to be upon record, becauſe it i 

Een 325. the act of the court; for the court takes care of infants, that none 

ſhall ſue for them, but thaſe that are reſponſible; for if the infant 

be prejudiced he may have his action againſt him. But judgment 

cannot be arreſted for this cauſe, no more than if no warrant af 

attorney be filed. But upon error brought, and diminution alleged | 

and certified in B. R. it will be ill, for which the judgment may 

2 de reverſed. But judgment can never be arreſted, but for that 

reſable? Which appears upon the record itſelf; but this admittance ouglit 

not to appear upon this record, but upon the remembrance of tht 
prothonotary. In the ſame manner if a record begins, that A. l. 

ſummonitus fuit, which preſuppoſes a writ ; yet if there be no wil 

wa judgment cannot be arreſted for this reaſon, but the party M9 

have a writ of error. So in this caſe it is ſaid upon the plea 10% 

that he appears per guardianum ſuum ad hoc ſpecialiter admiſſum pe 

curiam, which ſuppoſes that there is a regular admittance upon tht 

prothonotary's remembrance z but if there is none, it is not.examin- 

able here. Therefore judgment was given for the plaintiff.” - 

a 4 F. e. . | Harriſon 


. 
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Harriſon ver/, Britton. 


E The defendant makes conuſance as bailiff to J. S. num or noe, 
RR Tt lande traverſes, abfue bee that he is be The de- traverſable in 
fndene derparrs: And Jangmane tor om. For the difference is . ale“ 
between treſpaſs and replevin, In the former ſuch a traverſe may; Lev. 20. 
be taken, but not in the latter 


Llewellyn verſ. Pinock. 


Otion was made by ſerjeant Geers for a prohibition to be di- For words 
reed to the court of the biſhop of Llandaff, where a libel not known 

was againſt the plaintiff for Ye/ſh words, and no Anglice was laid mow — 

in the libel; ſo that he urged, that the court could not underſtand to be with an 

them. But the motion was denied, for (per curiam) in Wales Alice:! 

they underſtand the words, and therefore there is no need to lay 

an averment of the ſignification with an Ang/ice, But in an action 

brought for Welſb words in England, an averment of their ſigni- 

fication ought to be laid. | | 


Sir William Duncombe v. Church, the warden of 
the Fleet. | 
* William Duncombe obtained judgment againſt Church for Salk. 1. 
\_) 4000/7, for an eſcape, and upon affidavit made, that it is a juſt Sequeſtration 
debt, it was moved that he might have a.rule for ſequeſtration of - _— 
the office, according to the late act of parliament. And the que- the Fleet. 
ſtion was, how this act ſhall be put in execution? And per cu- 
71am, a commiltion of ſequeſtration ought to be granted to com 


miſſioners appointed by the court, under the ſeal of the court. 
And a commiſſion was granted accordingly. 


Roſſe ver/. Hodges. 


EBT upon bond dated the 19th of March 1695. conditioned 
to perform the award of A. and B. of all actions, demands, &c, 
od the award be made, and delivered in writing, before the 
rſt of April next following ; and in caſe the arbitrators make no 
oe within that time, then to perform the umpirage of John 
"*, a quod he make his umpirage before the twelfth following. 
e defendant pleads, that the arbitrators made no award, but that 
OOO f the 


ita qu 


Departure. 


Requeſt, 
where neceſ- 
fary ? 


Re aſſign 
ment, what? 


being void, the breach of it will ſignify nothing. - Sed non al. 


Trin Term 9 Will. z. 


the umpire made an 
cited, whereas Hadg 

plaintiff 30 J. for ſecuring whereof the plaintiff had 
certain lands to the defendant; and whereas - a 
between the plaintiff and defendant concerning that i 
awarded that the plaintiff Refſe ſhould pay to the defendant 
35/. before the of June next following, and that in 
time he ſhould permit the defendant to enjoy the poſſeſſion of 
mortgaged lands; and that upon payment of the ſaid 35 l. to 
defendant, the defendant Hodges ſhould account to Raſſe the pla 
for the mean profits, and deliver over to him the mortgage 
and re- aſſign to the plaintiff the mortgaged land; and then award 
mutual releaſes until the day — bond : and the dt. 
fendant pleads performance generally, laintiff repli 

he paid — 351. before the day appointed, boy that es 
has not re- aſſigned. The defendant rejoins, that he delivered the 
mortgage deed to the plaintiff, and was ready to re- aſſign, but the 
plaintiff had not requeſted him, The plaintiff demurs. And k- 
ſolved, 1. That the rejoinder is without doubt a departure fron 
the bar; for in the bar the defendant pleads general performance 
and in the rejoinder he ſhews a ſpecial performance. See 2 K. 


- 612, 619. intr. Trin. 21 Car. 2. B. R. rot. 882. Then Writ 


ſerjeant for the defendant took exception to the replication, that i 
is not faid, that the plaintiff requeſted the defendant to re- aſſpn. 
Now before requeſt, this being an act to be done with the concur 
rence of both parties, the defendant has time during his life, ( 
Li. 208. b. Sed non allocatur. For per curiam, the re-aſſignmeit 
might be made without the .preſence of both parties ; for a deed 
delivered to the uſe of the party though abſent will be good, and 
the intereſt will veſt in him. But if it had been to re-infeoffe, i 
had been otherwiſe ; becauſe there the party muſt have been preſent 
to take the livery. Beſides, that it is manifeſt, that the umpir 
intended that at the ſame time upon the receipt of the money tle 
defendant ſhould re-aſſign. And if it had been a fee, it migit 
have been done by leaſe and releaſe. Then Wright for the defet- 
dant faid, that if any part of the award is void, and the non-pe. 
formance of that is afligned for breach of the bond, the plaintif 
cannot recover. Now here the non-reafſignment is aſſigned fr 
breach ; but the award, as to that, is void for the uncertainty, 
non conſtat by the award for how long time this re- aſſ gnment ou! 
to have been, for years, life, or fee. Then this part of the ava 


catur. For per curiam, the word re-aſſignment imports, that! 
was but a chattel; but however it ought to be extended to 
whole intereſt mortgaged. And therefore judgment was given 
the plaintiff, 

Black! 


2 
8 
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Blackett ver/. Anſley. 


ſeven part-owners of a ſhip would ſend her a voyage, Admirdty. 
would not con- 5. 128, 
ſtipulation in nature of a - 


John Thorpe v. Ric. Thorpe. 
Intr. Hil. 8 Will. 3. C. B. Rot. 1667: 


HE plaintiff brings indebitatus aſſumpfit againſt the defendant 8. c. 1 Salk. 
for 71. and declares, that whereas he had mortgaged to the 171. 

defendant certain copyhold lands, redeemable upon the payment of x". 245: 
ſuch a ſum of money, the defendant, in conſideration that the Ro. Abr. 408. 
plaintiff would releaſe to the defendant his equity of redemption, Yelv- Fane 
aſſumed to pay to the plaintiff 7. the plaintiff avers, that he did 3 Mod. 258. | 
Teleaſe his equity of redemption ; but that the defendant has not 
paid the 7 /, The defendant pleads this releaſe in bar of the action, 
becauſe after the words [equity of redemption] the ſcrivener had 
added [and all actions, duties and demands.] The plaintiff demurs, 
And the queſtion was, whether this 7 J. was releaſed by theſe ge- 
neral words? And per curiam adjudged, that this duty of the 7 /. 
was not extinct. For where there are general words only in a re- pxpoſiion of 
leaſe, they ſhall be taken moſt ſtrongly againſt the releaſor; as ſenterces. 
where a releaſe is made to A. and B. of all actions, it releaſes all 
ſeveral actions which the releaſor has againſt them, as well as all 
Joint actions. So if an executor releaſes all actions, it will extend 
o all actions that he hath in both rights. 39 Edw. 3. 26. 6. 2 Ro. 


Abr. 


* 
2E ERA 


* 
& 


11 


by deed acknowledged the receipt of 5 

releaſed the ſaid legacy, and all actions, ſuits and demands 
he had againſt C. as executor to B. and after argument in B. 
was adjudged, that nothing was releaſed but the 5/. And 
fore in the principal caſe judgment was given for the plaintiff, 
2 Cro. 623. Porter v. Philips. Poſt. 662. 


> 
7” 


of 


Oſborn ver/. Poole. 


8. C. Lutw. Otion was made laſt Eaſter term for a prohibition to be di- 
1953: fa 11 rected to the ſpiritual court of Coventry, where a libel was 
parſon, viz. Preferred againſt the plaintiff, being a parſon, for theſe: words; 
He is a pitiful Pogſe is a pitiful pimping raſcal, et alia verba turfiſſima. And 
1 ral- a rule was made, that the other fide ſhould ſhew cauſe why a pto- 
4 Rep. 19. hibition ſhould not be granted. And now the laſt day of this term, 
Cro. Jac. 65, upon motion to grant the prohibition abſolutely, the court held, 
_ 04 that nothing ſhould be more defamatory of a parſon than of a lay- 
Lat. 47- man, unleſs it concerned his ſpiritual function, and imported ſome 
2 $7 3-998: crime puniſhable in the ſpiritual court. Therefore knave or rogue 
Vo. & js not puniſhable there ; but if it is ſaid, that he is a knave in his 
2 Inſt. 493- preaching (the ſpeaking being of a parſon) no prohibition ſhall be 
4 o_ 28. granted, becauſe it defames him in his function. @ Roll. 295, 7. 
3 Heb. 28. . : . | 
But the word pimp is puniſhable there, whether it be ſpoken of a 
clergyman or a layman ; for the crime which it imports, is puniſh- 
Adjeftive able there. Godb. 66, Then if the party makes uſe of an adjectire 
words. word, the difference is, where the adjective word imports an at 
done or a habit, and where it imports only an inclination ; as to 
ſay, that J. S. is a bribing attorney, or murdering villain, cr 
pimping raſcal, theſe import an act done, and are puniſhable at 
common law, or puniſhable in the ſpiritual court, being taken di- 
{tributively. But to ſay, that J. S. is a murderous villain, 0 
pimperly raſcal ; the law is otherwiſe, becauſe theſe import only 
an inclination, And of this opinion was the whole court. But 
then Treby chief juſtice ſaid, that the queſtion would be, in what 
ſenſe the court would underſtand theſe words, for the pronun- 


ciation. of the words added. much to their ſignification; then it 15 
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Lambert verſ. Cook. 
Reſpaſs for the taking of cattle at D. parvum 


years to commence from Lady-day 8 Will. 3. that the defendant 
by virtue thereof entred, and took the cattle there damage feaſant, 
&c. The plaintiff replies, that before the demiſe made to the de- 
fendant J. S. demiſed this Blackacre to him, to hold de anno in 
annum quamdiu ambabus partibus placuerit, and that he entred 
and put in his cattle, and that the defendant took them within the 
two years; abſque hoc, that F. S. demiſed to the defendant modo 
et forma, &c. The defendant demurs, and ſhews for cauſe, that 
the plaintiff non traverſat the laſt leaſe, Sc. And Lovell ſerjeant 
for the defendant argued, that the declaration was ill, becauſe it is 
for taking of cattle at D. parvum praedict. where no mention is 
made of D. parvum before; and therefore it is a declaration of a 
treſpaſs in no place. But the court faid, that they would have no 


! pr aedifÞ. &c. 0 Viner, Tit. 
The defendant juſtifies, that 7. S. was ſeiſed in fee of Supluſage, 
Blackacre, and being ſo ſeiſed demiſed it to the defendant for three *'+ 119. 


237 


regard to this exception, for they would reject the praedict. as pra re- 
ſurpluſage. Then Lovell took exception to the replication, thatjected as ſur- 
it was ill by reaſon of the traverſe of the laſt leaſe of the defen- plaſage. 


dant, for the plaintiff had ſufficiently avoided it before ; for leaſes 
for years being by grant, where two ſeveral perſons derive two 
ſeveral leaſes from the ſame perſon, he who has the prior leaſe 
ſhall not traverſe the fubſequent leaſe, but the ſubſequent ſhall tra- 
verſe the former, But in feoffments the law is otherwiſe, for 


there the laſt feoffment muſt be confeſſed and avoided ; becauſe a | 


diſſeiſor may gain a fee, but none can gain an eſtate for years but 
by lawful conveyance, And ſuch traverſe is ill upon a general de- 


murrer. 6 Co. 24. 5. Helier's caſe, Ow. 141, 2. Yelv. 221, Hob. 80. _ ; 
1 Cro, 586, Moor 557. See 1 Brownl. 147. 2 Saund. 28. And 1 Co 494- 


only 3 Cro, 754. Covert's caſe, is to the contrary, which cannot 
oppoſe the current of ſo many books. 2. Admit that it is good 
upon a general demurrer, yet in this caſe the defendant has de- 
murred ſpecially, and ſhewn this for cauſe ; and therefore without 
P p p | doubt 


this point, that it is but form, he relied upon 2 Ventr. 212. Der; 


] 


; 


J 


ef 


of F 


authority 


v. Mazey, The firſt cafe of this nature was 26 Hen. 8. 4, "I 
whereof Hobart 102. takes notice. Then comes Helier's 

6 Co. 24, 25. which ſeems to be the foundation of all the lat 
judgments. And Moor in reporting this caſe ſeems to infinux 
that the judgment was given for another reaſon than that which 
Coke mentions, But yet admitting Heher's caſe to be law, it dos 
not appear, that it was upon a ſpecial demurrer, for the recor 
cannot be found. 2. This caſe differs from Helier's cafe, for ther 
the plaintiff and defendant claimed the fame intereſt, and ther 
cannot be two aftlignments of one term for years; but here ther: 
might be two leaſes, for it might be, that J. S. after he had leaſt! 
to the plaintiff, entred upon him, and ouſted him, and leaſed 9 
the defendant ; ſo that there is here a poſſibility of two leaſes ſuch 
as they are; but there cannot be two aſſignments of one tem, 
The want of a traverſe is aided by a general demurrer, 1 Cn. 323 


much more where there is a traverſe too much. 


Traverſe. But after ſeveral arguments at the bar the court was of opinion, 
_ 355: that Helier's caſe was good law upon a general demurrer; fo 
nte 64. 


where a traverſe 1s taken of a matter not alleged, it is but form; 


but where the plea is fully confeſſed and avoided, and then a tr 
verſe moreover is taken, this traverſe vitiates the whole plea. Bn. 


Jenk. 105, Confeſs and avoid 65. 33 Hen. 6. 28. Then here when the fil 
termor (admitting that the leſſor had ouſted him and made a ſub 


ſequent leaſe) re- enters, the ſecond leaſe is become void. The 
to traverſe the ſecond leaſe is to traverſe a void leaſe, which wouli 
be ill upon a general demurrer. But the court reſolved, that ti 
- demurrer was a ſpecial demurrer; for as to the [on] ſince it 
contrary to the record, they ſaid they would reject it as furpi 
ſage. And therefore judgment was given for the defendant. Not, 
2 Vent. 212. the court ſaid, that the caſe of Denny v. Mazey was a blind caſe, 


Special de- 
murrer, what? 


Fontlero 
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intravit gi 
Few fees fee Ken from com fr , 
bi 


er nation 


Reſpaſs 


ticas 


pro of the fiſh 
in him. And therefore in the caſe of Holland in the time of lord Holland's 


Hale treſpaſs was brought, quare clauſum ſuum fregit et avenas ** 
cepit, and the plaintiff did not ſay ſuas avenas, and after verdict 

for the plaintiff this was moved in arreſt of judgment, and Hale 

chief juſtice then ſaid, that if it had been a new point, he would 

not have arreſted judgment for this cauſe ; for fince the plaintiff 

has faid, that it was his cloſe, the corn there ſhould be intended 

prima facie his corn; but he ſaid that there were fo many pre- 

cedents to the contrary, that becauſe he would not over-rule them, 

he arreſted the judgment for this cauſe. But the court ſeemed to 

incline ſtrongly, that this exception was not very conſiderable, for 

the reaſons that Hale chief juſtice gave againſt his own judgment 

in Holland's caſe, Then ſerjeant Rotherbam took another excep- 

tion to the declaration, that the plaintiff had laid the overthrowin 

of the fenſes with a — for two years, which is ill, for 

every proſternation is a tranſient act, and the fact of every day 

was a new diſtinct treſpaſs. And therefore 31 Car. 2. B. R. Ovell r. Jones 109. 
v. Langden, treſpaſs for taking of oyſters with a continuando from Oe v. 
ſuch a day to ſuch a day, and after verdict for the plaintiff judg- Langden. 
ment was arreſted becauſe this continuando was ill, for the taking 
of every day was a new treſpaſs. Then in this principal caſe, the 
damages being intire, ſo that damages are given as well for the 
treſpaſs which is ill laid, as for thoſe which are well laid, judg- 
ment ought to be arreſted, Againſt which it was argued by the 
plaintiff's council, that ſince it is after verdict, the damages ſhall 
be intended to be given only for the treſpaſſes which might be laid 
with a continuando, and not for thoſe which could not be laid 
with a continuando, But Powell juſtice anſwered, that the dif- Damages, for 
crence was, that where ſeveral treſpaſſes are laid in one declara- what given ? 
ton, continuando tranſgreſſiunem praedictam, and ſome of the 

treſpaſſes may be laid with a continuando, and ſome not, after 

verdict the cantinuando ſhall be extended only to the treſpaſſes 


which 
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1 Sid. 379. 


84 
TH 


be laid with a continuando. 
declaration cannot be aided by any ſuch i 


hut after ſeveral ts, at another day the court reſolyed 
Treſpaſs with 1. That where the treſpaſs may be laid with a continuande, de- 
_ contiauando, pends much upon the conſideration of good ſenſe ; therefore wher 
treſpaſs is brought for breaking of a houſe or hedge, this my 


well be laid with a continuando, for the pulling away of evey 


brick is a breach, which may be done one one day and another 
other, ſo one ſtick may be pulled out of a hedge one day and 


another another; but treſpaſs cannot be laid with continuands the 


roſternation of a houſe, for when the houſe is once thrown down 
it cannot be thrown down again. The ſame law of the throwing 
down of a hedge, per Treby and Nevill. But Powell juſtice wa 
of opinion, that a man may bring treſpaſs for throwing down df 
a houſe with a continuando, becauſe one part may be thrown down 
at one day, and another at another. The fame law of a hedge. 
But he ſaid that here the declaration is, that the defendant threw 
down twenty perches of the hedges, continuando, Cc. which mutt 
be intended of a proſternation done at the firſt day, and therefore 
the continuando afterwards is ill. 


2. Reſolved that treſpaſs cannot be laid of Iooſe chattles with i 
continuando, as a hundred load of wheat with a continuande from 
Fvidence az ſuch a day to ſuch a day. And therefore per Powell juſtice, 10 
divers days. evidence can be given, but of the taking at one day; and ther- 
fore (by him) though it is the practice in treſpaſs for the meal 
profits, to lay a treſpaſs at one day, and give damages in evidence 
done at ſeveral days; that is not law, and ought not to be allov- 
ed: but in ſuch caſe it ought to be laid diver/is diebus et vic 
and then ſeveral treſpaſſes may be given in evidence. See 2 R#* 
Abr. 549. Hoskins v. Jennings. 2 Keb. 407, Pain v. Broil 
1 Sid. 319. Butler v. Hodges. a 


3. Reſolved, that though in this principal caſe this continu 


had been ill upon a demurrer, or judgment by default; Jet it i 
Aided by ver- aided by the verdict; for they will intend, that the jury - a 


dict. 3 d age) 


82 8F 
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for this continuando, And Treby chief juſtice ſaid, that this 
in nature of a bs petitum, but that is aided by a verdict, but III 3% privin. 
n 8 demurrer- Therefore judgment for the plaintiff by the whole 


2B T for 201. againſt the defendant for 
tiff declares, that he recovered a againſt Cro. Car. 14 
t, and ſued a writ of execution, is. a capias ad ſatiifa- tis. , 
v-ndum, directed to the defendant ſheriff of Eſſex, to take Clerk, 3 Rep. 43 
hich was delivered to the defendant, and that the defendant took —＋ 1 
im in execution the 16th of July, and let him eſcape the a 5th: 140d. 146. 
f July at London in Cheapfide, The defendant pleads, that be- 

re the 25th of Ju, viz. the 17th, a habeas corpus iſſued out 

f the common ru to bring the body of Clerk to the common 

eas ad tres Michaelis next following, that this writ was delivered 

> him, and that he by virtue thereof brought Clerk zhe 18th 

f July from Chelmsford by London the ſhorteſt way, and at tres 

Michaelis delivered him at the common bench, to be committed 

n execution. The plaintiff proteſtando that the defendant did not 

ring Clerk by London, ſaid that the habeas corpus was delivered 

b him the firſt of October and not before. The defendant re- 

dins, that the habeas corpus was delivered to him before the firſt 

October. And the plaintiff demurs. And adjudged for him 

or an apparent fault in the rejoinder, becauſe the defendant ought 

o have ſaid, that the writ of habeas corpus was delivered to him, 

defore he brought Clerk out of priſon ; for it ſignifies nothing to 

av, that it was delivered before the firſt of October, becauſe that 

ppears. to be ſubſequent to the time of the eſcape. But per 

Feel juſtice, the matter of law is with the plaintiff; for if a 

abeas corpus is delivered to the ſheriff in , to bring a man in Habrar corpur, 
ACution to the common pleas next . term, the ſheriff 

take a reaſonable time, of which the court will judge according 

0 the circumſtances z but he cannot bring him out of priſon, and 

* him out of priſon all the vacation. But Treby chief juſtice 

ad that he would not determine that point, And therefore for 


mother reaſon judgment was given for the plaintiff, See Hob. 202, 
balden Y, Temple, 


. 
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Norton ver/. Brigs. . 
Intr, in. 8s Will. 3. C. B. Rot. og. 


Mode deck rr grant oe 
herbage, paſture, 4 cu 
—— eridhionne from ths wheel, c. had uſed * 


1 Ro. Abr cow having a calf 14. for every cow not having a 4d 

1 Ro, Re | - 14 
1 Pl. as five cows, and for five cows 1. and 3 d. and for fix com 1 
Mo. 910. 6 d. and for ten cows 2 5. 8 d. in plena ſatisfattione ammum ing 
Cro. El. 660. um vaccarum et vitulorum, et berbagii, et paſſurar. The pling 
Cro, Ja. 42. ohibition, and upon traverk g 


Yelv. 86. declared in attachment upon this 
the cuſtom a verdict was found for the plaintiff in the prohibiig 

Upon which LZutwyche ſerjeant moved in arreſt of judgment: 

Eafter term laſt paſt, 1. That this cuſtom was void, for it is li 

to be a- diſcharge of tithes of all cows, which is not, for notli 

is laid for the tithe of the ſeventh, eighth, and ninth cons, uf 

yment for the ſixth cannot be payment for the ſeventh, & 

Tithes of one 2, This cannot be a diſcharge of the tithes of herbage and ag 
3 ment, for tithes of one thing cannot be a diſcharge of tithe 
of tithes of another, and tithes are payable of both; then ſince the cuſtoni 
another. laid intire it is void in the whole. 3 Cro. 446, 475. And of ti 
opinion was the whole court, and therefore judgment was arc 

and a conſultation granted, unleſs cauſe ſhould be ſhewn this Tr 

rity term. At which time ſerjeant Levinz moved, that the pc 

bition ſhould ſtand, becauſe it appears here that there is a cut 

and then the ſpiritual court has no juriſdiction to proceed; al 

therefore variance in caſe of a modus will not hurt, but the pri 

bition ſhalt ſtand, becauſe it appears, that the ſpiritual court I 

not juriſdiction; and when they have not juriſdiction the Comma 

Pleas cannot allow them to proceed. Sed non allocatur. Fot ft 

curiam the queſtion is here, whether the modus be good or va 

If the modus is void the ſpiritual court has juriſdiction, and the 

Modus, where dus is void for the reaſons given before, Then Levinz mot 
um be that though the cuſtom was void for part, yet it was good it 
mo one, two, three, four, and five cows, and therefore he prit 
that the conſultation ſhould be granted only for that part whit 

void, and that the prohibition ſhould ſtand for the reſidue. „ 

by this he ſaid, that a man might have a modus for five co 

then for the reſidue he ſhall pay tithes in ſpecre. - And the cat 

agreed the caſe put by him, but ſaid, that in the ref 5 

the cuſtom was intire for all cows, and therefore if it was ill U 

it was ill in the whole; and a conſultation was granted #5 0 


In this caſe Treby chief juſtice ſaid, that tithes are not payabs . 


* 
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and therefore it is but form to lay a cuſtom to Aftermowth. 


of aftermowth in of making 


for tithes are payable only of things 
ai, be contra + Ix 
; 


umpfit, The defendant pleads in abatement that , a 
iff is a hh recuſant convit, th” ror. 


Exchequer. The ini demurrs. And 
exception was, that in pleading the conviction the defen- 
dant ſays, that a proclamation iſſued to ſummon the plaintiff to 
appear and render himſelf before or at the next ſeſſions; and then 3 Lev. 3351 
ſays, that the plaintiff did not render himſelf at the next. ſeſſions ; 

but he does not ſay, that he did not render himſelf before. And 

per curiam, for this reaſon the plea is ill. 2 Exc. The defendant 

does not produce in court the record of the conviction, but only 

an exemplification of the eſtreat in the Exchequer. And per cu- Eftreat of the 


riam, that is ill alſo, for the eſtreat in the Exchequer is not a Exchequer is 


record, but only minutes, to make proceſs upon it for the King, opts _ 


and therefore epd. ouſtre was awarded. A Rep. 24, 254 


"— a N — 
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Trin. Term 
9 Will. 3. B. R. 1697. 


Sir John Holt Chief Juſtice. 
Sir Thomas Rose 
Tuſtices. 


Hir John Turton 
Hir Samuel Eyre 


Penoyer ver/. Brace. 


RESPASS was ſued againſt five. And upon not guilty 
= pleaded, verdi& for the plaintiff, and judgment againſt 
__ all. Upon which the five defendants ſue a writ of error 
5 Mod. 338. upon this judgment for error in fact; and before the re- 
arth. 404: cord is certified, one of the plaintiffs in error dies. Upon which 
3 Danv. Abr. h laineiff in th ** : X 
332. p. 6. the plaintiff in the original action ſues out execution againſt all, 
Show. 405. Cc. It was admitted by the court, 1. That the writ of error was 
Error abated abated by the death of this plaintiff, 2, It was agreed by the court, 
w” death. that if execution had been ſued againſt four defendants, omitting 
ue. the fifth, that this had been erroneous, becauſe it varies from the 
Thel. Dig. judgment which does not warrant it. 3. It was agreed by the 
179. lib, 12. court, that if the execution could be ee the day of the judgment 
EE (as it might if the plaintiff had not been delayed by the writ of er- 
208, ror) and had been ſued againſt all five, that this execution had 
8 Mod. 108. been good, becauſe the death of the defendant was ſubſequent to 
Error abated. the 7e/ie of the writ of execution. 4. The court took this diffe- 
12 Mod, 130, rence, if there are ſeveral plaintiffs in one writ of error, the death 
of one abates the writ, becauſe there cannot be any judgment ac- 
cording to the writ; but if there are ſeveral defendants in error, 
and one dies, it is otherwiſe, for they are not named in the writ 
But the great queſtion was, whether the plaintiff in the original 
action could immediately ſue execution Fon this abatement of the 


writ of error, without ſuing a ſcire facias, And Mr. Nort 
4 argue 


8. C. Comb. 


mY 
ki 


Ly 
in 


g 
= 
77 


therefore a ſcire facias had been requiſite to make him privy to the 


judgment. And he took this difference, where a new perſon ſhall Rule for fire 
take benefit by, or become chargeable to, the execution of a judg-/***" 


ment, who was not party to the judgment, there a ſcire facias 
ought to be ſued againſt him, to make him party to the judgment, 
as in the caſe of executors and adminiſtrators. But where the exe- 
cution of a judgment is not chargeable or beneficial to a perſon who 
was not party to the judgment, there it is otherwiſe, as where 
there is a ſurvivorſhip. And for this he relied upon 21 Hen. 7. 16, 
Moor 367. Jam's caſe. Ney 150. Carter 112, 193. As to the 
objection of a poſſibility, that the ſurvivor may have releaſed, that 
is of no force; for admitting that the other defendant was alive, 
that would as well prove, that no execution could be ſued againſt 
the other four without a ſcire facias. But the law without doubt 
is otherwiſe, for if the other four had a releaſe to plead living the 
fifth, yet execution might be ſued againſt them all within the year 
notwithſtanding that; and if one of them dies, that will not make 
an alteration of the law; for no reaſon can be given why the 
death of one ſhould put the ſurvivors in a better condition than 


they were before his death. And Holt at another day delivered Execution 


the opinion of the court, that there is no need to ſue a ſcire factas, . 
becauſe there was not any alteration of the record, nor any new 

perſon made liable to the execution. But it was adjudged, that 
the execution ſued upon the death of the plaintiff in error was 


without cire 


erroneous, becauſe the court was ſuperſeded by the writ of error; Super/edear. 


and this ſuperſedeas continues until the court be appriſed of the 

abatement of the writ of error by the death of the party, for they 
oupht either to certify the writ of error, or a matter of excuſe, 
which they cannot return, unleſs they are themſelves before cer- 
tited of the death of the party, which may be by ſome ſug- 


Leltion or entry upon the record, Cc. Therefore a ſuperſedeas 
d improvide was awarded, becauſe the execution was ſued 


Rrr upon 
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— death of the 3 before it appeared to thy 


N debt bond for 600 J. the defendant prayed oper of 
74. verſies between the plaintiff and defendant as attorney 


faid differences. The defendant pleads no 

it was awarded, that the defendant ſhould pay to the plainti 
and that the plaintiff and defendant ſhould give mutual 
viz. Bacon ſhould ſign a releaſe to the uſe of Dubarry, and Dy. 
barry ſign a releaſe to Bacon; and then the plaintiff aſſigns a breach 
in the performance of this award by the defendant. The defendat 
demurs. It was reſolved by the whole court after ſeveral argy. 


ments Hilary term laſt paſt, 


246 


8. C. Skin. 


Submiſſion to 1. That Dubarry was bound by this ſubmiſſion, though it ws 

arbitration on not on behalf of himſelf, but as attorney to another; that Derutte 

a of ano. himſelf was not bound, becauſe he was a ſtranger to the ſubmil. 

: Roll. Abr. fion, but Dubarry who ſubmitted is bound, becauſe he took it up- 

244. pl. 18. on himfelf, and has bound himſelf by the bond to the performance 
of it. 


Award of one 2, It was reſolved, that this award was of one fide only, ai 
_ conſequently ill; for the defendant's ſubmiſſion is on behalf of D. 
rutter, and nothing is awarded to Derutter, for he has no advat- 
tage by this award, becauſe the releaſe is awarded to be made to 
Dubarry to the uſe of Dubarry, ſo that Derutter has no beneit 
by it. But per curiam it had been otherwiſe if the award had bee, 
that the plaintiff ſhould releaſe to Derutter, or to the defendutt 
for the uſe of Derutter, or to the defendant Dubarry generall, 
without ſaying to the uſe of Dubarry ; for then it might have del 
intended to the uſe of Derutter, becauſe the ſubmiffion was in be. 
half of Derutter ; or as Shower argued, becauſe it had been a good 
diſcharge in equity, 


Vncertainty 3. It was reſolved, that this award could not be good withont 
in award, the releaſes, in reſpect of the money which the arbitrator hat 
awarded to be paid by Dubarry to the plaintiff, becauſe it does do 
appear for what cauſe the defendant ought to pay that moe) 
The arbitrator does not ſay, that having found 345 J. due fon 
Derutter to the plaintiff, his award is, that Dubarry ſhould 1 

| 3 | * 
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aemiſſis. 
be oft. 533» 
12. 


not be made good by the allegation of the parties. 
— given for the defendant. Mr. Saſkeld. 


Freeman ver/. Bernard. 


S/umpfit upon an agreement for the delivery of a certain quan- s. C. Salk. 
2 2 — Ge. The defendant erate that the plaintiff 69- R 
and he had ſubmitted this matter to the arbitration of J. S. ita Far 37." 
quod the award ſhould be made, and ready to be delivered, by ſuch , Mod. 331. 
a day, Cc. and the defendant ſhews, that J. S. made an award March 18. 
before the day, that the defendant, or his executors or adminiſtra- {oh 41. 
tors ſhould give a general releaſe to the plaintiff, and that the 

plaintiff ſhould give a general releaſe to the defendant; and the 

defendant pleads, that he was always ready, and yet is, to fign 

and ſeal a releaſe, - The plaintiff demurs. And divers exceptions 

were taken to this award. 1. That the ſubmiſſion is ita quod the 1. Exc. 
award be ready to be delivered by ſuch a day, and the defendant Ready to be 
has not averred, that it was ready to be delivered by the day. Sed delivered. 
non allocatur, For per Holt chief juſtice it has been often held in 

this court, that if the award be made by the day, it is ready to be 

delivered, and ſo it appears, and therefore there is no need to aver 

that it was ready, See Cro. Car. 541. Bradſey verſ. Clyſton accord. 

2. Exc. That the award is void for the uncertainty, viz. that he 2. Exc. 

or his executors or adminiſtrators, &c. ſo that time is left to him 

to perform it during his life, or he may leave it to his executors. 

And election given in an award is ill, 1 Rall. Rep. 271. But to 

this exception Mr. How for the defendant argued, that the court 


will reject the words [or his executors or adminiſtrators] becauſe 


as to them (he faid) the award was void, for the executor or ad- 
mini rator is out of the ſubmifſion, and the power of the arbitra- 
tor determines with the life of the perſon ſubmitting, and ſo can- 
bot extend to the executor or. adminiſtrator. Debt upon award 


does 


: 
21 


gz Lev.1 
24- 2 
Ede b., Mis award is but 
ſubmiſſion to third exception 
an award by not averred 
the teſtator. remedy, 
. ECE. per Holt 

Id 


payment of money. Ane 
| had no remedy in the former caſe to compel performance 
3 t otherwiſe in the latter _ But _ reaſon fails now, for 
Award plead- now aſſumpit lies upon the mutua miſes ; and no afſumpſit wx 
ed with uu — 22 — mutual —_— but bees the 
4 ſubmiſſion was by bond, the award might have been pleaded be- 
form, without fore performance, becauſe the party might have had re 
evening Þ*"® compel performance. And Hol? chief juſtice ſaid, that he had 
" known a rule of court to ſubmit to an award to be given in eu- 
dence upon afſumpſit. But judgment was given by the whole 
Award of mu- court for the plaintiff; for the arbitrator has awarded nothing in 
tual releaſes ſatisfaction, but only has ordered means to diſcharge the action. 
not good. He has not awarded a horſe or money in ſatisfaction, but only 
mutual releaſes. Where an award creates a new duty inſtead of 

that which was in controverſy, the party has remedy for it upon 
the award; and therefore if the party reforts to demand that which 

was referred and ſubmitted, the arbitrement is a good bar againſt 

ſuch action. Contra where the award does not create a new duty, 

but ny CI the old duty by a releaſe of the action. M. 

Salkeld. 3 


S 


Prince ver/. Moulton. 


8. C. 12 Mod. ASE. The plaintiff declares, that he the ſecond of Juh 


23 . 4 was poſſeſſed of a meadow, near which there was a river 
S. C. 2 S. Which run to an ancient mill; that the defendant the third af 


653. Auguſt built a new mill, and thereby raiſed the water, and drown 
Carth. 386. ed the meadow ; per quod he loſt the profits and uſe of the meado 
Damages by from the ſecond of July uſque diem exhibitionts billae, Not guilt 
per gd. pleaded. Verdict for the plaintiff, And after divers motion 
judgment was arreſted ; becauſe the erection of the mill not bens 
till the third of Auguſt, and damages being given upon the 5 
quod from the ſecond of July, damages were given for longer time 
than the plaintiff had been damnified, and therefore it is ill, f 
he could not by this loſe the uſe of the meadow between the ſe 


3 Lev. 246. cond of July and the third of Auguſt. Heb. 189. Hort 


being an attorney, and ſued by the name of The patting 
; Then pats in bai 2 
pleads in abatement, that his name is John Derby. And it not eſtop the 
moved, that this plea might be rejected, becauſe is is contr — 
what he hath admitted by putting in of bail by the name * 
Derby. But per Holt chief juſtice, the putting in of bail is the 
= 3 1 , and therefore will not eſtop the defendant. And 

erefore the motion was denied, 1 5 | 
Hicks contra. ES 22 , Fentris 154. Sir William : Keb. 824; 


8 1 Mich. 


— — 


9 Will. 3. B. R. 1697. 
Sir John Holt Chief Juſtice. 
Sir Thomas Rokeby] 


Sir John Turton Juſticer. 
Kr Samuel Eyre 


Memorandum, this term Mr. ſerjeant FHatſel a 
made baron of the Exchequer in the rom of 


Sir John Blencowe removed into the Commu 
Pleas. 


Sutton verſ. Moody. 
S. C. Comyns T RESPASS quare clauſum ſuum fregit et centum curia- 


. los ſuos adtunc et ibidem inventos venatus fuit oct 
. o 2 Salk, * . 5 0 . - 

8 cepit et aſportavit. Upon not guilty pleaded, verdict for 
C. 5 Mod. 375. the plaintiff and intire damages. Gould ſerjeant moved 


Property. 3 | 
Ac. OE g. in arreſt of judgment, that conies are ferae natura, and therefore 


6 Mod. 183. there is no property in them in any; therefore fince the plaintif 
has laid property in them by the word { ſuos] it is ill, and no d- 
mages ought to have been given for them. But if the action ha 
been for having hunted iz warenna ſua, and killed cuniculos Jus. 
there found, it had been good, for then he would have had a pi 
vileged property in them. The ſame law for fiſh taken in fe. 

7 Co. Caſe of rali piſcaria. Fitzh. N. Br. 87. 1 Cro. 553. Greenbill v. Od 

- on March 48. Jones 440. But generally there is no property i 
things which are ferae natura, and therefore trover does not le 
for a hawk, without alleging that he was reclaimed; and in 

an action it was adjudged againſt the plaintiff, though it was dl. 
leged in the declaration, that he was poſſeſſed of the hawk a 0 


jt 


1 
- 


Y.F 
2 
8 


352 


continues 
of 


warren of B. and _ . the of C. and there kills it, 
the property remains all the while in B. the proprietor of the warren, 
ns he privilege continues. And hel diſtinctions Holt chief 

juſtice took upon the authority of 12 Hen. 8. 9. And by the 

whole court judgment was given for the plaintiff, becauſe he had 

a property by the poſſeſſion. And Holt cited 1 Vent. 122. Pol- K. .. Fee ee, 
lexfen v. Aſhford, as a caſe in point, where it is ſaid, that it would a ie. 

be good upon a demurrer. See Reg. 93. 5. Brownl. decl. 167. 

Raſt. entr. 450. 6. Theloal. dig. 196. 22 Hen. 6. 59. 6. And 

Holt ſaid, that the reaſon of the caſe in Dier 306. b. was, that he 


admitted himſelf out of poſſeſſion, and therefore the action could 
not lie, unleſs the hawk was reclaimed, _ bs 


Smallcomb ver. Croſs and Buckingham, &c. ſheriffs 


of London. 


IN trover for goods, upon the general iſſue pleaded, at the trial at s. C. 1 Salk. 

mſi prius in London at Guildhall, before Holt chief juſtice, the 23080 
fact appeared to be thus: J. S. recovered judgment in debt againſt Cath. * 
Fix, and J. N. recovered another judgment againſt Fox. J. S. 3 Daav. Abr. 
ſued a fer: facias upon his judgment, which was delivered to the 3'9 LH 
ſheriffs of London at nine of clock in the morning, but he would 6 Med. = 
not take a warrant of the ſheriffs to levy the goods, but procured 12 Mod.126. 
the writ to be indorſed according to the ſtatute of 29 Car. 2. cap. 3. 
J. N. ſued another fieri. facias, which bore teſte before the fiori 
facias of J. S. but was delivered to the ſheriffs ſubſequent to the 
Feri facias of F. & viz. at ten of clock, in the morning, but both & 

e writs were delivered the fame day. J. N. took a warrant from 
the ſheriffs, and levied the goods in execution, which the ſheriffs 
ſold to the plaintiff Smallcamb, Afterwards the ſheriffs ſeiſed 3 

goods 
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Tes execs was reſolved by all the judges, 1. 


| Cro. El. 174, upon a writ of execution. And at common law if a feri fac 


* 


- #- 
* 


Mich. T 


erm 9 


115 
Je 


Z 


3 are delivered to the ſheriff 
to execute which he 
firſt delivered. But if the ſheriff levies goods in execution by vinue 
of the writ laſt delivered, and makes ſale of them (whether the hg 
writ was delivered upon the ſame day or a ſubſequent day) the pro. 


1 


＋ 


his remedy againſt the ſheriff. For ſales made by the ſheriff ought 
not to be defcated, for if they are, no man will buy goods levied 


181, had been ſued the firſt day of the term, and another fers- facia 
afterwards, and the laſt had been firſt executed, the other had had 

ARon againſt NO remedy but againſt the ſheriff. But in this caſe no action liz 
the ſheriff, againſt the ſheriff, becauſe he who delivered his firſt writ, would 
not take a warrant from the ſheriffs to levy the goods; ſo that it 

ſeems he had a deſign only to keep that execution in his. pocket, 

to protect the defendant's goods by fraud. And judgment for the 

A man be- Plaintiff by the whole court. And per Holt chief juſtice, if a vt 
comes bank · Of execution be delivered to the ſheriff againſt A. and A. becomes 
— a pot bankrupt before it be executed, the execution is. ſuperſeded; and 
cution deli- Conſequently the property of the goods is not abſolutely bound by 
-_ = the delivery of the writ to the ſheriff, But (by him) the 0e of 
him - the writ binds againſt all ſales and acts of the party himſelf, 


3 Lev. 69, 191. Philips v. Thomſon. - See 2 Ventr. 218. . 


Note; in this caſe Mr, Northey ſaid arguendo, that it is the com- 

mon practice at this day, that if a fiers facias be delivered, and the 

Extent for the goods appraiſed and ſold, and the writ is not returned, and an ex- 

* tent for the King comes out of the Exchequer, it will over- reach 
the former ſale. But per curiam, it is very dangerous practice. 


As Dr, Groenvelt ver/; Dr. Burrell, Cc. 
421, 491. 1 


.. 144- R. Groenvelt brought an action of falſe impriſonment againſt 


o_ Dr. Burrell. The defendant juſtified under a j po given | 


386. againſt the plaintiff by the college of phyſicians, and a fine impoſed 


onal, 7- by them, and commitment to priſon, See before 213. And nos 


ceedngs of Mr. Nortbey moved in behalf of the plaintiff, that the King's Bench 
the college of would make an order, that the regith 


3 


er of the college of phyſicu 


phyſicians, ſhould 
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the records 
an action is 


T 
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pray to have 
the regiſter, who is a party unconcerned and indifferent. Sed non 
allacatur. For curiam, the King's Bench cannot oblige the 
college of phyſicians to permit the plaintiff to have any copy of 
their proceedings; for they act in a judicial manner by authority of 

an act of parliament, and therefore it ſhall be preſumed that they 

have done right; and this record may be pleaded without a profert Profirr in 
in curia, and therefore no oyer can be prayed of it, and therefore i. 
the defendants ſhall not be bound to give a copy, for it would be 

in effect to diſcover their evidence. And the plaintiff has no right 

in this record ; therefore this caſe differs from the caſe of the pub- 

lick books of a corporation, for there the party has an intereſt, 

In the ſame manner where there is a diſpute between a lord and a 
copyholder, the copyholder ſhall ſee the rolls, becauſe: he has an 
intereſt in them. If the lord of a manor claims land by forfeiture Copy. 
of his tenant for felony, he has a right to have a copy of the con- 
viction, and he ſhall have it exemplified ; but a man cannot have 

a copy of a record of a conviction of treaſon or felony without leave 

of the attorney general. In matters leſs criminal they never apply 

to the attorney general for copies of records, but they have them 

of courſe, All theſe caſes are where rights are to be tried, and 

after iſſue joined; but this action is for a treſpaſs, and not founded 
upon a right; and therefore the King's Bench cannot make any 
ſuch order, And per Holt chief juſtice, if A. be indicted of felony, 

and acquitted, and he has a mind to bring an action, the judge 
will not permit him to have a copy of the record, if there was 


probable cauſe of the indictment, and he cannot have a copy with- 
out leave, 


| & 4 Giles 
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Giles uerſ. Hartis. 


En fold the eleventh of September, 


8. C. 2 alk. 11 
April following, er 


622. 


defendant 
Cunt 413- nut ct adbuc off fince the tender. And this 


after an imparlance. The plaintiff demurs. And 5 


9 ways ready * 
or debt upon a ſingle bill, he muſt , 
ready ; for though the defendant the money, and has been 
always ready ſince the tender to pay it, yet the plaintiff may have 
demanded it before, it being a duty from the time of the promiſe; 
and if the defendant did not pay it upon demand, his promife was 
broken, though he tendered it afterwards. But if he pleads that he 
was always ready, this refers to the time of the promiſe made, and 
not to the time of the tender. | | 


Tender plead- 3. In debt upon bond conditioned to pay a ſum certain, a tender 
able after im- may be pleaded after imparlance. But in the principal caſe judg- 
5 238. ment was given for the plaintiff; for as the tender is pleaded, there 
Comb. zo. might be a demand of the money which was due before the tender, 
between the time in which the money became due and the tender; 

in which caſe it cannot be pleaded, either in bar of the action, or 

of the damages: But if the defendant had pleaded touts temps prift, 

the plaintiff ſhould have replied, and ſhewn the requeſt, and the 

Tender, how time when it was made. But if the tender had been pleaded at the 
2 in day of the promiſe with 7outs temps priſt, Helt chief juſtice doubted, 
e whether it ſhould be in bar of the action, or of the damages. He 
ſaid, that in this action if it ſhould be in bar of the damages, as it 

is in debt, it would be a bar of the whole demand; for ſince indi- 

bitatus aſfſumpfit is to recover uncertain damages, the plea which 

will bar the plaintiff of his damages, will bar him of his whole 

demand. But he faid, that he would find a means, by which the 

defendant in this action may excuſe himſelf of the charge of the 

trial, and payment of coſts, where he will pay what is due; 48 

by bringing a ſum of money into court, and praying judgment 4 
ulterioribus damnis ; or by confeſſion of the damages to ſuch a value, 


and praying that the plaintiff may proceed at his peril for 1 2 
ue. 


— — web 
amends in voluntary 

caſe of damage feaſant, to prevent 
ſtatute of 21 Fac, 1. cap. 16. 


Richards wer/. Cornford. 


Error. C. B. 


Eplevin. The defendant makes conuſance as bailiff to the earl 8. C. « Salk. 


IL of Montagu and his wife, and ſhews, that the duke of Albe- * 8 

marle deviſed the reverſion of the premiſſes, expectant upon a leaſe 366 
for years upon which rent was reſerved, to the ducheſs off Albemarle 5 Mod. 363. 
his wife, now wife to the earl of Montagu, and for rent-arrear '' Rep. 45. 


he avows the taking of the diſtreſs. The plaintiff pleads in bar of 4 p t 


the avowry, that the duke of Albemarle by deeds of leaſe and re- K 
leaſe intailed the ſaid lands upon the earl of Bath, Ge. And iſſue 34nd, 253. 
thereupon. And verdict and judgment in C. B. for the avowant. 


Upon which the plaintiff in replevin brought his writ of error, and 

two errors were aſſigned, 1. That the lands were alleged to lie in Compriſe. 
Enfield and Edmonton; which is impoſſible, that the lands ſhould | 

lie in both pariſhes, but part may lie in one pariſh, and part in 

another, And a caſe was cited between Treverton and Hickes, Treverton v. 


Paſch. 3 Will. & Mar. B. R. It was alleged, that J. S. was 1 
ſeiſed in fee of lands lying in divers pariſhes, whereof the lands in Bro. Barr. 


queſtion were parcel ; and it was held impoſſible, and ill. But P. 98. A 
fer curiam, it was adjudged in this caſe, that it was well enough; fg," * 
for according to common and reaſonable intendment, part lies in i Ro. Abr. 
the one pariſh, and part in the other. The ſecond error aſſigned 434, 6 
was, that the diſtreſs is taken for arrears of rent of two years; but * 
it appears by the avowry, that the avowant had not title till the 

29th of September 1694. and the diſtreſs was taken the 26th of 
September 1696. and the judgment is for the intire rent of two 

years ; therefore the plaintiff has judgment for more than appears Judgment for 
to be due to him by his own ſhewing, which is error. And by more than it 
Holt chief juſtice, the avowry for the part of the rent which was PR plain 
not due till after the diſtreſs taken is ill; therefore the general judg- bes tide to 
ment for all the rent is erroneous, and ought to be reverſed for the Me: 
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whereas it ſhould have been entred to the other replevin, and ſo 
vice verſa) and by it the tranſcript was amended in the King's 
Bench alſo; upon which the avowant prayed, that the judgment 
might be affirmed, But it was ordered that the record ſhould be 
put in the paper again, becauſe there might be more errors. And 
afterwards it was affirmed. 


Rex ver/. Griepe. 
8.0. Comyns A N information was exhibited againſt the defendant for falſe and 
= corrupt perjury at common law. And the information ſhews 
$13. that there was a ſuit in replevin in C. B. between Richards plaintiff 


5 Mod. 343. and Cornford defendant; and that upon the trial at the bar of the 
Carth. 421. Common Pleas the plaintiff produced in evidence indentures of leaſe 


Pate mg and releaſe, bearing date the fifteenth and ſixteenth of July 1681, 


which were then executed by Cbriſſopber duke of Albemarle, at 
Albemarle houſe in the pariſh of St. Martin in the fields in Middk- 
ſex ; and that Mr, Edward Strode was produced at the trial as a 
witneſs, to prove the execution of theſe deeds ; and that the defen- 
dant Griepe was produced as a witneſs at the ſame trial for the de- 
fendant ; and that he ſwore, that Mr. Strode, innuendo the ſaid Ed- 
ward Strode the witneſs praedict. was commorant all the middle of 
the month of Tuly, 81, innuendo the year 1681 at Newnham, in- 
nuendo quandam domum manſiunalem praedicti Edvardi Strode voca- 
tam Newnham in parochia de Plimpton St. Mary in Comtatu Devon, 
ubt revera the ſaid Edward Strode non fuit ad Newnham for: 
in the ſaid month of July 168 1. Upon not guilty pleaded verdict 
was given for the King. Upon which the defendant's counſel mo- 
ved in arreſt of judgment, and argued their exceptions ſeveral 
times. And now the court pronounced their opinions in ſolemn 


arguments, that the judgment ought to be arreſted, but as it 
EO ſeemed, 


0 
N 
0 
. 


that though « — ſwear falſly, 


a matter to the iſſue, 


jury; for the reaſon that -perjury is ſo high a crime, is, in 
FR of the injury that it does to a man; but if it is not material 


to the iſſue, it cannot by any means induce the jury to give their 
verdict one way or another, and conſequently cannot injure the 
other „ againſt whom the verdict is given. 3 Ivf. 164. 7. 
2 Bulſtr. 150. Hob. 53. 11 Co. 113. Cro, Car. 353. per 
Richardſon chief juſtice. Stile 336. 2 Roll. Rep. 369. Telv. 61. 
2 Roll. Rep. 41. Yelv. 111. And Turton juſtice cited the opinion 
of Popham. Goldſb. 191. that if A. ſwears that he ſaw B. ſteal, 


Ge. ſuch a deed, and when he did it he was dreſſed in blue, where 


in truth he was not dreſſed in blue, this is not perjury. So if a 
man ſwears to his belief, or ad effeFum, if it be falſe (by him) he 
cannot be convict of perjury, Then to apply this to the firſt point, 
the judges ſaid, that it does not appear what diſtance there was be- 
tween Newnham and Albemarle houſe, and therefore Newnham may 
be adjoining to it, and then Mr, Strode might have been at both 
places the ſame day; and ſo his being at Newnham would not falſi- 
fy his oath, that he ſaw the deed executed at Albemarle houſe, for 
both might well ſtand together, and conſequently the oath of 
Griepe, that Mr. Strode was at Newnham, will not be material to 
the iſſue, and therefore no corrupt perjury. And to make this 
material to the iſſue, it muſt be preſumed, that this Newnham is in 
Devonſhire, which would be in effect to make this conſtructive 
perjury, which ought not to be allowed any more than conſtruc- 
tive treaſon, And as to the objection, that this information is 
for perjury at common law, which is puniſhable, though it be not 
corrupt or material to the iſſue, or prejudicial to any; the whole 
court anſwered, that the ſtatute only inflicts a greater puniſhment, 
but does not alter the nature of the offenſe. And Holt chief juſtice 
(aid, that perjury at common law was an infamous crime, and the 
itatute of 11 Hen, 7, ſuppoſes ſo. And in the Mirror of juſtices, 
title Infamy, perjury is mentioned. So Forteſcue de laud. leg. Angliae. 
There is no reaſon therefore for any diverſity in the crimes, upon 
ſtatute or at common law; but the puniſhments are different, for 
in convictions upon the ſtatute, diſability is part of the judgment, 


ut at common law it is only a conſequence. And therefore in this Pardon. 


caſe the King may pardon and reſtore the party to his teſtimony, 
but upon the ſtatute he cannot. The puniſhment upon the ſtatute 
is certain, and confined to the direction of the ſtatute ; but at com- 


Uuu mon 
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facigs upon a recognizance for breach of the peace; the breach was 


Peijury in a 
thing circum- 


ſtantially ma- 


terial to the 
Mue, 


by Turton juſtice out of Gouldſbor, For (by him) if A. ſwears, 


if it be falſe it will be perjury, if it conduces to the proof of the 


- 


But as to this point Holt chief juſtice held, that the information 
was ill without the imnuendo ; for Newnbam muſt be a ville, ham. 
let, or lieu conus. In the general intendment of law it is a will, 
but it is but an indiuiduum wagum, and no man can know where 
it lies, and therefore the — cannot know where it lies, for 
in pleading it is neceſſary to ſhew the county where the vill 
lies; for if a ville be alleged, and no county where it lies, no pro- 
ceſs can iſſue upon it. 34 Hen. 6, 49. 60. 4 Hen. 7. 8. Sire 


aſſigned in a ville, and no county where was mentioned, and when 
the jury was brought to the bar they were diſcharged, and the in- 
formation ſet aſide, But in ſome caſes the ville alleged ſhall be in- 
tended to be in the county where the action is brought; as if treſ- 
paſs is brought in Middleſex for a treſpaſs done at Mington, Iſing- 
ton ſhall be intended to be in Midaleſex, becauſe that is the git of 
the action. But if a place is mentioned in matter collateral to the 
iſſue, it is neceffary to ſhew in what county it hes, or otherwiſe it 
hall not be intended to be in any county. Therefore Newnhan in 
this caſe is unknown to the court as to the ſituation, and the 
breach aſſigned is ill for this uncertainty, And as to the objection 
by the King's counſel, that it appears by the defendant's oath, that 
Newnham is a place different from Albemarle houſe, and it is ſworn 
in contradiction to Mr, Strode's evidence, and induces a ſuſpicion 
in the jury of the evidence given by Mr, Strode, and therefore it 1s 
not material, whether Newnham be near, or very far off from A. 
bemarle houſe, Holt chief juſtice anſwered, that he was of opinion, 
that it 1s not neceſfary to appear in an information for perjury, to 
what degree the point in which the man is perjured, was material 
to the iſſue; for if it is but circumſtantially material, it will be per- 
jury. And therefore (he ſaid). he doubted much of the caſe cited 


that B. delivered a deed in a blue coat, where in truth he was 
in a red; this will be perjury, for a witneſs ſwears to the circum- 
ſtances. So.if a witneſs ſwears to the credit of another witnels; 


point in iſſue, But if A. being produced as a witneſs to prove 


that B. was compos mentis when he made his will, ſwears that ” 
a 


ſe (per Holt 
oining to Albemarle houſe, fo that Mr. 


ſaid uncertainty 
therefore ill. 


As to the ſecond point, whether this uncertamty 


the innuendo; all the juſtices agreed that the inmendo could not aid 
it. 1. Becauſe the innuendo imports ſome other thing than is in- 
tended by the oath, and is an addition of new matter, which is ill. 
For by common intendment Newnham mentioned in the oath is a 


ville, but the innuendo reſtrains it to a lieu conus; and this reaſon 


was given chiefly by Holt chief juſtice. But, 2. All the juſtices 
ſaid, that no innuendb could ſupply the defect of certainty before; 
for an #nnuendo fignifies nothing unlefs there be ſome matter of 
fact precedent, to which it may refer. If words ate actienable, and 
then an innuendo comes by way of explanation, that will be good; 
but if not, the addition of an innuendo will not make them action- 
able. Hab. 6. 4 Co. 17. Then as great a certainty is required in 
indictments and informations as in actions upon the eaſe ; but if 
Mr. Strode had brought an action upon his caſe againſt Griepe for 
ſlander of his title, ſhewing that Griepe had ſaid, Mr, Strode has 
no title to Newnham, innuendo Newnham his houſe in Devonſhire, 
it had been ill. But if he had declared, that Mr. Strode was feiſed 
in fee of Netenlam in Plimpton in Devonſhire, and then had ſhewn 
that Griepe had ſaid, Mr. Strode has no title to Neunbam, innu- 
endo Newnham in Plimpton in Devonſhire, that innuendo had been 
good, becauſe there would have been precedent matter ſufficient to 
which it might refer; and if Griepe had intended another Newn- 
bam he ought to ſhew it in his plea. 1 Roll. Abr. 78. pl. 3. 1 Cro, 
321, Alley 32. 80 in this caſe, if the information had ſaid, that 
the queſtion upon the evidence at the trlal was, if Mr. Strode was 
at his houſe at Newnham in Plimpton St. Maries in Devonſhire, and 
then had gone on to ſhew, that Mr. Griepe ſwore, that Mr, Strode 
| 3 3 was 


is not aided by Innuendo. 


the trial in the information. But in this caſe there is nothi 
induce this innuendo, and therefore it is ill; for an 7 
no averment, and it is never proved at the trial. 
thority in point all the court relied _= 3 Cro. 428. Regina v. 
Bowles, the record of which Holt chief juſtice brought in to court, 
viz. Mich. 37 & 38 Eliz. Rot. 36. And as to the objections, 
he gave theſe anſwers. 


Obj. Reject the innuendo. Palm. 358. 


Anſw. This might be done if no uſe were made of it. Bat 
here no ſuch liberty is left to the court, for the aſſignment of the 
perjury refers immediately to the innuendo, ubi revera non fuit ad 
Newnham praedict. Beſides, that without the 7nnuendo there is no 
certainty, as before 1s ſaid, 


Obj. 'The office of an innuendo is to explain dubious words. 
Nelv. 21, 1 Cro, 378. 


Anſw. That is true, but it is when there is ſufficient matter to 
Coggs v. Ro- induce the innuendo. Therefore between Coggs and Rogers, cafe 
gers. for words, the plaintiff declared, that the defendant ſaid, The 
'* ſhoemaker over the way is broke,” innuendo the plaintiff; it is 
ill, for then any ſhoemaker might bring an action; but if the 
plaintiff had ſaid, that he lived over right, and that he was a ſhoe- 
maker, &c. and then had declared as before, this had been good, 
for the innuendo had been well induced. 


Obj. There is but one Newnham in the record, and therefore 
the court muſt intend that there is no more. 


Anſw, That one is mentioned only in the innuendo, and there- 
fore ſignifies nothing. 


Obj. 1 Cro, 192. 


Anſw. The words there were ſpoken to the ſervant, and there- 
fore the innuendo was good; but it had been otherwiſe, if they 
had not been ſpoke to the ſervant. 


obi 
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10 The verdict finds, that Griepe meant Newnhom in Devon- 
fire. | 


Anſw. The verdi& cannot find that, for a man's meaning ab- 
ſtracted from the fact, cannot be put in iſſue. 4 Edw. 4. 8. 
47 Edw. 3. 16. 5 Co. 77. 5 | 


Obj. If a man ſwears generally or dubiouſly, it ſhall be left to 
the King to interpret, AS} 


Anſw. That opinion is very dangerous, and deſtructive to the 
ſafety of human kind. mt ENS 


For ubi revera non fuit ad Newnham prdedift. this pracdif. refers 
to the laſt antecedent, which is Newnham in the innuendo, Be- 
ſides, that per Holt chief juſtice, where a place is indefinitely men- 
tioned, praedict. is not a proper word, but it ought to have been, 
non fuit apud aliquam villam, &c. cognitam per nomen de Newnham 
or otherwiſe it might have been, non fuit apud Newnham praedict. 
nec aliquam aliam Newnham; for in this caſe he might have been 
at N-wnham, though not at Newnham aforeſaid ; for where a ge- 
neral is mentioned, aſſignment of a breach in particular is not 
good, And for theſe reaſons judgment was arreſted by the whole 
court. But becauſe the court was ſatisfied, that the defendant was 
guilty of corrupt and wilful perjury ; they made an order, that he 
ſhould not be diſcharged of his bail, and that leave ſhould be 
given to the informer, to exhibit a new information. | 


Note, this caſe was removed by error into the houſe of peers, 
and after hearing of council, when all the lords ſeemed to be o 
opinion to affirm the judgment, it was put to the vote, and the 
judgment was reverſed by the majority, without giving any reaſon, 
Holt chief juſtice told me. 


— - & 


1 Bir 


3. Point. Whether the aſſignment ſhould refer to Newnham in Prange re. 


the innuendo? And by all the judges it was reſolved, that it ſhould. — 


Nich. Term 9 Will. 983 
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Sir Richard :Raine's caſe. a 


| M* Grey made a will dated the 25th of Marth 1695. but 
Carth. 457. did not ſign it, in which he Mr. Tench, Ge. execy. 
Superſadeas to, tors, and afterwards died in: April following. After his death the 
* nandamu- executors produced this will in the prerogative court" to prove it 
1 Suit” 225" dut the court daubting of the validity, becauſe it was not *igned 
- Show. 294. by the teſtator, iſſued a citation, to ſummon in all the 
who would be. intituled to adminiſtration, if this will mould be 
adjudged null. And they all appeared, and retained proQtors, ex. 
cept Mr. Grey, brother of the party deceaſed, who was in con- 

*- tempt, for which the court proceeded: againſt . him ad © extommuni. 
£candum. Upon, which the laſt day of Trinity term laſt paſt Mr. 
Grey moved in B. R. for a mandamus to be directed to the judge 
of the prerogative court, to command him to grant adminiſtra. 
tion to him as next of kin to his brother deceaſed, upon ſuggeſtion 
that he died inteſtate, And a mandamus was granted, returnab+ 
the beginning of this Michaelmas term. And now Mr. Northey 
moved for a ſuperſedeas to the mandamus, upon «ffidavit that Mt. 
Grey made a will, the validity of which is now in conteſt in the 
prerogative court. And a ſuperſedeas was granted by the whole 
court. 1. Becauſe they ſaid that the court was ſurpriſed in the 


former motion; for they were not informed, that Mr. Gro the 


brother was in contempt in the prerogative court, of which 
had been appriſed, they would have denied the former motion; 
for the party who makes ſuch a motion, ought firſt to reſort to 
the ſpiritual judge, and requeſt the granting of adminiſtration" to 

Contempt in him, and not be in contempt for the ſame thing. But 2. Ha 
the Pitta chief juſtice ſaid, that the difference always is, when it is admitted 
a on all ſides that the party died inteſtate, and when not. When it 
is admitted, then if the ordinary will not grant to the next of kin, 
Where a man- the King's Bench will grant a mandamus. But if a will iis pro- 
* 2 be duced, the judge of the ſpiritual court muſt determine whether 
granted to : Lk f 
compel the the will be good or not, before he grants adminiſtration. For if 
—— cou he grants adminiſtration, and afterwards the will is proved, the 
iShation. grantee will be executor of his own wrong. And the judge of the 
ſpiritual court is the only proper judge, to determine the-validity 
Probate unde- Of wills for things perſonal, and therefore the probate is undenia- 
3 eri dle evidence to a jury. And Holt; chief juſtice ta he :remembered 
2 Keb 437, 4>Calſe, which was in the time of lord chief juſtice .Kelyng, Where 
Noel v. Wells. an executor brought an action, and at the trial produced the 177 
12 Mod. 136. bate, at iſt prius at Guildball; and. the defendant's council offered 
to prove, that the ſuppoſed teſtator died inteſtate, but Kehng chief 
Juſtice told them, that the probate was evidence uncontrovertib®: 
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and dfterwards it was moved by his order, and all the 


no action lies againſt a man for what he 
-which things the other judges agreed. 


Aſhton -ver/. * Sherman 5 


T NEBT upon bond againſt the defendant as adminiſtrator to 8. C. 1 Salk; 
Field. The defendant pleads ſix judgments againſt him on -_ . 
bonds in which Field was bound, #/tra quae he has not afſets. Lilly Ever, 
The plaintiff replies to four, obtent per fraudem; and as to the —3 | 
other two, that the defendant ' hath aſſets ultra them, er hoc petit 133. 3 
quod inquiratur per ꝓatriam. The defendant demurs fpecially. Comb. 44. 
Reſolved, that the replication is ill; for when the defendant pleads 7. | 


Ax judgments, he confeſſes by implication, that he hath 4ſſers - = 20 


over five; then when the plaintiff ſays, he has aſſers ultra two, pleads fix 


and tenders an iſſue, if this iſſue ſhould be admitted, it would ibn uu a. 


chaſe the defendant to take an iſſue that would be againſt him, for Noor which he 
in effect he has confeſſed the fact before; and a man cannot oblige bach not aſ- 


another to an iſſue of fact which he has confeſſed before. And fegt 


G | feſſeth that he 
therefore per Holt chief juſtice, the caſe of Croydon v. Atwap, hath aſſets 


1 Roll. Ar. 802. pl. 6. is not law as to this point. But if the pg uh 
plaintiff had "ſaid, that the defendant had offets ultra two judg- ton 
ments, ef hoc paratus eſt veriſicare, although it ought to have been cannot chaſe 
omitted, yet it ſhould be but ſurpluſage, and ſhould not vitiate. Any" wo 
But the better way is only to anſwer to ſuch judgments, as he upon a fact 
knows to be obtained by fraud ; and if any of them are found for which 2 
the plaintiff, he ſhall have judgment; 'becauſe it would appear that di ries * 
the defendant hath afſets, for by pleading ſix judgments, he con- See ꝙ Co. 
feſſes aſſets ultra five. And therefore Holt chief juſtice denied the 68, 9. 

Caſe 1 Saund. 337. Hancock v. Prowde, to be law. But all the 


court were of opinion, that the replication was not double, ac- 


cording to 2 Saund. 49. But the court gave leave to the plaintiff, Duplicity; 


io amend his replication upon payment of coſts. 


Turberville 


8. C. 


Comyns 3.2. 


8. C. 


| Act of God. 


Genetal de- 
claration. 


Act of a 
, ſtranger. 


Act of a ſer- 
vant charges 


che malter. dant's ſervant kindled the fire in the way of husbandry and prop 


12 Mod. 151. 


tion is well P upon the common cuſtom of the realm. 


Mich. Term 9 Will. 3. 


- 


realm; for this fire in the field cannot be called ignis ſuns, for a 
man has no power over a fire in the field, as he has over a fire in 
his houſe, And therefore this reſembles the caſe of an innkeeper, 
who muſt anſwer for any ill that happens to the goods of his 
gueſt, ſo long as they are in his houſe; but he is not anſwerable, 
if a horſe be ſtolen out of his cloſe. And in fact in this caſe the 
defendant's ſervant kindled this fire by way of husbandry, and a 
wind and tempeſt roſe, and drove it into his neighbours field; ſo 
that it was not any negle& in the defendant, but the act of God. 
Sed non allacatur. For per curiam as to the matter of the tempeſt 
that appeared only upon the evidence, and not upon the record, 
and therefore the King's Bench cannot take notice of it, but it was 


good evidence to excuſe the defendant at the trial. T hen as to the 


other matter, per Holt chief juſtice, Rokeby and Eyre juſtices, a 
man ought to keep the fire in his field, as well from the doing of 


.damage to his neighbour, as if it was in his houſe, and it may be 


as well called ſuus, the one as the other; for the property of the 
materials makes the property of the fire. And therefore this ac- 


But Turton juſtice ſaid, that theſe actions grounded upon the com- 
mon cuſtom had been extended very far. And therefore (by him) 
the plaintiff might have caſe for the ſpecial damage, but not 
grounded upon the general cuſtom of the realm. But by the other 
Juſtices judgment was given for the plaintiff, Note Mr. Northey 
for the plaintiff cited 40 A/iſ. pl. 9. Fitz. iſue 88. double plea 31» 
28 Hen, 6. 37. 21 Hen. 6. 11, b. Raſt, Entr. 8. and Old Entr. 
219. where the declaration is general for negligently keeping his 
fire in ſuch a pariſh, without ſpecifying a particular houſe or 
ground; But Holt chief juſtice anſwered, that that was an anti- 
quated entry. And (by him) if a ſtranger ſets fire to my houle, 
and it burns my neighbour's houſe, no action will lie againſt me; 
which all the other juſtices agreed. But if my ſervant throws ditt 
into the highway, I am indictable. So in this caſe if the defen- 


4 


T — 


Moſely wer/. Warburton. 

Levari fatias iſſued to the biſhop of to require him 8. C. 1 . 
A to ty debt upon the * bonts ecclfiaſticis, 30 
Warburton being a fellow of Magdalen college. Upon which the a, 
them to pay the penſion of Vurburton to him. To which the 677. 
warden and fellows anſwer, that they have not power to do it. 
Upon this a motion is made in B. R. on behalf of the biſhop-of 
Cbeſter, for advice of the court, what the biſhop ought to do. 
And per Holt chief juſtice, if a prebendary hath a ſole body, the 
bihop upon a ti facias de bonis ecelefiaſticis may ſequeſter it; 
but if he hath but a body aggregate with the dean and chapter, he 
cannot ſequeſter it. Then in this caſe the profits of the fellowſhi 
are but caſual dividends, in which before diviſian Murburton bach 
no intereſt, ſo: that they do not make an eſtatæ ; and it ſeems in 
this caſe Warburton is not clericus bengficiatus, and the biſhop may 
return nulla bona eccigſiaſtica. And 


impropriation of a church, yet it belongs to the whole body, and 
not to one of them only. But the court would not give a poſitive 
opinion, becauſe the caſe did not come judicially before them. 


ry 
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FPARKES brought an action againſt Croffs, as adminiſtrator 8. C. Comb. 
generally to J. S. Crofts pleads that he was adminiſtrator du- 38 SM 
rante minoritate of his wife; and this was in abatement. - The ,,, 
plaintiff demurs. And. adjudged, that the defendant ſhould anſwer 3 Panv. Ab. 
over, For though a man cannot charge an adminiſtrator durante 507. P. 5, 
au foritate generally as adminiſtrator, becauſe it is a particular ſort [ 7 
CI. | Mato, | | are | ment that the 
of adminiſtration, and if a man ohtains judgment againſt ſuch an defendant is 
adminiſtrator, if afterwards the adminiſtrator or executor comes of eg 
age, a ſcire facias lies againſt him upon this judgment. Yet the „ate. 
defendant ought to aver, that he continues adminiſtrator durante 
Munoritate; which he has not done here, for he has not ſaid, that 
his wite is in life, and under the age of ſeventeen. See 5 Co. 29. 
P Z0t's caſe. : Afterwards the defendant came and... pleaded, that Puic!adzrrein 
adminiſtration was committed to him during the minotity of his continuance. | 
wit, and that his wife died ſince the laſt continuance. And per 
| FE COP Yyy Holt 
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Carth. 432. 
1 Salk, 365. 


8a 
. as was lately ad) 
Birch, Birch, which was fo adjudged in the Common Pleas, and the 
judgment affirmed in the King's Bench after feveral' arguinents, 
without a pteſcription; yet here the plaintiff has laid a que fate 
in himſelf, when he is but feſſee for years, which is im 
See 3 Lev. 19. for he cannot have the eſtate of any other, but only his own. © And 
Lutw. 981. Halt eited a cafe, which was in B. R. in the time of Hal chief 
juſtice, where in an action upon the caſe brought by a leſſee for 
years for ſtopping his lights, the plaintiff declared as here with 1 
que eſtate ; and it was moved in arreſt of judgment, and the plaintiff 
could never procure judgment. 


Comyns 7. The caſe of Strode verſ. Birch was caſe, where the plaintiff de- 
i _ clared, that he fu? et adbuc eſt lawfully poſſeſſed of a tenement, &. 
et quod de jure habuit et habere debuit common of paſture in a thou- 

ſand acres, for all cattle /zvant and conchant, &c. tanuam ad teme- 

mentum praedictum appertinentem ; that the defendant to deprive the 

plaintiff of his common dug coney-burrows: Upon demutrer, 75 

ment for the plaintiff in C. B. and affirmed in B. R. becauſe the 
defendant was a ſtranger, and therefore poſſeſſon a good title 

againſt him. e 


* 


Replevin for cattle taken in a place called 8. The defendant 

| avows that Mellor was ſeiſed in fee of the place where, Ot. 1nd 
demiſed to the defendant for ten years, and he took'the cattle there 
damage feaſant, The plaintiff pleads in bar, that dir Richard Sturt 
was ſeiſed in fee of a hundred acres <6titiguouſly adjoining to. the 
place where, Cc. and that the defendant, and all thoſe who 


** 


cap be pronounced againſt a man in his able: 
be granted to ſeiſe a man and ſet him in the pi 


Winter ver Loveden. 
Jectment fer lands in Samer/e3/2;re, Upon the 
2 pleaded, as to three parts the jury found the d nts not 3 . g.. 
guilty; and as do the fourth they gave a ſpecial verdict, that the 5337. 
lands in queſtion are cuſtethary lande, pareel of the manor of Gar- 5 Mod. 244, 
br, and demiſed and demiſable by copy of court-roll at the will Can. 42. 
of the lord, according to the cuſtom of the inanor; time whereof, Power to 
Sc. that George Poulett was ſeiſed in Fee of the manor of Gour- makes leaſes. 
hurt, and had iſſue Bdward Poolett ; that George Powlett g Fac. 1. 
in conſidetation of the miitfiage of his Yon, and of the marri- 
age portion, ſettled the manor of Goarkurf to the uſe of himſelf 
for life, remainder to his wife for life, remainder to Edward 
Powlett and his heirs males of his body, G. remainder to the heirs 
of the body of Edward, Gr. with a proviſo, that George Powletr 
thould have power during his life, and his wife ſhould have power 
after his deceaſe during her Hfe, to demiſe the premiſſes in poſſefli- 
on for one, two or three lives, or for thirty years, or any other 
number of years determinable upon one, two of three lives, or in 
reverſton for one, two or three lives, or for thirty years, or for 
any other number of ywarz determinable upon one, two'or three 
lives, ſo that the derniſt be not of the ancient demeſne lands, par- 
cel of the prethilſſes, or any ef the other lands uſed or reputed de- 
meſne lands within ſeven years before the ſettlement, and fo as the 
ancient rent be feſerved/ We. the jury find that the marriage > 
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iſſue 8. C. Comyns 


Conſtruction 
of powers. 


115 


defendant ;Lqvegen, who, 


the ſuſtenance of the family. 2. Nor make any leaſes auth 


of opinion, that this leaſe was not void for the breae of 5 by 
branch, viz. for demiſe of the copyholds, which in ge 
meſnes. For though in ſtrictneſs of law copyholds a nll 


2 
7 


5 
5 


e intent ot. 


In this caſe 


ſome reſtrictions, 1. He cbuld not demiſe the lands Which 


terminability. 3. Nor deftroy the copyhold eſtates. 


yet it was not the intent of the power to include them wan 
word demeſnes. But (by him) by the third reſtriction the 
of the copyholds is void; becauſe ſt breaks the implied 
tion; for ſuch a power would deſtroy: the copyhoſd aan 
copyhold, which is contrary to the intent of the parties nal 
leaſe is an abſolute leaſe, and therefore void; for th deter 
lity goes to all the years there mentioned, as well 
thirty years as for the uncertain number of years, 
words ſor for] in the laſt limitation make a diff 
Powlett would have a greater, power to make leaſes ann 
than in poſſeſſion, which would be unreaſonable... e 10 
ſion the term for thirty years ought to he determinabla 
two or three lives, and not abſolute. Holt, chief u 
and Eyre juſtices argued alſo for the plaintiff. And 


998 
4 


r 
5. Err 


5s not meant It 


leaſes in futuro. So. was the caſe of Bai 
lord chief juſtice Hale. Intr. Trin. 23 Car. 2. B. R. Rot. 1012, 
ontrary. to the opinion in the caſe of Thomſon and Trafford in 
Ponbam. But in the caſe of a leaſe for life within this power, 
t muſt be intended of a leaſe of the reverſion, and not of a leaſe 
1 futuro, becauſe the freehold muſt commence in poſſeſſion im- 
nediately, Then the queſtion here is, if this leaſe in reverſion 
night be abſolute, - and he held that it might. for it is within 
e reaſon of Finch's caſe 6 Co. 39. It is to demiſe in reverſion 
or one, two or three lives, or for thirty years, or for any other 


zo to the latter part by way of enlargement of the power. 1 Leon. 

19, Where words tend to enlargement they (hall never be con- 
trued to be a reſtraint upon the former clauſe. If this power be 
pnfidered with relation te the intereſt intended to be paſſed by the 
ower, it is very reaſonable, for thirty years bear a proportion to 
hree lives. Heretofore twenty one years were accounted propor- 
lonable to three lives, but now thirty years are looked upon as pro- 
dortionable to three lives. Then Kann it may be thought ridi- 
ulous to haye a greater power, to make leaſes in reverſion, than 
poſſeſſion, nevertheleſs the words. carry this conſtruction, by 
yhuch the court ought to be guided; and though it ſeems odd, 
et It is part of the bargain. And therefore he was of opinion, 
hat am abſolute leaſe for thirty years was warranted by the power z 
which Turton and Eyre juſtices agreed. 


2. By Holt chief juſie theſe copyhold lands are excepted out 

the power. His rother Rokeby was of 

een implied a; 203 (ger Hat ce 
2 2 


* 


A 


a leaſe, Cc. in poſſeſſion. le fatu Eliæ. which reſtrains 
the clergy from making of leaſes in reverſion is to be underſtood 


v. Muns in the time of 2 Vent. 244. 


umber of years determinable upon one, two or three lives. "Theſe conſtruction 
ords [qr for] disjoin the ſentences, and make them ſeveral, and of « ſentence. 


Q mion, that this WAS Copyhold part 
aſtice) ſince it is un- of the de- 


reaſonable, meſnes. 


le, 
, which he might 
for the 
hold | 


do . 
to make lea- conſtruction 


er being derived out 
were out of the 


the 


a 
are 7 . enough, and it is reaſonable, he would conſtrue 
copyholds to be within the exception under the word demeſnes. 


Objjection. If you conſtrue copyholds to be within the exception 
under the word demeſnes, there will be no lands for the power to 
have operation upon. 17 5 
Anſwer, There are other lands found in the verdict, whereof 
George Powltt was ſeiſed. | 


Obj. T hough there are other lands found, as Bridgwater, that 
is not to the purpoſe, for the words of the power are confined to 
the manor. EY 


Reſtrictive Anſw. The power does not extend to all the manor, but to ſo 
claoſeina much of the manor except the demeſnes. And it is not contrary 
rower. to the premiſſes, for though copyholds and demeſnes are excepted, 
yet there are rents and ſervices, and that is ſufficient to ſatisfy the 
power ; for though no rent can be reſerved out of them, yet fince 
there is a power to leaſe them, that will be ſufficient ; for where 
there is a power to demiſe divers things, and there is one qualifica- 
tion which does not extend to them all, the power may be execu- 
ted in the reſt. And for this Holt cited 2 Roll. Abr. 262. pl. 115. 
and the caſe of Walker and Wakeman, which he put at large. 
See the caſe, 1 Ventr. 294, 3 Keb. 554. So in this caſe George 
Powlett might leaſe the rents and ſervices without reſervation of 
any rent; and ſo all the words of the power are ſatisfied. But 
if the demeſnes might have been demiſed, no conſtruction could 
have been made, to ſeparate the ſervices from the demeſnes. But 
ſince the demeſnes could not be demiſed, it is reaſonable 7 * 
K 0 
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'be able to demiſe the rents and ſervices to ſatisfy the power. 
N Eyre juſtices agreed, 2 


Evans ver/. Marlett. 


F goods 
and muſt 
are loſt, But if 


ing the action againſt the maſter of the ſhip if 
bill be ſpecial, to be delivered to A. to the uſe 166. 


bill of lading are conſigned to 4. A. is the owner, 8.C. 3 Salk. 
Ges is B, R, 


of B. B. ought to bring the action. But if the bill be general to 12 Mod. 156. 


and the invoice only ſhews, that they are upon 
1 ought always to bring the * the property is in him, 
and B. has only a truſt, per totam curiam. And per Holt chief 
juſtice, the conſignee of a bill of lading has ſuch a property as that 
he may aſſign it over. 
judged ſo in the Exchequer, | 


Shermoulin ver/, Sands. 


the account of B. 1 ' 


And Shower ſaid, that it had been ad- Aſignment. 


Hermoulin libelled in the admiralty, for that, that he and others 8. C. Carth. 

equipped a ſhip for a voyage, and T. the defendant there un- Cab. 
lawfully took her from him. T. pleaded there, that this ſhip was 12 Mod. 143. 
taken by Du Barth upon the high ſea, and that he bought her of Admiralty. 


Du Barth at Bergen. Shermoulin replied, that ſhe was taken un- 
lawfully. And ſo the queſtion there was, whether the capture by 
Du Barth hath altered the property. And a decree was made for 
Shermoulin, Upon which T, e. to the delegates, and pend- 
ing the appeal moved for a prohibition.“ Nortbey againſt this cited 


the caſe of the King and Broome, Trin. 9 Will. 3. Broome cap- Rex v. 
tain of a man of war took a French ſhip upon the high ſea in 8 
the Weſt Indies, which afterwards. was condemned in the admiralty * 


in England for prize; and he ſold her at Barbadoes; and then re- 
turning to England, the King libelled in the admiralty againſt him 
for the ſhip and goods; and Broome moved for a prohibition, upon 
a ſuggeſtion that the converſion was upon the land; but it was 
denied, becauſe the original cauſe, which was the capture, was up- 
on the high ſea, and immediately upon the capture the captain be- 
came chargeable to the King; ſo that though he broke his truſt at 
land, yet the right, which is the cauſe of the action to the King, 
commenced upon the high ſea, and fo proper for the admiral's juriſ= 
diction, In the ſame manner here, the queſtion being, prize or 
not prize, which is proper for the admiralty, though the title of T. 
commenced at land, yet that will not withdraw the ſuit from the 
admiralty. 2 Saund. 2 54. 1 Sid, 367. Darnall ſerjeant argued 

| to 


principal is within their juriſdiction, and an incident happens triable 

at common law, &c. And the reaſon of this is, becauſe the com- 

mon law is the over-ruling juriſdiction in this realm ; and you ought 

5 to intitle yourſelves well, to draw a thing out of the juriſdiction 

2 Saund, 259. Of it. In the caſe of Radley v. Eglegiel the capture was alledged 

in the libel to be ſuper altum mare; in the fame manner in Broome's 

caſe, Now this libel is no more than a replevin, and the matter of 

Probibidon, chis Plea might have been 4 good julliication'in treſpaſs,” As tothe 

at what time. Matter of the time of the motion, the common difference is, if the 

aauſe belongs to the courts of the civil law, and a man ſues in an 

inferior dioceſe, where the conuſance of the cauſe belongs to. the 

metropolitan, and the defendant acquieſces in it, and admits the 

Juriſdiction, and, ſentence is given, he ſhall not reſort afterwards to 

the ſuperior court. But if it appears that the ſpiritual court has no 

juriſdiction, no admittance whatſoever ſhall ftop the prohibition, 

Holt chief juſtice and Rokeby were of opinion, that a prohibition 

ought to be granted; but Turton and Eyre juſtices contra; becauſe 

it was after ſentence and great expenſes in the admiralty; and be- 

cauſe now upon the whole proceedings it appears, that the admi- 

ralty has juriſdiction, the defect of the libel being aided by the de- 

tendant's plea. Therefore becauſe the court was divided, no pto- 
hibition could be granted. 


Courtney very. Collet. 


8. C. Carth, T Reſpaſs quare clauſum of the plaintiff called B. fecgit, et ber. 


4 95 a bam ibidem creſcentem peditus .ambulando conculcavit et con- 


Se. flampſit, et piſcatus fuit in ſeparali piſcaria, necnon quare. pyjto, 
e %. cadem die et anno the defendant threw down a certain Wear, 


3 foul, per quod aqua ab eadem cataracta decurrens piſcariam ipftus the 


p. dia. Plaintiff ibidem in tantum inundavit, quod per curſum aguge . 
7 | 


* 
in B 's 


15 


but they might be ſome other perſon's ; and in fact they 
were the defendant's own- wears, and therefore treſpaſs does not lie 
for it, but caſe, for the conſequential damage to the plaintiff, And 


plaintiff loſt the benefit of his pickage; after verdict for the plaintiff”, _ 
upon motion in arreſt of judgment, the court were of opinion, 


that this was an intire treſpaſs, becauſe the booths to be 
erected upon the plaintiff's land, and therefore intended to be his. 
But in the preſent caſe the wears do not appear to be upon the 
plaintiff's land, and therefore different. And Hil. 25 & 26 Car. 2. 
B. R. rot. 700. between Robinſon and Bailey, Robinſon brought an Robinſon v. 
action for battery of his ſervant, per quod ſervitium amiſit, and for Bailey, z Keb. 
taking of nine pound of butter; and upon not guilty pleaded, and? 
verdict for the plaintiff, it was held by the court, that the one was 
caſe, and the other treſpaſs, and therefore they could not be joined. 
But it was argued by Mr. Carthew for the plaintiff, that if it ſhould 
be admitted that this was but caſe, yet it being laid for a malfea- 
ſance, it might be laid with vi et armis, and therefore may be joined 
with a plain treſpaſs. But, 2.-(by him) this latter part of the 
declaration is but bare treſpaſs; and for this he cited Reg. 97. 
12 Hen. 4. 3. Fitzh. N. Br. 89. m. where it is ſaid, if a man fills 
a ditch with dung, &c. by which the water uſed to have its courſe, 
per quod another man's land is ſurrounded, he ſhall have treſpaſs 
v et armis. And Reg. 95. a, b. Fitzh. N. B. 87 J. the very 
precedent from which this declaration was drawn. And as to the 
former point, after two arguments at bar, the court was of opi- 
non, that treſpaſs, and treſpaſs upon the caſe, were two diſtinCt Treſpafs. 
things of different natures ; and although if vi et armis is put in 
treſpaſs upon the caſe for malfeaſance, this will not vitiate ; yet 
the judgments in treſpaſs and caſe are different, For in treſpaſs 
ways the judgment is, quod capiatur; but in treſpaſs upon the judgment. 
caſe, though vi et armis be inſerted, yet the judgment is, quod fit 
4 A il 
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ne 
vs, 
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1 
4 


for 
faid in this caſe, that 
of A. s ſervant, per 
treſpaſs, 
Green verſ.. Watts. 
ward del, PER Holt chief juſtice, if the defendant pleads an action depend. 
Reon 0 oY ing in another court for the ſame in abatement, and 


1 tiel record is pleaded; if there was ſuch record at the time of the 
See Car. pleading of the plea, though the action was afterwards diſcontinued, 
$13, yet the plea is good, becauſe it was true at the time of the pleading, 
_ 12 Mod-351- But if a man pleads a recovery by judgment in bar of an action, 
and the ſaid judgment is reverſed after the pleading of the plea, now 
the plea is ill, becauſe now it is no ſuch record ab initisg. 


; . 


r u | , 
9 Will. 3. C R 1697. 
vir Georg | 


e T us Chief Juſtice. 


ir Edward Nev 
Sir John Powell {| 
ir John Blencowe re-| 


* * 


moved this term out af . Juſticen. 
the Exchequer in the} © 

room of Sir John Powell 
„„ 


Arnold ver. Jeffreſon. 8. 28k 
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(] Rover de ſerips fp oblgaterio, The plaintiff declares, that he Tor 4, 

and J. S. were bound by this obligation jointly and ſeverly 10 

R. F. that the plaintiff was poſſeſſed of this and that he loft it, brought by 
and that the defendant found and converted it, &c. Not gyilty ** obligor 
pleaded. Verdict for the plaintiff, And now it was objected, chat x. p. J. 
though the obligee might bring #rover for this bond ut de ſeripto Cro. El. 723. 
io cbligatoria, yet it could not be ſcriptum obliggtorium to a ſtran- 2; 5 , =p 
er; therefore the plaintiff could not bring #rover in this mannes. f. 7 6 
For though it be ſuppoſed that the bond was given to the plaintiff, Cre. Car. 
yet nothing paſſed to him but the material part, ug. the p Gala 50, 


paper, &c. 

but the lien and right of action continued undiſpoſed in the obligee. 2 Bl 313. 
But it was admitted, that the plaintiff might have had treſpaſs, Mich.z Ed ;. 
becauſe that might be maintained upon the bare poſſeſſion, But 3. l *- 
Neuer will not lie without property, therefore che plaintiff has 
miſtaken his action. At ! fie ould be admitted, that rover 
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wWoul 2 . leaſt, » . & ö 
would lie, yet the plainti® has not beopght his ac ian e. beef 4 98 
vm 3 is 
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3. 
own 
anſwered, and 
fion will lie 
2. That any 


fun 
th 
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is admitted, 
gatorio, bu 
ion, which is a thing inviſible, but it is 
part of the deed; and therefore theſe words are 
verdict aids. uſed, to intimate what ſort of deed is converted. 4. 
dict, that the court would intend, that the bond was given to the 
plaintiff. And in truth the fact was ſo, for the plaintiff was forced 
to pay the money, whereupon the bond was given to him. 


Shalmer ver/” Pulteney. 


8. c. Lutw. HE plaintiff brought quod permittat againſt the defendant, 
to permit him profternere quaedam aed:ficia raiſed within 
fifty years upon the freehold of the defendant's huſband, and now 
ſince the death of her huſband her freehold, to the nuſance of the 
plaintiff, And the plaintiff ſhews, that Sir William Pulteney was 
ſeiſed in fee of three meſuages in St. Martins in the fields in 
Middleſex, to which a void piece of ground was contiguouſly ad- 
joining; and that Sir Villiam Pulteney granted theſe meſuages to 
the plaintiff; and that he and all thoſe whoſe eſtate he hath in the 
ſaid three meſuages time whereof, &c. have had and have uſed to 
have eleven windows towards the ſaid piece of ground; that 
1 June 4 Fac. 2. Gervaſe Hulker leſſee for years of the defen- 
dant's husband raiſed certain edifices upon the ſaid void piece of 
ground, which —_— the lights of the plaintiff; that this piece 
of ground came to the defendant after the death of her husband; 
and that the defendant would not permit the plaintiff to throw 
down theſe buildings, though ſhe was oftentimes requeſted. The 
defendant pleaded in abatement, that there is no ſuch writ of qued 
permittat in the Regiſter, as this which the plaintiff hath brought. 
The plaintiff demurred. And the firſt exception was, that no 
pariſh nor lieu conus is alleged, in which theſe edifices ſuppoſed to 
Venue in- be built lie. See 9 Co. 58, a, But to this the court anſwered, that 
tende$ they ſhall be intended to lie in the ſame parjſh where _ three 
*4 96 I | m uages 
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lie, becauſe they are ſaid to be 


the writs in Nb. Nat. Br. 1 
Oe. but this writ is, i 


*. 


ttat agai perſon who levi e, 
bat in this caſe the-defendant does not claim under him who levied f.“, e, 
the nuſance. But to this Levin ſerjeant anſwered, that if A. le- 
vies a nuſance upon my land, if I continue. it, quod permittat lies 
againſt me, for ejudice to the plaintiff is the ſame. - And to 
this the court — Fitz. Nat. Br. 124. e. Fourth exception 
was, that the word quaedam was a word top general. But to this Dar. 
the court anſwered, that it has been allowed before, and therefore 
it is well enough, Hearne's pleader 643, 646. 2 Ventr. 186. 
IWVarren v. Sainthill, in the record, quaedam foſſa, &c. Fifth ex- 
ception was, that quod permittat will not lie profternere aedificium; 
but per Wright the plaintiff ought to ſhew, what kind of edifice 
it is; for praecipe quod 'reddat will not lie de quodam aedificio, nor. 
ejectment. Then here there ought to be as great certainty as in a 
praecipe, becauſe the ſheriff in this action muſt proſtrate the nu- 
ſance, and totally take away the defendant's property. Treby chief 
juſtice faid, that he wiſhed, that to allow this might not be of ill 
conſequence ; for if it ſhould be allowed, aſſizes or 1 permittaf 
for time to come would not be brought for any thing certainly 
ſpecified by its proper name, by which the ſheriff would be in- 
veſted with an unlimited power in ſuch executions. 2. He ſaid, 
that there were reſolutions almoſt in point againſt this, for it has 
been adjudged, that nuſance will not lie de mole, which (by him) 
ſeemed to be much leſs equivocal than the word aedificium. See 
Ny 68, 3 Cro. 402, 520. But notwithſtanding that, he and the 
whole court were of opinion, that in this caſe the writ was good. 

1, Becauſe it might be, that there is a building or edifice, which 
hath not any certain appellation, and they would intend that it 
was fo in this caſe. 2. Nuſance de fabrica, Old Nat. Br. 110. 
Fi:zh, Nat. Br. 184. and conſequently it will lie de aedificio, for 
the one is equally uncertain as the other. 3. In quod permittat the 
view is grantable, and it is not like ejectment g a racape, where View. 
the thing itſelf is demanded, and ought to red. There- 
fore the court awarded reſpondes ouſter. Butnote the court did 
not rely upon the reaſon of the view, for that might ſatisfy the 
jury, but was no direction to the ſheriff, And Powell juſtice ſaid, 
that there could not be any Anglice in a writ of right; and that in Aue. 
this action ſo much of the building as ſtops the lights ought to be Nuſance a- 
abated, and no more. | i * 


| 
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- murred; And it was argu 
mon law. For the ſheriff had not 
Weſim. 2. to take pledges, ſo that f 
tute of Weſim. 2. had been without 


may have a precept in nature of a ſcire facias againſt the pledges 


is, whether this b a 
bond is not void. At common law it had been void, becauſe it 
had been to fave the ſheriff harmleſs in making replevin by pu 
which he could not have done before the ſtatute of Mari 1-4 
21, and alſo that the defendant ſhould make return of the cattle, 
to do which the ſheriff could not have taken pledges ; and there- 


fore he would have done what he ought to haye done, * 


to the plaintiff ſo much as 


dant entred upon the 
that the defendant had left the mill ſtenes damnified, and had 
not made ſatisfaction to the 


N action of covenant avas brought by the plaintiff upon cove- 
nants in an indenture, by which the plaintiff demiſed a mill 
to the defendant, and ih which the defendant covenanted, to leave 
the mill ſtones in as 


to be eſtimated by A. and B. who viewed them when the defen- 


premiſſes. The plaintiff aſſigns for breach, 


intiff. The defendant pleads, that 
A. and B. had not eſtim the The plaintiff demurs. 
And ſerjeant Wright for the defendant argued, that this was a con- 
dition disjunctive, and therefore the leaving of the mill ftones 


damnified will not be a breach, becauſe at the time of the covenant 
he had election, to 


perform the one or the other part; therefore 
(according to Laughter's caſe) without eſtimation by AH. and B. 
of the damage of the mill Rones, the 'defendant is excuſed from 
the performance; becauſe it is impoſſible for him to make the 
adjudication, or to compel A. and B. to do it; and till that be 
done, the defendant cannot be liable; no more than if A. enters 
into bend, to perform the award of B. and C. and B. and C. will 


not make any award. Serjeant Gad contra. Theſe covenants 5 
| the firſt act ja 


are part of the condition of the bond. And ſince the latter part 
of this disjunctive covenant is for the ſafety of the defendant, it 
belongs to him to procure this eſtimation, or otherwiſe he ſhall be 
liable. If the eftimation ought to be made by ſuch perſons as the 
obligee thould appoint, and the obligee had refuſed to appoint, 


this would have excuſed the defendant ; becquſe the performance of 


the coyenant is rendred impoſſible by the act of the obligee. But 
in this caſe the fact is contrary. And of this opinion was the 


8. C. Lutw. 
688. 


good condition as he found them, or to pay ons impotible 
damage to be perform- 


ed. 


Vide 1 Salk. 
170. 


. 


5 Co. 21, 


Who ſhall do 


covenant. 


5 Co. 23. 
Lamb's caſe. 


whole court, and they ſaid, that the rule and reaſon of Laughter's 


caſe ought not to he taken fo largely as Cute has reported it, but 
according to the nature of the caſe. And Treby chief juſtice put 


this caſe; A. in conſideration of 100 J. bound himſelf ina bond, 


with condition, either to make a leaſe for the life of the obligee 


3 before 


22 
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Diſtreſs, upon I N treſpaſs the caſe was thus; A. made a leaſe for a year; and 
what eſtate. ſo de anno in annum quamdiu ambabus partibus placuerit. The 
leſſee having occupied the land for two years and more, is diſtrain- 
ed for rent due for the laſt year of the two years. And the 
queſtion was, whether the diſtreſs was lawful. And Giraler ſer- 
jeant argued, that it was all one intire intereſt ariſing from tbbe 
ſame root; and that as the leaſe at will is derived from the ſame 
grant, ſo it is but a continuation of the intereſt firſt / granted, and 
Ante 170. then the diſtreſs is lawful. But againſt this Gould ſerjeant argued, 
that this was but a leaſe for two years, and afterwards a leale at 
will. Then ſince the intereſts are different, the ſecond eſtate can- 
not be anfwerable for the debts of the former eſtate, which was 
before determined. Of which opinion was the whole court, and 
for this reaſon it was adjudged, that the diſtreſs was unlawiul. 


Bellaſis ver/. Heſter. 


8. C. Lutw. Sſumpfit for 401, The plaintiff declares upon aà bill of ex- 
8 5 A oy for 20 /. Rn ten days after Goht, and that the bill 
Hard. 435, Was ſeen by the defendant and accepted the fifth of Mau; and 
487. then he ſhews another aſumpſit for the other 20 J. Cc. The de- 
8 fendant craves oyer of the original, and upon that prays, that the 
p. 132 Writ may abate quoad primam promiſſionem, becauſe the original 
2 Lutw. 1594. bears te the fifteenth of May, and the bill was not penny until 
ten days after fight; et quoad alteram promiſſionem, he pleads in 
bar without defenſe, The plaintiff demurs, It was, argued 15 
defendant's council, that if the bill be payable ten days after fight, 
the day of ſight ſhall be taken excluſive, as well by realon of 
the word pot, as becauſe it is always ſo underſtood among mer- 
Writ abates in Chants. But the court was of opinion, 1. That in real action, 
part. the writ may abate in part, but in perſonal actions a writ an 
| ein een een 
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e ples in a them; for per curiam upon a plea to the 


not take exceptions to the count, before the good, 

for then the defendant has time enough to 
declaration; and before it js.needlefs ; becauſe if the-writ'be abated, 

Plea without that will determine the whole. After this dt was obj „ that the 


muterof matter of form, and ſo aided by the general demurror. | And prime 


bo for m. 


jy 


: 
4 
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claration upon ception to the | 


defenſe is but defendant had not made-defenſe, and the queſtion was, if this wes 


Jacie the court was of opinion, that this was matter of ſubſtance; 
; becauſe the defendant is not party to the action without defenſe; but 
after having conſulted the judges of the King's Bench, where it 
has been a long time held matter of form, they agreed that it was 
aided by the general demurrer, though at the ſame time they ſeemed 
to comply with that opinion, rather than to 1 — it wich their 
own judgments, to the end that there might he a conformity be- 
teen the two courts. | e 0 LENT een 


"= Wells wer/. Williams. 11 
| | 1 147 ett Ute e en 0K 
DE BT upon bond. The defendant pleads, that the plain- 
. tiff was an alien enemy born in France of French parents 
Fo, 186. who were alien enemies, and that he. came into England fine" ſalvo 


Alien enemy conduttu, and concludes in bar. The plaintiff replies, that dt the 
commorant licen- 


hereby licence time of the making of the bond he was, and yet is, here per 
of the king; fiam et ſub protefiione domini regis, The defendant demurs;” And 
and under his 2p,;:þt ſerjeant objected, that it appears that the plaintiff is an alien 


Flay maintain enemy, and came here fine ſaluo conductu. He admitted; that an 


2 8 de alien enemy, who comes here with ſafe conduct, may maintain an 


Ag bor come action. But unleſs there is a ſafe conduct, though dt be per Hee 


with ſafe con- tiam et protectionem, he cannot maintain an action. For by dhe 
duct. ſame reaſon a captive or priſoner of war may maintain an action. 


= xiveo! But to that it was anſwered and reſolved, that - the.neceſſity of 


8. S Lutw. 
345 


war, trade has mollified the too rigorous rules of the old law in Weir re- 
Jew. ſtraint and diſcouragement of aliens. A u may ſue at the day, 
but heretofore he could not, for then they were looked — 4 


enemies. But now. commerce has taught the world more 
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; ing in | cannot | 
here. 2. Moor 839. Bendl.. and the other books 
ought to be underſtood ſo, Note, That Treby chief juſtice ſaid in 


this caſe laſt Trinity term, that the King may declare war againſt y., 

one part. of the ſubjects of a. prince, —— — * 
And ſo he has done in this war with France, for he has — 
in his declaration of war with France all the French proteſtants, '*ke vorice-of 
And of ſuch proclamations all ought to take notice, becauſe the war 1 
begins only hy the King's procla mation. 
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Elſtob exec of Jane Elſtob ver . Thorowgood., ite os 
] Ndehitatus afſumpfit for an afſumpſit to the toſtatrür. The defen- Joorneys 10. 

1 dant pleads non, aſſumpſit infra ſex:annos, The plaintiff replies, 6 Rep 10. & 
that Charles Elftob was executor to Jane Elfleb durante minoritate b. Cal 
.of the plaintiff, and that he ſued an action within fix years, G. Leon. 44. 
againſt the defendant, and that pending the action, the plaintiff Cie, ga. 218 
came of age, and brought this action by jaurnqys accounts, The do- $99. 
fendant demurs. And after ſeveral arguments at bar it was reſol- by.c of 5 
ved by the court, 1. That if Charles Eos had been adminiſtrator 1 Lat. 49 
to Jane Eltob durante minoritate of the plaintiff, and had brought Adminitrator 
an action, pending which the plaintiff had come of age; he could 4e mine- 
nor have continued that by journeys accounts,” becauſe he would not 8 
have come in, in privity to Charles, but he had <lalmed imme en, J. . 
diately from the ordinary; and in ſuch caſe the ſtatute of limita- * 
tions would have been a bar to the plaintiff; as it was adjudged in a tinve thy 
caſe in this court about r ago; where an adminiſtratot Journeys ac- 
brought an action upon the brink of the fix years, and pending porn ns. 
that died, upon which the next adminiſtrator de Gonis non brought durante mins. 
another action, in Which the ſtatute of limitations. being pleaded, tet. 

the plaintiff replied and ſhewed all the ſpecial matter, how the for- 

mer adminiſtrator brought an action, &c. and it was adjudged, that 

that could not aid him, becauſe he did not come in in privity of 

the former adminiſtrator. 2. That this action was recently enough 
brought, for it appears, that it was brought within ſeven days after 


tho 


LY > = W Sz * 1 a 


Hil, 10 Will. 
3. C. B. be- 
tween Kenſey 
v. Hayward. 


Want of aver - 


ment that the 

debt was not 

paid. 

See 1 Vent. 
119. 


| | Hornſey v. 


Dimock. 


. | AN information was exhibited in the court of Exchequer againſ 


ved, that i his executor, adding that if 

an act C. ſhall be his executor ; if B. brings an action, 
does the act, C. cannot have an action by N 

becauſe B. has determined his office by his own act; 

he was once ſole and p executor of himſelf, yet by the breach 
of the condition — is _ C if - had never _ executor, and 
C. is not privy to him. But then ſerjeant Fight took exception 
to the —— that the plaintiff has ſaid, "hs the debt was 
not paid to him, but does not ſay that it was not paid to Chart; 
Elflob the executor durante minori actate. And per Treby chief 
juſtice there was a caſe here lately, where A. brought an action of 
debt in right of his wife due to her before coverture, and he ſaid 
that the debt was not paid to the wife, but did not fay that it was 
not paid to him poft deſponſalia; and _= demurrer it was ad- 

judged ill, though it had been good after a verdict. But I think, 


that upon reading the record in the principal caſe, it was averred 
as it ſhould be, and that the plaintiff had judgment. 


Wingfield ver/. Jefferys. 
Exchequer Chamber. 


Wing field, for ſelling live cattle, or cauſing them to be ſold, 


Dn &c, Judgment in the Exchequer for the informer. And error 


brought here, and aſſigned that the information was uncertain, be- 


cauſe in the disjunctive. And Holt chief juſtice inclined that it 
was ill for this reaſon; But upon certificate by the barons that 
the courſe was ſo in the Exchequer, and ſince the jury had found 


the defendant guilty as to one, judgment was affirmed, + 


0 


Mich. Term 9 Will. ;. 
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Ellis ver/; Thomas, 


* - 
Exchequer Chamber. 
: 


Hilary 


Hilary Term 
Sir — Roles * 


Hir John Turton Tuſtices. 
Hir Samuel Eyre | 


— 


_— 


Meggot aſſignee of the commiſſioners of Bankrupt of 
Wilſon ver/. Mills et al. Trover. | 


HE caſe was thus. Wilſon exerciſed the trade of a vic- 
- & tualler, during which time the plaintiff Meggot being 4 
brewer furniſhed Wilſon with ale, by which Wilſen con- 
F 67 tracted a great debt with Meggot, Afterwards Wilſon 
3 548. quitted the trade of a victualler, and exerciſed the trade of an inn- 
keeper, and borrowed money of the defendant Mills (being Wil. 
ſon's leſſor) to buy goods to furniſh his houſe ; and for ſecurity of 
the money Wilſon made a bill of ſale of the goods to Milli, but 
Wilſon kept the poſſeſſion of them. After Vilſon was become an 
inn-keeper the plaintiff Meggot continued to ſell him drink, for 
which. Wilſon was indebted to Meggot as before, Afterwards Wil- 
ſon not being able to continue his trade, makes an agreement with 
the defendant Mille, to give him ſecurity for his money by a new 
bill of ſale of the ſame goods and others. But before he executes 
the new bill of fale, by contrivance with the plaintiff he commits 
an act of Bankruptcy, The defendant Milli, not knowing of the 
trick accepts the new bill of ſale. The plaintiff Meggot ſues 2 
commiſſion of bankruptcy againſt Wilſon, and obtains an aſſign- 
ment from the commiſſioners, and thereupon brings trover again 

the defendant Mills for theſe goods. It appeared farther upon the 
evidence, that JVilſen had paid to Meggot the plaintiff ſeveral 


ſums of money after he became an inn-keeper, amounting to f 
2 mue 


N 
5 
$ 
q 


this 
Mar. 


verdict, an inn-keeper bought 

and ſold 1 his gout; 0 . _—_— — ——.— 
inn-k s Was a bankrupt? and adjudged by the w 
— hee, becauſe the trade was not at large, but con- 
fined boſpirantibus, and is properly the accommodation of his gueſts ; 
and it was agreed in that caſe, that farmers are not within the ſta- 
tutes of bankrupts; it was alſo found in that caſe, that the inn- 
keeper had a ſhare in a ſtage-coach, but that was not regarded; ſee 
1 Co. 91. Hatton 42.) though an inn-keeper cannot be a bankrupt, 


. — gueſts, 5. C. 


327. 


yet a victualler may; and tho'-a man quits his trade, yet he may i Ventr. f. 


be a bankrupt for the debts that he owed before. And though a man 


who has become creditor to him after the quitting of his trade cannot For what 
ſue a commiſſion of bankrupts for ſuch. debts contracted after, yet if ***- 
the old creditors ſue a commiſſion of bankrupts, this new creditor Commiſſion 


ſhall be admitted to have his ſhare of the bankrupt's eſtate, 3. Per * 


ued, by 


Halt chief juſtice, if A. being a trader becomes indebted to B. in 


100/. and then he quits his trade and afterwards becomes indebted 


to B. in 1001, more, and afterwards A. pays to B. 1001. not ex- General a& 
preſſing upon what account; fince fo much in quantity is paid to B. of Pey ment. 


as was due to him from A. when A. was capable of being a bank- 
rupt, it would be too rigorous, to admit B. to ſue a commiſſion of 


bankrupts for the old debt of 100 J. But to this point he ſaid, that 


he would not give an abſolute opinion. Note; all this that Hal 
chief juſtice ſaid, was not contradicted by any of the other judges. 
This was ſaid upon motion for a new trial of this cauſe, which was 


tried before Holt chief juſtice at nf prius. 


Jones ver, Morley. A 050 4 A. 8. C. Caſes in 
YAY | 


Parl. 140. 


Jectment for the manor of Frenſbam in Ped Special verdict, : 


Mod, 261. 
Salk. 677. 


ſtion, by deeds of leaſe and releaſe, bearing date the 22 & 23 Fuly tuck og 


1664, conveyed the faid manor to Sir William Marley and 


that Anne Bowyer being ſeiſed in fee of the ſaid manor in Th Carth. 410. 


Comb. 429. 


tt S. C. Parl. 


41 Caſes 143. 
and Cart. 5. 


L 


between 

the faid Si 

her heirs, 

of goo!, per annum 
_——— 

of jointure 

uſe limited to 
find, that no 


within the time limited, ſo 

effect) aroſe by that deed to Mor ley 

; wards Edward Morley and Anne his then wife, 
ing date the 24th of January 1665, 

Morley and Anne his wife of the one part 


dung and 
Jobn Truſter complainants, and Edward Morley and Anne his wife 


deforcients, declared that the uſe of that fine ſhould be to Edward 
Morley and his heirs ; afterwards and before the fine-levied, by 
| writing indented bearing date the 31ſt of January 1665, between 
Edward Morley of the one part, and Anne his wife of the other, 
in conſideration of the ſaid marriage it was agreed between them, 
that all preceeding conveyances, grants, bargains and ſales, agree- 
ments, Cc. made concerning the manor of Frenſbam, with any 
perſon or perſons whatſoever, ſhould be revoked, until Edward 
Morley ſhould perform the articles of marriage in the deed of the 
23d of July 1664. and that if Edward Morley ſhould not ſettle 
300. per annnm ultra repriſas for the jointure of the ſaid Anne 
according to the agreement in 1664, then he covenants that it ſhall 
be lawful for Anne and her heirs to enter, &c. The laſt return of 
Hilary term 1665 a fine was levied, but no jointure of 3000. fer 
annum was ſettled ; but afterwards a jointure of 2 50/, per annum 
was ſettled, charged with 15 J. per annum rent-charge; the 10th 
of July 1666 Edward Morley mortgages this manor of Frenſham in 
fee (under which the defendant claims) and afterwards in 1607 
Edward Morley died, and Anne ſurvived him, and entred into the 
land allotted for her jointure, and enjoyed it during her life; in 
1679 Anne died, leaving H. Bellinger the leſſor of the plaintiff her 
next heir, and then under the age of 21 years. And the g 
queſtion in this caſe was, whether the fine levied in Hilary term 
1665 was to the uſe of Edward Morley and his heirs, or to the uſe 
of Anne his wife and her heirs. And the caſe wasof ten argued at 
bar. And now Holt chief juſtice pronounced the reſolution of the 
whole court. And, 1. he ſaid, that there is an uncertainty upon 
the ſpecial verdict how the poſſeſſion hath been, ſo that it . 
| | | queition, 


the operation of the two writings; 
and Aan aked-the fine was not to the 
uſe of the deed» of the 29th of January, but that this deed wa 
controlled by the writing dated the 31ſt of January; to prove 
which Holt chief juſtice premiſed three things. | 


1. That if it be covenanted by deed, to levy a fine of lands, &c. Utes of a fine, 
to ſuch perſons and uſes, and the fine be levied purſuant to the &. 
deed ; no proof whatſoever by parol ſhall be admitted, to evince, 
that this fre was levied to other uſes, than thoſe that are con- 
tained in the deed. But a ſubſequent deed may alter the uſes of | 
the fine, though a. pars! agreement (as this writing between huſ- 
band and wife is not a deed, but amounts to a parol declaration) 
cannot. But if there is a variance between the deed and the fine 
in any circumſtance, then the parties may aver the fine to be le- 
vied to other uſes. 2 Co. 76. Lord CromwelPs caſe, 5 Co. 26. a. 
Earl of Rutland's caſe. 1 $2.0 * 


2. Though there is a variance between the deed and the fine, 
yet if nothing appears to the contrary, the fine ſhall be taken to be 
to the uſes of the deed; and in that caſe the deed is not only 
evidence of the uſes, but the fine is by conſtruction of law to the 
uſes of the deed. 5 Co. 26. 6b. | 


3- If this fine had agreed with the deed, the uſes limited by the 
deed could not have been controuled by the writing of the 3 iſt of 
January; becauſe though the deed of a feme covert is not valid Deed of = 
in law, yet the deed having relation to the fine, takes validity from f*** I hs 
thence, and will conclude her. Therefore infancy cannot te al- * 
leged againſt a deed which leads the uſes of a fine, ſo long as the 
fine continues in force, becauſe the deed is ſupported by the fine. 
The fame law of coverture. ey Rout Þ> 1,757: 4500 | 


Theſe things being premiſed, it follows that this fine cannot be 
to the uſe of the deed of the 29th of January; becauſe the fine 
to be levied by the deed of the 29th ought to have been levied the 
Hilary term next following, excluſive of that Hilary term in 
„ 4 E which 


Hil. Term 9 Will. 


. which the deed was made, but this fine was 
Hilary term in which the deed was made, 
e between the fine and the 


a'v deed, conſequently room 
left for averment. For if there is room where 3 
. fine is levied of a time after, there is as admit i, 


where a finc.is levied of a time before. For in 


oj 


varies from the tine agreed 2 ioes There 
ſame room for averment, where the declaration of uſes is by deed 
ſubſequent to the levying of the fine. 9 C. 7. Dewnan's cafe, 
The only difference is, where the uſes of a fine or recovery pre. 
cedent are declared by a deed ſubſequent, the conuſor and his heir, 
or any claiming under him, are eſto to ſay, that the fine 


E £ 


to the uſe of the conuſor and his heirs, Cc. but a ſtranger 
not be eſtopped to ſay that. But in caſe of a fine varying from 2 
precedent deed, no perſon is eſtopped, to aver againſt the deed, 
that the fine was to other uſes. Then in this caſe ſince there is : 
variance between the fine and the deed, it is reaſon that the wiſe 
ſhould avoid it. For if the deed had been purſued, ſhe would 
have had twelve months to ſee whether the husband would per. 
form the marriage agreement; and if he would not, ſhe might 
have refuſed to Join in levying the fine; of which benefit ſhe was 
deprived by the immediate levying of the fine. Then the huſband 
by the writing of the 34ſt of January agrees to give her the terms 
of her marriage agreement. And accordingly the fine was levied. 
From whence it appears manifeſtly, that the agreement contained 
in the deed of the 29th was relinquiſhed, and the new agreement 
was deſigned to lead the uſes of the fine. 


'Uſes of a fine); 2. This writing of the zaſt ef January (by the whole court) 
2 is a ſufficient declaration of the uſes of the fine. And to pro 
this, Holt chief juſtice ſaid, that there are ſeveral ways to declare 
uſes, either upon tranſmutation of the poſſeſſion, or without i. 
If there is a tranſmutation of the poſſeſſion, as by fine, feoffment, 
or recovery, the declaration will be ſufficient without conſideration 
or deed, But if there is no tranſmutation of poſſeſſion, then there 
muſt be ſame obligatory agroement, ar valuable confideration ; be. 
Cauſe the uſe depending intirely upon equity, the chancellor wil 
not compel performance, where there is no tranſmutation of poſ- 
ſeſſion, unleſs there is a valuable conſideration, or binding agret- 
ment. Bargain and ſale will raiſe a uſe upon payment of money. 
But conſideration of blood will not raiſe a uſe without deed. More 
687. Callard v. Callard. 2. This writing of the 31 is ſufficient, 
to declare the uſes of this fine. It is not abſolatety necefhry to 
make uſe of the word uſe in the declaration of uſts of a fine, fot 
any kind of agreement which manifeſtly ſhews the intent of the 
parties will be ſufficient, An uſe is defined, in Gi _ 
1 m 


4 
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equitable intereſt, where-one has the oftate in the 
other — the profes, The invention of them 
time, and the of the invention was to avoid 
.mortmain. 2 Leon, 14. Uſes only affected the conſciences of 
ſeoffees to the uſes, then the clergy having 
{ſciences of men, ard fitting in chancery 
the Eighth, compelled men to perform their a 
uſes were kept ſecret, until they were diſcovered in the contentions 
between the houſes of Lancaſter and ri; at which time they 
were found very beneficial, to ſave mens eſtates from eſcheats; and 
were tolerated by both parties for the common convenience; ſo 
that the greateſt part of the eſtates in England were conveyed to 
uſes. And in the reports of the time of Edward the Fourth there 
are more of them mentioned than at any time before; and ſo be- 
ing generally uſed, they were licked into form, and became the 
common conveyance. If an agreement is, that A. for ſo much 
money paid ſhall have the land, this will raiſe an uſe. 8 C. 93. 


3. 


Foxe's caſe. See 1 Ventr. 1 37. Crafing v. Scudamore. If A. bar- 
eirs, a 


gains and ſells to B. and his the deed is not inrolled, or 
if a deed of feoffment is not executed by livery; if a fine be le- 
vied between the ſame parties, the deed of bargain and fale, or 


here an agreement between. the husband and wife, that the huſ- 
band ſhall have the land to him and his heirs, if he make to the 
wife a jointure of more than 300 J. per annum, this agreement 
will well enough declare the uſes of the fine levied. | 


| deed of feoffment, will declare the uſes of the fine. Now there 4 BP 


* * 
ct * — 


3. If this writing of the 3 iſt of January is not a good original Uſer cb 
declaration of the uſes of the fine, yet it will be ſufficient to con- trolled. | 


trol the deed of the 29th of January, for. by that it is d, 
that all deeds, beer fo Ee. made i ade to gt 
riage agreement ſhould be null and void. Now a parol declaration 
of the intent of the parties will be ſufficient to hinder any uſe from 
arifing by the former deed, where the former deed vaties from 


the fine, Then if no uſe can ariſe according ts the deed of the 


29th, then there is here a fine levied, and the uſe by operation 
of law is to the wife and her heirs, and then judgrhent ought te 
de given for the plaintiff, And judgment for theſe reaſons was 
given by the whole court for the plaintiff, and upon error brought 
in parliament was affirmed there. | FN 


= « CI om CAS « = — — 3 0 — 
, ] MAN.... ⅛ p — —2 r _ 


oy” 9 | * 6 - * 
— — 


perl. 212, 


Hil. Term 9 Will. 3. 


Rex er Regina v. epiſcopum Ceſtr, Piers & Scroops, 
Error. C. B. Quare impedit. Rot. 7035, 706, 


8. C. Cafes in 


P Lacita irrotulata coram Georgio Treby milite et ſociis ſuis juſt. 
. ciariis domini regis et dominae reginae de termino 
* 72 chaeks anno regni dicti domini regis et diffae dominae regi 


5 Mod. 297. gratia 
Skin, 65 1. a 


Angliae, Ge. ſexto. Eber. ./. Nicolaus Tee G 


Richardus Piers armiger, et Richardus Scroope clericus ſummaniti 
fuerunt ad reſpondendum domino regi et dominae reginae nunc 4: 
placito quod Foe gr” ipſos dominum regem et dominam reginam 
praeſentare idoneam perſonam ecclefiae de Bedall quae vacat et ſuan 
ſpettat donationem, &c. et unde Edwardus Ward miles attornatus 
dicforum domini regis et dominae reginae nunc generalis qui pr, 
eiſdem domino rege et domina regina in hac parte ſequitur pro prae- 


Queen Eli- dictis domino rege et domina regina dicit, quod domina Elizabeths 
— led nuper regina Angliae 15 ſeifita de advccatione ecclefiae praedittar 


advowſon of uf de uno graſſo per ſe ut de feodo et jure in jure coronae ſuae An. 
the church of gliae, ef fic inde ſeifita exiſtens ad eccleſiam 1lam vacantem per li- 
— teras ſuas patentes ſub magno figillo ſuo Angliae figillatas gerente; 
14 Feb. 12 datum apud Meſtmonaſterium in comitatu Midalgſexiae dectmo quarts 
regn — die Februarii anno regni 4 nuper reginae duodecimo pragſen- 
letters patents, avi quendam Jobannem Tyms clericum ſuum prout per recordun 


Prout paret by irrotulamenti dictarum literarum patentium in curia cancellariat 
the inrolment qictorum domini regis et dominae reginae nunc apud Weſtmonaſterium 


or jetter! praedicfum remanens plenius apparet, qui. quidem Tohannes Tyms 


Chancery; ad praedictam pracſentationem praefatae nuper reginae fuit admſu 
who was ad- inſtitutus et inductus in eadem tempore pacis tempore dictae nuper 
mitted, & c. reginae, praedictaque nuper regina de advocatione ecclefiae prae: 


dictae ut praefertur ſeifita exiſtente, eadem nuper regina poſtea apud 


The goeen Weſtmonaſterium praedictum de tali flatu ſuo de et in advocatione 
1ed ienied o 


wag mein funk ecclefiae praedictae ut praefertur ſeiſita obiit, poſt cujus . quidem 
by which it _ reginae mortem advocatio eccleſiae praediftge deſcendebat Ja- 
deſcended io cobo nuper regi Angliae primo, per quod pr adi, nuper rex Ja- 
Fant 1 cobus primus fuit ſeiſitus de advocatione eccleſiae praedictae ut de um 
groſs, groſſo per ſe ut de feodo et jure in jure coronae ſuae Angliae, ei 1 
The church inde ſeiſito exiſtente, ecelgſia praedicta vacavit per mortem praedicti 
vecame dc Johannes Tyms, per quod idem nuper rex Jacobus primus ad eccle- 
of . Ham illam fic vacantem per literas ſuas patentes ſub magno gilt 
Tome I, ſuo Angliae figillatas gerentes datum apud Weſtmonaſterium prat- 
13 July diftum decimo tertio die Julii anno regni ejuſdem nuper regis Jacubi 
G 9 Mo: pri mi Angliae, Cc. decimo nono praeſentavit quendam Jobannen 
Fobn Wilſon; L! fon ſacrae theologiae profeſſorem clericum ſuum, prout per rect. 

um irrotulamenti dictarum literarum patentium ultimo mentions 


tarun 
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regis ot domi- 
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e caps 


1 coronae ſuae 
| wy cha vacavit per The chorch 
m rex Carolus became void 


by the death 
of Wilſon. 


regni preſent- 
od Dr. Henry 


fitus exiſtens apud Weſtmonaſterium praedictum de tali atu Fry inge ut mitted, We, 
ae prae- 8 _ 


2 Gus nuper rex adrowſen de- 


ai Willelmi Metca 
cundus ad ecclefam i 
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The biſhop claims nothing but as ordinary, therefore judgment 
is given againſt him with a ceſſet executio, &c. 


The defendant Piers confeſſes by his plea, quod bene et verun 
et, that Charles I. was ſeiſed of this advowſon in groſs, and that 
he preſented Dr. Henry Wickham his chaplain; but he farther ſays, 
that King Charles I. being ſeiſed as aforeſaid, by his letters patent 
dated the nineteenth of 7uly 14th of his reign (which he pleads 

with a profert in curia) ex ſpeciali gratia et mero motu granted 
the ſaid acvowſon Willelmo Theaxton tung armigero poftea miltti, 
to him and his heirs, by virtue whereof Theaxton Was ſeiſed in 
groſs, and being ſo ſeiſed the church became void by the death of 
Wickham ; whereupon Jobn Piers father of the | defendant, not 
having any right, but by uſurpation upon Theaxton, preſented 
William Metcalfe, who was inſtituted and induQed, upon which 
Piers became ſeiſed of the advowſon in groſs by uſurpation, and 
William Theaxton, then being created knight, - releaſed to Prers and 
his heirs all his right, intereſt, &c. in the ſaid advowſon; that Piers 
being ſeiſed in fee died, whereby the advowſon defcended to the 
defendant Richard Piers as ſon and heir, whereby he was ſeiſec in 
groſs, and being ſo ſeiſed, the church became void by the __— 
& ecaiye, 
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Metcalfe, and - wold for u yeir and a "half, K 
and _ upon which the defen- 
dant the other Scroope [who is alſo fince dead] 


and he traverſes, ab/que boc that Charles I. died Teiſed. 
The defendant Scroope pleaded the ſame plea, 


The attorney craves of the letters patent, which 
being entred 2 8 recked that Queen Elizabeth by her 


letters patent dated the 2oth of Febrhary the thirteenth of her 
reign inter alia granted to the earl of Warwick and his heirs the 
manor of Bedall and other lands late the poſſeſſions of Simon Dighy 
attainted of high treaſon, with all meſuages, Tc. and among other 
general words, omnes advocationes et jura patronatus eccigurum 1h 
Bedall, et alia ditto munerio de Beuall ntia vel quogu per- 
tinentia ; then the letters patent recite, that King Jams 1. the 
eighteenth of Auguſt in the feventh of his reign graſited the refit 
reſerved by the patent of Queen E/rzaberh to Sir Chritopber 'Hatton 
and Needham ; and then they recite, that all theſe premiſſes by 
good and ſufficient aſſurances were veſted in Sir William Theaxton ; 
then King Charles I. confirms to Sir Millium Theax%)1 and his heirs 
the ſaid manor of Bedall and the rent, and all advowſfons apper- 
taining to the manor ; cumque praedictus Willelmus Theaxton virtute 
prardictarum kterarum patentiam eiuem conn Warwick te priemiſſis 
ut praefertur factarum advocationem ecclefiae de Bedbll practh dum 
vel jus praeſentandi ad ecclefiam illam ſecundum tenorem et inten- 
tionem earundem literarum patentiaum habere clamat ibi bueredibus et 
aſſignatis ſuis ; and foraſmuch as we before this time preſented one 
John Wilſon to the ſaid church of Bedall by lapſe, and afterwards 
the church being void by the death of Vilſon, we preſented Dr. 
Wickham pleno jure; and then they recite, that Theuton to re- 
cover his right and preſentation ſued a quare 1mptdit againſt the 
biſhop of Cheſter and Wickham, in which iſſue was joined; but 
that afterwards an agreement was made between Theaxron and 
Wickham, that Theaxton ſhould deſiſt from his ſuit, and permit 
Dr. Wickham to enjoy it during his life, and afterwards Thedxton 
and his heirs ſhould preſent as often as the church ſhould be void; 
and the King recites that he was informed of this agreement by 
Dr. Vickbam his chaplain ; nos igitut volentes, that the ſaid pre- 
ſentations of W/itfon and Wickham, or of either of them, or their 
inſtitution and: induction, ſhould. not prejudice the lawful right of 
rs Theaxton and his heirs, to preſent to the ſaid church for the time 
0 to come; intentroque noftra uiteriin txtftit, that Tbenston his heirs 
in and aſſigns ſhould freely and ptaceably enjoy the advowſen of the 
| lad church ſecundum temorem er verum intenrimem 3 

= terarum 
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totum jus, titulum, et clameum, ſmods 
habemus, vel habere poterimus, to the ſai then follows 
non obſlante of the omiſſion of the mention of the true 
ue, or of any former grant, &c. | 
The attorney after this oyer of the letters patent de- 
murs, and ſhews for cauſe, that the defendant Piers has not ſuffi- 
ciently induced his traverſe. The defendants join in demurrer, 
And in the Common Pleas judgment was given for the King and 
Queen by Treby chief juſtice, Nevill, and Powell ſenior; juſtices, 
Upon which error was brought in B. R. and this caſe was argued 
by ſerjeant Pemberton and for the plaintiffs in error, and 
by Mr. Place and the attorney general for the King ; and after- 
wards ſolemnly argued on the Bench in this term by all the judges; 
and two points were made in this caſe, 3 


1. If the letters patent of King Charles I. paſſed the advowſn 
to Sir William Theaxton and his heirs. ” 


2. If the grant ſhewn upon the oyer can be intended the ſame 
grant with that which was pleaded. u OR" 
And as to the firſt point Turton juſtice argued, that the letters 
patent of Charles I. could not paſs the advowſon to Sir William 
Theaxton and his heirs. 


And he ſaid, that he would conſider the caſe abſtracted from 
the letters patent, | 


And ſecondly as it was upon the record with them. 


Prefert in ca. And 1. he was of opinion, that if the defendant had not plead- 
ria, ed theſe letters patent with a profert in curia, as he had no need 
to do, 3 Cro. 317. that then the plea had ſufficiently. confeſſed and 

avoided the plaintiff's declaration, and the alleging of the grant to 
Dying ſeiſed Theaxton in fee had been a good inducement, to traverſe the dying 
traverſed in ſeiſed of King Charles I, Jones 11, 12, Winch 13, 14. | 


quare impeait. 


2. He was of opinion, that this advowſon ought to be taken 
as an adyowſon in groſs. 1. Becauſe the King has declared that 


Queen Elizabeth was ſeiſed in groſs, which the defendant 2 = | 
| | denied, 


1. If the advowſon paſſed 
zabeth to the earl of Warwick. 


by the letters patent of Queen Eli- 


2, If not, yet if it paſſed by the letters patent of King 
Charles I. to Sir William Theaxton, 


And as to the firſt he was of opinion, that this advowſon did The King 
not paſs to the earl of Warwr:ck by the letters patent of the Queen ; Fun , — 
1, Becauſe the Queen was ſeiſed thereof in groſs, and (he grants pendant, if it 
it as appendant, and ſo ſhe was deceived in her grant. Moor 45. be in groſs, it 
Hob. 323. 2 Mad. 2, 2. It does not appear, that the Queen in- Tn 
tended, that this advowſon ſhould paſs; for it is compriſed only 
in the general words advocationes et jura ecclefiarum, &c. And 
probably if the Queen had intended, that this advowſon ſhould 


ſs, the church being of great-value, ſhe would have granted it 
y expreſs name, 


Objection. It ſhall be intended to have been appendant. 
Anſwer, That intendment cannot be admitted againſt the record. | 


2. Admitting that it did riot paſs by the letters patent of the pxpoition of 
Queen to the earl of Warwick, then if it paſſed by the letters ſentences. 
patent of King Charles I. to Sir William. Theaxton, And he was 

of opinion, that it did not. 1. Becauſe upon conſideration of the 

recital of the letters patent it appears, that the King's intent was 

only to confirm the old title of Sir William Theaxton, and not to 

ave him a new title, but that he ſhould have ſuch eſtate, as the 

earl of Warwick:had of the grant of the Queen. For the clauſe in 
which the grant is contained is not independant of the precedent 
clauſe, but is coupled with it and the recitals by the illative con- 
lunction igitur. 2 Brownl. 232, 239, And in effect the e 
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lawful claim, whereas it appears no 

the advowſon; and for this cauſe the grant is void. 3. No no- 

tice is taken in any of the letters patent, that this advowſon was 
in groſs; and therefore that vitiates the grant. Lane 109. 3 Leun. 
119, 149. And for theſe reaſons he concluded, that the letters pas 
tent of King Charles I. did not paſs the advowſon to Sir Wilkan 
Theaxton and his heirs, t 


But againſt this it was argued by Holt chief juſtice, and Roleh 

juſtice, that this grant of Charles I. was good. And Holt chief 

_ juſtice ſaid, that the principal ground upon which the judges of 

the Common Pleas gave their opinion was, that they took it 

as admitted, that this advowſon was in groſs in the reign of 

Queen Elizabeth at the time of the grant to the earl of 
Warwick, | | 1 


And as to that he was of opinion, that it is not admitted upon 
this record, that Queen Elizabeth was ſeiſed in groſs at the time of 
the grant to the earl. | 12 


2. Admit that it was then in groſs in the Queen, 'yet he was of 
0 — that it paſſed by the letters patent of Charles I. to 
1 eaxton, „ NI 


As to the firſt the caſe is thus. The attorney general declares, 
that Queen Elizabeth 14th of February 12th of her reign was ſeiſed 
of this advowſon in groſs, and then preſented Tyms, prout by the 
inrolment of the letters patent in Chancery nunc 2 Weſt monafte- 
rium remanens plenius apparet. Now though the defendant admit 
Charles I. to have been ſeiſed of this advowſon in grofs by deſcent, - 
and conſequently that Queen Elizabeth was ſeiſed in groſs of it it 
ſome time of her reign ; yet he does not admit it at the preciſe 
time of the 14th of February 12th of her reign ; becauſe the alle- 

Time of the ging of the time and day when Queen Elizabeth was ſeiſed in gro! 
la. is ſurpluſage and immaterial; for it is ſufficient to allege pw 
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appendant 
grant to the earl of War- 
paſs by the letters patent, The time of 
is not traverſable, and all the 
of the ſeiſin or of the tation, Then if 


that it would be. very unjuſt, to conclude a man. by his admittance 

of a thing which he could not traverſe, or if he could, is not ma- 

terial to be proved. And though it is an admittance of a. ſeiſin in Hob. 21. 
groſs in Queen Elizabeib in ſome time of her reign, yet there was 2 Leon. 99. 
time enough in her long reign for uſurpations after the letters pa- 

tent, by virtue of which ſhe might have preſented Im. 2. There 

is art here in the pleading of the inrolment of the letters patent of 
preſentation in Chancery, for they thought that they could not be 

denied; but that is of no ſignification, for if the letters patent are 

inrolled in the ſame court where the plea is, one may plead them 

without ſhewing them, but if they are inrolled in another court 

one cannot plead the inrolment, without making a prefert of an Pert in 
exemplification of them under the great ſeal, 5 Co. 74. Wymark's curia. 

caſe, Now if the declaration had been without artifice in the 

uſual manner, viz, in the time of peace, &c, and the defendant 

had pleaded as he has done here upon of the letters. patent, it 

had been a good title for the 8 becauſe the defendant 
would not be obliged to aver that this advowſon was appendant, Averment. 
for the contrary, vis, that it was in groſs in the queen at the time r. 
of the grant to the earl of Warwick, would not appear; and all ? Ref. K“ 


1 Roll. R. 
things upon oyer ſhall be intended to make the grant good, if no- 415; 
thing to the contrary appears. 2 Cro. 679. 


Keilw. 49. 
Dier 215. 
Intendment. 


2. Admit 
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1. By him, the grant is full and expreſs. 


2. No fi in the patent is falſe, unleſs that which fayy 
that Wilſon was preſented by King Charles by lapſe ; nor is it fad, 
that the advowſon paſſed by the letters patent of the Queen. 


Claim, 3. Where it is ſaid, that Theaxton claimed it by virtue of the 

tent of the Queen, that muſt not be intended lawful claim ; for 

if a man claims an advowſon by colour of a void patent, and the 

King preſents, and afterwards in confideration that the other will 

permit his clerk to enjoy during his life, the King grants the ad- 

vowſon to the other and his heirs, and the other permits the 

Conſideration King's clerk to enjoy it during his life; it is a good conſideration, 
of the King's and the patent is good. | 


grant, 


Objection. It is aid in the recital of the patent of Charles I. that 
Theaxton ſued a quare impedit, to recover ſuam praęſeutationem. 


Anſwer. That is only the ſuggeſtion of the writ. 


Grant of the 4. It is ſuppoſed and admitted by the letters patent of Charles J. 
* that the patent of Elizabeib might be void, yet the King declares, 
that it was his true intent, that Theaxton and his heirs ſhould enjoy 
it, notwithſtanding any defects in the. letters patent, and then pro- 
ceeds to the abſolute grant of the advowſon to Theaxton and his 
heirs. There are ſtronger caſes, where the intent of the King has 
been to confirm letters patent that were void, yet if his. intent has 
alſo appeared, to grant the thing de novo, the letters patent have 
been adjudged good and the grant alſo, 8 Co. 166, Hil, 22& 
23 Car, 2. in ſcaccario in the time of chief baron Hale, the caſe 
Atkyns v. between Atkyns and Holford was thus; King Edward 3. by his let- 
Holford. ters patent, reciting that King Jobn had by his charter granted to 
the abbot and convent of Thi/tleworth returna brevium, and reciting 
that it had been found by inquiſition, that the abbot and convent 
_ uſurped the franchiſe of the crown, ſo that the franchiſe was fe- 
veſted in the crown; firſt Edward III. confirms the charter of King 
Jobn, and then goes on and grants to the abbot and convent retur- 
na brevium ; it was agreed in that caſe, that the charter of King. 
Jobn was void; and it might have been objected, that King £ 
ward III. eſteemed the charter of King John good, and that the in- 


quiſition was falſe, and therefore he intended only to make reſti- 
2 | tution 


ObjeQion. This clauſe is qualified by the ſecundem tenorem of 
verum intentionem literarum patentium of the Queen, &c. 


Anſwer. That intent is net to be underſtood of that which 
actually paſſed, but of that which was deſigned to paſs ; for the 


patents of Charles I. ſuppoſe a defect in thoſe of the Queen; ſo 


that it is not to be conſtrued a legal intent, but a moral intent. If 


this advowſon at the time of the Queen's grant had the reputation Reputation; 


to be appendant, the Queen might well have intended to paſs it, 
though in ſtrictneſs of law if it was in groſs it could not paſs. A 
manor in reputation may paſs by the name of a manor in grants 
between common perſons, 6 Co. 63. though perhaps the law may 


| he otherwiſe in the caſe of advowſons. If a man ſeiſed of a manor 


to which an advowſon is appendant, mortgages the manor in fee, Appendant. 


excepting the advowſon; if the money is paid at the day the advowſon 
is become again appendant; but if the money is paid after the day, it 
will have the reputation of appendancy, but in truth it is not appen- 
dant. It might be that this advowſon was appendant before the Queen 
preſented Tyms, and was then ſevered, but retained afterwards the re- 
putation of appendancy; and if in this caſe the grant was of the manor 
with the advowſon appendant, this reputation might be ſufficient to 
juſtify the intent of the letters patent, that it was intended to be paſſed. 
Beſides, that in this caſe it does not appear, that there was any. other 
advowſon but Bedall appendant to this manor, which is a foundation 
of a very ſtrong preſumption of the Queen's intent to paſs it. He 


faid farther, that he had ſearched in the hiſtory of this church, 


and it ſeemed to him, that it was appendant to the manor at the 


time of queen Elizabeth's grant. See Co. Entr. tit. quare imp. 
//.2, It appears, that this advowſon was appendant to this ma- 
nor in the time of Edward III. afterwards a man was ſeiſed in fee 
of the manor of Bedall, to which this advowſon was appendant, 
and it deſcended to two coparceners, ſo that then it was appendant 


by turns, one time to the one moiety, and the other time to the 


other moiety ; one moiety of it came to the lord Lovel in fee, 
who was attainted of treaſon in the time of Henry VII. by which 
Henry VII. was ſeiſed of it in fee; afterwards Henry VII. gave this 
motety to the anceſtor of Digby in tail, from whom it came to 
inan Digby, who in the time of Queen Elizabetb committed trea- 
lon, and then' the church became void, and the Queen preſented, 
and then- Digby was attainted ; ſo that the caſe is thus; tenant in 

4 H | tail 
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if 


F 
F 


tenant in 
pendant again; for the a was not deſtroyed by 
pation, for though it was ſevered from the eſtate tail, yet it 
ſevered from the fee ; then by the attainder the eſtate tail is 
extinct, and the Queen is ſeiſed in her reverter. As if. 
nant for life of a manor to which an advowſon is a 
reverſion in fee to A. A. uſurps upon the tenant for life, the 

 vowſon is become in groſs, but if the tenant for life dies, it is be. 
come appendant again. Hob. 323. Sir William Eluiss caſe. 80 that 
though the Queen might have been ſeiſed in groſs, when ſhe pre- 
ſented Tyms, yet the advowſon might have been appendant at the 
time of the grant to the earl of Warwick, And the ſuter way here 
to have come to the right, had been to have taken iſſue upon the 
traverſes, and not to have laid ſnares to trap mens rights, which 
judges ought to diſcourage. Bs eee, 


5 
Z 


: 


3 
SF 


Objection. There is a falſe ſuggeſtion, thatKing Charles 1. preſented 
Wilſon by lapſe, where in truth king James I. preſented him pleno jure, 


Falſe recital . Anſwer, Every falſe recital in a thing not material will not vi- 
in the King's tiate the King's grant, if it appears that it was his intent to grant 
— the thing; now here the King would not hazard the title of Wick 
ham, and therefore took this means to determine the controverſy, 
by the confirmation of Theaxton's right if there was any in him, or if 
he had no right, to give him a right. And the conſideration is fut- 
ficient if Theaxton had no right, vi. the deſiſting from the ſuit, whe- 
ther he had right of ſuit or not. And he compared it to 1 C. 43. 
6 Co. 55. ſurrender of letters patent, &c, It is not material to Theax- 
ton whether King James I. preſented by lapſe, or pleno jure; and 
every little miſtake in an immaterial point will not avoid the King's 
grant, if the intent appears, and the ſubſtance is performed, 1 Roll 
Rep. 23. Godfrey v. Sparrow, 2 Roll. Rep, 118, Dixon's cafe, 
Hob. 223. Rp: e 


Beſides, if the judges adjudge theſe letters patent of Charles I. voi 
it will avoid the letters patent of Queen Eliaabetb, which are not be- 
fore the court; and one cannot adjudge letters patent void, which 
appear only by recital. And farther the letters patent of the (Queen 
might have words general enough to convey the advowſon in groß 
for the recital ſays, that the Queen inter alia granted; now it may 
that the letters patent of the Queen contain theſe words, viz. aul c. 
zftentes in Bedall; and thoſe words would paſs the advowſon in 
groſs; and if that had appeared in evidence upon iſſue joined, 
verdict would have been for the defendant. 1 Mod. 195. 

1 | Objection. 
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Objetion, The 


to the recitals. | | 


Anſwer. If it appears by the recitals, that the King has intent 
to paſs nothing in which he had profit, but only what was detained 
by concealment from him, the recital will qualify the general words 
of the grant, becauſe it a that his intent was not to diminiſh 
the revenues of the crown. Legat s caſe, 10 Co. 109. But if there 
are words in the which ſhew that the King intended to paſs - 
the land although it was not concealed, the grant will be good to 

ſs the land which was not concealed. Hardr. 231. pl. 7. And 
bor theſe reaſons he was of opinion, that this advowſon paſſed by 
the letters patent of Charles I, Eyre juſtice declared that he was of 
the ſame opinion. But he did not argue this point, becauſe the 


other point which follows was, as he faid, an unſurmountable 
obſtacle. | 


As to the ſecond point, whether the grant ſhews upon the oper 2 Point. 
can be the ſame grant with that which was pleaded, by reaſon of Variazce. 
a variance. For the defendant pleaded a grant Villelmo Theaxton -— _ - 
func 2 militi, and upon the oyer the grant appears to 
be Willelmo Theaxton militi. Rokeby juſtice was of opinion, that 2. ,, g. . 
there was a ſufficient demonſtration of the perſon, and that nothing 
appeared in the record to induce the court to intend that William 
Theaxton eſquire and William Theaxton knight were two diſtinct 
perſons, but that they were the ſame perſon; for (by him) the 
dignity does not change the man; and it is only in this caſe a mi- 
ſtake in an adverb of time. And as to the objection, that if one 
makes a grant to a man by the ſtile of knight, who is but an eſquire, 


the grant is void. He anſwered, that it is a maxim, that veritas 
demonſtrationis tollit errorem nominis. | 


2. (By him) if a grant be made to a man by the name of knight, 
if he is not a knight, yet the grant is good, if it may con/tare de 
perſona, 2 Cro. 240. And in Littleton's reports 181, 197, 223. it 
is the opinion of all, that the miſtake of an addition will not avoid 
a grant, if it may conſtare de perſona. 1 Cro. 173. Jones 215. 
I Bulſir. 21, And therefore he was of opinion, that the judgment 
given in the common pleas ought to be reverſed. | 


But Holt chief juſtice, Turton and Eyre juſtices, - argued againſt 
Rokeby Juſtice in this point. For by Holt chief juſtice, a grant to 35. 8 
W lam Theaxton Eſq; by the name of William Theaxton knight, grants 50. l 
18 void. 1. Becauſe knight is part of the name of a man. 2. It is 8K 9 1 
2 name of dignity, which is part of the name of a man as much as Aachen. 
— al a 


2 
Dark and 


Priſcott. 


$Ed. 4. 23. 4. L. 5. Ed. 4.106. 21 


Reputation. 


Baſtard pur- 


chaſer. 


6 Co. 64, 5. 


594- Hare. 47. * 
Ed. 4. 72. Br. addit. 58. 1 Cto. 371. Hob. 129. Name merged, 


Objection. Sir Wilkam Theaxton might be a reputed knight, 
and not a real knight; and a name by reputation is ſufficient for 
purchaſes. | | 

Anſwer. A knight reputed, and who is not a real- knight, is 


no knight at all, and cannot take by that name, 2. If there was 
ſuch a reputation, the defendant ſhould have ſhewn it. 


In all caſes of reputation there ought to be ſome foundation for 
fuch reputation, which could not be in this caſe. It is agreed, that 
a baſtard in legal underſtanding has no father nor mother ; never- 
theleſs, ſome of them muſt know their mother well enough ; yet 
a grant to a baſtard by the name of ſon of ſuch a woman is ill, 
unleſs he be reputed the fon of that woman by all the neighbour- 
hood, not by one or two; and notwithſtanding that there is a 
ground in nature to raiſe a reputation, for he muſt be the fon of 
ſome woman. But if a man be baſtard eigne, becauſe by the civil 
law he is mulier, there is a greater foundation for reputation, and 
he ſhall take by the name of ſon of ſuch a woman without a ge- 
neral reputation. Then in the caſe of knights, heretofore knights 


Knights 

created. were created by great lords as well as by the King, but that was 
ſuppoſed to have been by virtue of a charter; but ſince honour is 
conferred by none 'but the King, there cannot be any foundation 
2 of for a reputation to be a knight. The dignity of knights was in 
wn great eſteem in the law, and great credit was given to them. In 
the trial' in a writ of right the law will not intruſt the ſheriff to 
return the jury, but the panel of the great aſſiſe muſt be made by 

four knights, &c. | 
Objection. A name of dignity may be ſupported by reputation. 
For ſuppoſe a grant be made to the eldeſt ſon of an earl by the name 
of viſcount of ſuch a place, it would be a good grant. 
P Neon wang Anſwer. There is a foundation for ſuch a reputation, for by 
daes. the law of heraldry the eldeſt ſon of a duke preceeds.all earls; and 


3 convey- 
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call them known by the name 
— The eldeſt ſon of an carl preceeds Ge. 


Objection. 2 O. 240. Lord Ewre v. Strickland. Totr. Paſch. 


7 Jac. 1. 
Anſwer. The addition in that caſe being of ſuch a dignity, as 

that one only is capable of it, carried ſufficient certainty in 

itſelf, therefore was good according to Co. Li. 3. a. which was 

the reaſon of that caſe, as appears, 1 Buhr. 21. where the ſame 

caſe is better reported than in 2 Crs, which is extraordinary, that 

any thing ſhall be better reported in Buſſlrode than in Croke, 


As to the caſe of the earl of Pembroke againſt Green and Boſtock, 
in Zittlet. Rep. 181, Cc. 1 Oo. 172. and 1 Jones 215. 

the caſe is miſtaken in 1 C. for the iſſue there was not upon the 
grant to V. S. but upon the grant of the next avoidance, But it 
is the expreſs opinion of three great judges, Drer 299. 6. pl: 35. 
that if iſſue had been taken upon the grant to V. S. the iflue had 
been for the defendant, Though that ſeemed to Holt chief juſtice 
difficult to maintain, when the verdi& had found him to be the 
ſame perſon.. But there is no reaſon for the opinion of Hutton and 
Richardſon chief juſtice in Littleton's Reports. For if the law were 
ſo, names would be uſeleſs, for Jubn S. is as much Thomas S. aa 
Sir William Theaxton knight is William Theaxton Eſq. It is true, 
that there are ſeveral perſons who purchaſe by the name of Thomas, 
Jobn, &c. who was never chriſtened ; but in ſuch caſes thoſe are 
ſurnames only. 2, If reputation might have been ſufficient, the 
defendant nevertheleſs ought to have averred it, viz. that William 
Theaxton was revera eſquire, ſed tamen cognitus et reputatus a knight. 
And ſuch an averment ought to be made in all caſes where a man 
has acquired a reputation contrary to the truth of the fat, And 
for theſe reaſons the three judges were of opinion, that this variance 
was ſo great an obſtacle, that they could not come at the merits of 
the cauſe, but for this defect the plea was ill; and therefore (by 
them) the judgment in the Common Pleas ought to be affirmed, 
which was done accordingly. Afterwards upon error brought in 
prime this judgment was reverſed, without any conlideration| 

ad of the opinion of the judges — 


Britton ver. Cole. 


T The plaintiff declares, that the defendant the twen- 8 C. «.n 
tieth of May 7 Will. 3. at Hanap in Glouceſterſhire tqok and 395, 408. 
chaſed forty-three ſheep and two lambs of the plaintiff, G. The 5, Mod. 109. 


&fendant pleads, that. 12 Febr, 6 Will. 3. a levari facias iflucd out gin. 612. 
Pag, 8 17 + ; r 


| 305. p. 1. 
8. C. Comyns 31. Comb, 470, 107. 12 Mod. 178. Cro, E. 431, 2 Ro. Ab. 457. PA. 1531. 


V pon a levari Wright and Mr. Keen for the defendant. 
facias de exi- 
tibus terrae 

the cattle of 


fs 


SE 
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chequer appears ; and commanding the ſheriff, that all 
ſues, &c. of the — & time of the ſeiſure into the 
King's hands until the 25th of March following, ſhould be by him 
levied, according to the value returned by the inquiſition, Sc. fo 


that he ſhould have the money before the barons .of the Exchequer, 
to be paid to the defendant, &c. by virtue of which writ the ſheriff 


made a 2 to Antony Powell, Jobn Okes, and Joſeph Poel 
commanding them to levy, &c. and becauſe the forty- two ſheep 
and two lambs were levant and couchant upon the premiſſes, &c. the 
defendant requeſted Antony Powell and Joſeph Powell to take and 
chaſe them, &c. upon which John Powell and Joſeph Powell took 
and chaſed them; which is the ſame treſpaſs, &c. The. plaintiff 
demurs. And this caſe was ſeveral times argued at bar by Mr. Ner- 
they and Sir Bartholomew Shower for the plaintiff, and Mr. ſerjeant 
And now Holt. chief 
juſtice pronounced the opinion of the court. And the queſtion 
upon the plea in point of law was, if a man be outlawed, and 


a ſtranger Je- upon a ſpecial capias utlagatum an inquiſition is taken, and the 
vant and cos. man's lands ſeiſed into the King's hands, and the yearly value re- 


chant upon 


the land may turned into the Exchequer; and then a writ of levari facias iſſues, 
be taken and Commanding the ſheriff to levy the yearly value out of the iſſues 


fold, 


and profits of the land, and by virtue of that writ the ſheriff ſeiſes 


the cattle of a ſtranger, being levant and couchant upon the pre- 


miſſes ; whether the taking of this cattle of a ſtranger be in ſuch 
caſe juſtifiable? And the whole court was of opinion, that it was. 
1, Becauſe it is within the direct command of the writ, to levy that 
which is due, according to the yearly value, out of the iflues and 


Iſſues of land, profits of the land; for cattle Jevant and couchant are part: of the 


what ? 


iſſues of the land. We//m. 2. cap. 39. is an explanatory act, and 
ſays that omnia mobilia ſhall be iſſues. 2 Int. 453. and Het. lib. 2. 
cap. 68. holds cattle to be compriſed under the word Mobilia. And 
that is not reſtrained to the cattle of the owner of the land, but !s 
extenſive to the cattle of all men. 2. Becauſe the land is debtor to 
the King, and that makes the cattle upon it liable to this execution- 
For if the King ſhould not have this remedy, the pernancy of the 
22 of the land upon outlawry would be very ſmall, and it may 
be would be worth nothing ; for then it would be in the power A 

ds: : 


plight as 
the feoffment notwithſtanding is good. 
7. 7. intereſt of the King to take the profits 
continues notwithſtanding the feoffment, though the opinion in 
21 Hen. 7. 7. is contrary. If iſſues be returned upon a juror, 
they ſhall be levied upon the feoffee. 19 Hen. 7. 30. If A. be 
outlawed, and aliens his land before inquiſition taken, the aliena- 
tion prevents the King from taking the profits, otherwiſe if the 
alienation were after the inquiſition found; and this is the conſtant 
courſe of the Exchequer. Hard. 101. Raym. 17. Windſer v. 
Seywell. For the King has nothing before inquiſition found upon Inquiſition. 
outlawry as to the real chattels; but as to the perſonal chattels, 
they are in the King without inquiſition found, If then the 
cattle of a feoffee, Sc. may be taken for iſſues, why not the 
cattle of the plaintiff, who perhaps is the feoffee of Creſſet, no- 
thing to the contrary thereof appearing here? And this plea 
being in bar ſhall be good to a common intent ; and if the plaintiff 
has any ſpecial title, he ought to ſhew it. Beſides, ſuppoſe that 
the plaintiff has a leaſe from Creſſet preceedent to the outlawry, if 
it is not found in the inquiſition, the plaintiff cannot reply it in 
treſpaſs, but muſt have recourſe to the Exchequer, and plead it 
by way of monflirans de droit. But if the plaintiff has no right, Mn/ran: d. 


it would be unreaſonable that he ſhould eſcape, when he who had droit, 
right could not. by | 


Objection. 3 Co. 431. Anſwer. The caſe there is of a fiers 
facias de bonis et cattallis, and not of a levari facias de exitibus 
terrae. And therefore he could not in ſuch caſe take the cattle 
of a ſtranger ; though the book ſays, that one may upon ſuch a 
writ ſeiſe the cattle of a ſtranger, but not ſell them; which ſeems 
very ſtrange doctrine, the writ being fieri facias. 


| There are ſeveral ſorts of executions for the King. 1. Capias Executions for 
ad ſatifaciendum, which takes the body of the debtor. 2. Fiers e Rirg. 
facias to take his goods. 3. A writ which they call long one, 
compriſing a capias ad ſatisfaciendum, fieri facias, and extendi fa- 
tas, But by virtue of that one cannot ſeiſe the cattle of a ſtranger, 
monk that writ does not give any authority to the ſheriff to ſeiſe 


em. 4. A, levari facias, where the land is the debtor, in =_ 
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Right found. law. For if a levari facias be to levy the profits of a moiety, 


Levari faciai. 3 Cro. is. Now no lexari iſſues for a debt againſt the 


Diſtreſs. 
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lands ſeiſed into the King's 
— 2 125 
becauſe the charge ariſes upon particu 
for life, and not from any charge upon the inheritance, 
caſe of iſſues. But if that was the at caſe, the plaintiff 
to ſhew it ; for tenant for life ſhall not be intended 


ought 


unleſs i 


be averred. Iſſues loſt by the lord of the manor, levied upon 


copyholders, Cc. 2 Roll, Abr. 157. F. 3. 


Lane 96. 


As to the caſe in 
2 Rol. Abr. 159. pl. 4. which is obſcurely reported, 


vi. that the cattle of one tenant in common ſhall not be taken 


upon a levari facias upon the outlawry of the other, if the 
of the other tenant in common be particularly found ; it is 


eſtate 
the 


cattle of the other tenant in common there /evant and couchant 


cannot be taken. 
can only forfeit the pernancy of the profits of his moiety. 
that matter of the tenancy in common muſt be intended 
found upon the inquiſition, otherwiſe it is not law. For 


For the tenant in common which was outlawed 


But 
to be 
if A. 


hath land, in which B. hath common of paſture for ſheep ; A. i 
outlawed, and the title of B. is not found upon the inquiſition; 


his cattle may be taken upon a levari facias, until he hath 
his title in the Exchequer, and hath it allowed ; contra if 
had been found upon the inquiſition. In 2 Roll. Abr. 1 59. 


ng 


there 


are ſome caſes which ſeem to the contrary, but they are not in- 


telligible. 
The ſame caſe 3 Cro. 431, which ſays, that upon a lewugri 


As 2 Koll. Abr. 159, pl. 2, 3. Stafford v. Bateman, 
facts, 


the ſheriff may ſeiſe, but not ſell, which is a contradiction, for 
every levari facias requires a ſale as well as a ſeiſure; therefore 
the book is falſe printed, and it ought to be a filers facias, u 


but where the land is debtor. In all caſes where the land 


debtor, the cattle of a ſtranger are as well liable, as thoſe of the 


perſon, 


is the 


owner of the land; as cattle of a ſtranger vant and couchant are 


diſtrainable for arrears of a rent ſervice. So if a neighbour's 


eſcape into land, out of which a rent- charge iſſues, and are 
and couchant (there are good authorities though they are not 
and couchant) they are diſtrainable for the rent«cbarge, 


levant 


and the 


owner 
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them again, unleſs he pay the arrears; which 
hard a caſe as the preſent for the rent-charge is ſt 


grant of the party. Then 


ſhould ha remedy as 
in pon A cif julie 


18 Car. 2. between Hodſon Hodſon v. 
hief baron took the ſame 1 
% cattle of a * 
levari facias, contra upon a fieri facias ; 

the conſtant practice of the Exchequer 
was ſo; and the plaintiff there, ſecing the opinion of the court 


to be againſt him (for the caſe there was the ſame with the prin- 
cipal caſe here) deſiſted from his ſuit, and ſo no judgment was 
given. And in the caſe in 2 Roll. Abr. 159. pl. 3. it is ſaid, that 
it was adjudged contrary at Reading, becauſe the cattle were not 
averred to be /evant and couchant, And Rokeby juſtice cited a caſe 
in corroboration of the ſaid opinion between Mrigbiſon and Reyner, Wrightlon v. 
Mich. 22 Car. 2. Exchequer Rot. 14. which was in point, and Revver. 
the court there of the ſame opinion as in this caſe, but no judg- 

ment was entred upon the roll. And for theſe reaſons the whole 

court held the plea good in ſubſtance. But then for other excep- 

tions they held the plea ill. And the firſt exception was, that the 
defendant, not being an officer, ſhould have pleaded the record of | 
the outlawry, eſpecially it being at his ſuit. And Halt chief juſtice Juſtification, 
pronounced the opinion of the court, that this was a good exce 
tion, For if a writ of capias ad ſatigfaciendum, &c, iſſue to the 
ſheriff againſt F. S. and there is no judgment to warrant it; the 
ſheriff, and the officers who a& under his authority, are excuſable 
if they execute it; but if a ſtranger. encourage the ſheriff, &c. to 
execute it, he cannot juſtify it. So if the plaintiff in the action 
perſwades and encourages the ſheriff, &c. to execute a judicial writ ; 
if treſpaſs be brought againſt him, if he does not plead the judg- 
ment, he ſhall be a treſpaſſer. Turner v. Felgate, Raym, 73. Treſ- 
paſs lies againſt the party, after judgment is ſet aſide. Now in 
this caſe the defendant was either a party concerned, or not. If 
he was concerned as acting under the authority of the ſheriff, he 
ſhall be in the ſame plight, but then he ought to ſhew it, If he 
was concerned as vlaintif in the former action, he ought to ſhew 
the record of the outlawry, to warrant this execution; for if the 
outlawry is reverſed, . and afterwards a /evari facias is ſued, he 
who ſues it ſhall be a treſpaſſer. But here the defendant does not 
appear to be a party to the former action, except by the recital of 


8 levari facias, which is not ſufficient, but it ought to have 


en averred, Then if he is a mere ſtranger, he ought not to have 
requeſted the bailiff to have taken the cattle, though he was in the 


execution of the King's writ z but he. is a treſpaſſer. As if treſ- 
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= 1 "a b Leon, oe 
169. 46. In conuſance for rent in replevin by baili 
" — becauſe that goes to the right; 
for damage ſeaſant the command is traverſable in replevi 
ſecond exception was, that it is not ſaid, that the writ was de. 
livered to the ſheriff, or the warrant to the bailiff. Sed non alb- 
A man. jutti- catur, For per.curiam, though it is the practice to ſay fo, yet it 
fies in execu- being a plea in bar, it ſhall be to a common intent; and if 
b--- of ava" the cattle were taken before the delivery of the writ, the plaintiff 
herif made in ſhould have ſhewn it in his replication; for no ſpecial matter 
purſuance of a ſhall be ſuppoſed to intervene, to make a man a treſpaſſer, un- 
writ, and does R 1 * | 
not fay tau leſs it be ſhewn. 1 Saund. 298. A third exception was, that 
they were de. the warrant and requeſt were made to Antony Powell and Joſeph 
livered, good. Pyveli, upon which John Powell and Foſeph Powell took them. 
Treſpaſs con- And per curiam it is ill for that reaſon, becauſe the treſpaſs is not 
felled. confeſſed and yet juſtified, for it is no taking purſuant to the com- 
mand and requeſt. For though according to Laſhbrook's cafe in 
Hutt. 127. if a warrant be made to three, without joint and ſe- 
veral authority, one of them may execute it, yet a , who 
is not named in it, cannot execute it. Fourthly the treſpaſs is 
for taking of forty-three ſheep, and the juſtification is but for the 
taking of forty-two, and nothing ſaid as to the forty-third. (But 
ſome of the council ſaid, that the record as to that was forty-three.) 
But for theſe reaſons and defects in the pleading, judgment was 
entred for the plaintiff. Note, Mr. Keen moved, to have liberty 
8 Co. 161. to amend Jobn, and make it Antony. But becauſe it was upon 
Yelv. 38. demurrer, and part of the fact, viz, who took the cattle ; the 
Amendment. court held, that it was matter of ſubſtance, and therefore not 
amendable. ; 


Authority. 


The earl of Suſſex ver. Temple, &c. 
Hog + 445 He A.. . * 

IN evidence upon a trial at bar in ejectment the caſe was thus 

Sir Arthur Throckmorton ſeiſed .in fee of the lands in queſtion 
levied a fine, to the uſe of himſelf for life, remainder to his wise 
for life, remainder to Sir Peter Temple and Anne ſecond daughte! 
of Sir Arthur Throckmorton and wife to Sir Peter Temple for their 
lives and the life of the ſurvivor of them, remainder to the firſ, 
ſecond, third, Oc. ſons in tail, remainder to the iſſues females of 
their bodies and the heirs of their bodies begotten, remainder to 


(Elizabeth Threckmorton third daughter to Sir Arthur Throckmr! 4 
4 | 
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Sir Peter Temple had iſſue by Anne two daughters, 
eh of Suſe ad ton ind batr of the 
ex as 
gs claimed the moiety of 
in tail, 

1. To-prove the deed the plain- evidence. 
tiff gave in ev an. anſwer in Chancery, in which Anne ac- — Bis 196 
knowledged the deed, and referred to a ſpecial verdict for 288. 
certainty, in which the deed was found in haec verba, And this 5 Mod. 10. 
was admitted as ſufficient evidence without my, to read the gn 466. 
deed againſt Temple. But the other defendants, who were purcha- 
ſers under Anne, objected, that they had been in poſſeſſion twenty 
vears, and therefore the credit of that poſſeſſion was ſufficient-evi- 
dence for them prima facie, ſo as they ſhall not be compelled to 
ſhew their. title; and therefore the anſwer of Ane in Chancery - , 
{hall not be read againſt them, until the plaintiff prove, that they ; 
derive their title under Anne. But the plaintiff proving conſtant Reputation, 
reputation in the country, that theſe lands belonged to Anne; the 
court permitted the anſwer of Anne to be read againſt them alfa, 
unleſs they ſhewed another title from a ſtranger. 2. As to the 
merits of the caſe it was urged, 


1. That in this caſe the remainder to the iſſues females being in 
contingency, the firſt daughter that was born, the remainder at- 
tached in her, .and could not be diveſted by the birth of a ſecond F 


daughter; and then Anne having ſuffered a recovery of the whole, 
her heir at law had a good title, 


2, It was urged, that the two ſiſters were tenants in common, 
and ſo the plaintiff was barred of this action by the ſtatute of. limi- 
tations, Martha having been dead fifty years; for which Co. Lit. 
188. a, was cited, where tenant for life, remainder to the right 
heirs of F. S. and J. N. J. S. died firſt, and afterwards J. N. 
died, their heirs are tenants in common. But per Holt chief juſtice Conungent 
the eſtate is limited by way of uſe to the iſſues females, and iſſues reminder. 
females comprehend all iſſues females, Then the caſe is, tenant 
for life remainder to all his iſſues females, Cc. if the tenant for 
life has but one daughter, ſhe ſhall have the whole eſtate tail ; if Joint-tenants. 
he has more daughters, they ſhall be joint-tenants for life, with ſe- 
veral inheritances. If the contingent remainder veſts during the 
particular eſtate, or eo inſtante that it determines, it is enough. 
he caſe in Coke upon Littleton of a feoffment to the uſe of himſelf 
for life, and of ſuch wife as he ſhould afterwards marry, and then 
e marries, he and his wife are joint-tenants, which caſe will rule 
this caſe in queſtion. For it is a joint claim by the ſame convey- 
| | ance, 
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Ouſtiog of s 
tenant in 
common, 


Conſideration 
of aſjumpſit, 
that the cap- 
tain of a com- 
pany of ſoldi- 
ers would per · 
mit a ſoldier 


to be abſent 
ten days, 


good, 


Replication 
too narrow. 


Condition pre- 
cedent. 


Replication 
purſuing the 
plea is well 
enough. 
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fits, it is an ouſting of the other. Mr. Jacub. 


Taylor verſ. Jones. 


4 Sfumpft. The plaintiff declares, that he was, d yet, 2 


tain of a foot company of ſoldiers, and that one ones 
was a ſoldier in his company under him; that the defendant Fron- 
cis Jones, in conſideration that the plaintiff would permit Thom; 
Jones to be abſent from the company ten days, aſſumed to the 
plaintiff, to bring back Thomas Jones, or to pay to the plaintiff 
2ol. and avers that he permitted Thomas Jones to be abſent, Ge. 


The defendant pleads, that Thomas Jones died within the ten days, 


vix. fix days, &c. The plaintiff replies, that he did not die with- 
in fix days, and tenders an iſſue, The defendant demurs. And 
Carter for the defendant argued, that there is not here any conſi- 
deration to maintain this action; for the captain of a company has 
not any property in a ſoldier, to give him liberty to abſent himſelf 
from the King's ſervice, Sed non allocatur. For per curtam, 
when the captain ſees that he has not occaſion to uſe a ſoldier in 
the King's ſervice, he may give him leave to be abſent for ſome 
reaſonable time; and it is lawful enough, and is a benefit to the 
ſoldier, for without the captain's leave he cannot abſent himſelf 
from the company. Then Shower for the defendant took exce 
tion to the replication, that it was too ſtrait and narrow]; for the 
plaintiff tenders iſſue, that Thomas Jones did not die within fix days. 
Now it may be, that he did not die within fix days, and yet die 
within the ten days, which would excuſe the defendant, There- 
fore -the plaintiff ſhould have ſaid, that Thomas Fones did not dit 


within ten days. Sed non allecatur. For per curiam the defendant 
has tied it to ſix days in his'plea, and therefore the replication pur- 


ſuing the plea is well enough, And judgment was given for the 
plaintiff, ni, c. We 3 


1 hompſes 


. ä 
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Intr. Hil. 7 Will. 3. Rot. 733. 


Lament. trial at bar the jury find a ſpecial 0. 
Ee Nicolas 1 4, 
and g Nevember 14 Car. 2. made his will in writing, by which he Curt. 2: 
. deviſed theſe lands to Simon Leach for life, remainder to his firſt, 435. 
ſecond, third, We. ſons in tail, -remainder to Sir Simon Leach ? gelt. 45, 
(who is the now defendant) in tail, remainder to the right heirs of ae. 

Simon Leach ; afterwards Nicolas Leach died, and Simon Leach 2 
entred, and was ſeiſed for life; and being ſo ſeiſed by deed bearing in Eg. 258. 
date the 2oth of Augiſt 25 Car. 2. 1 a ſurrender, ſurren- 3 Danv. Abr. 
dered that eſtate to Sir Simon Leach ; afterwards Simon Leach bad 1 fh, 40. 
iſſue C. Leach the leflor of the plaintiff, and died.; the jury find 8. C. comyns 
farther, that Simon Leach at the time of the deed of furrender. made 45: 


to Sir Simon Leach was non compos, Cc. et fi, Sc. In Michaetmas — 
term laſt paſt ſerjeant Mrigbt argued for the plaintiff, that the deed hr 
of Simon Leach was abſolutely void, and ſo nibil peratur. Ideots 50g. 579, 
and non compos are diſabled to alien their lands, or bind themſelves. > Selk. 576. 
Brad. 100, 120. Briton 88, Fleta cap, 11. Ne 10. And if 1 Rep. 66, 
they endeavnur to alien, the heir ſhall have dum ao fuit campos, 35 4 
Gc. Reg. 228. b, Fitzh, Nat. Br. 202. 4. From whence it ap- Poph. 35. 
pears, that ſuch perſons are uncapable to grant; for according to 
Co. Lit. nothing paſſes by grant, but that which may lawfully paſs, 
which in caſe of a non compos is nothing. In caſe of a ſeoffment 
and livery by the proper hand of a non compos the eſtate paſſes by 
the livery, and is only voidable by the heir; but if the feoffment 
be made by tetter of attorney to deliver ſeiſin, it is void. 4 Co. 
125. and all caſes of grants by them are void. As if nan compoes 
grants a rent charge, and delivers ſeifin with his own hand, it is 
void; and if the grantee diſtrains, he is a treſpaſſer. Pork. fal. 5. 
fet. 21. And therefore the ſurrender in this caſe is void. 


Northey contra for the defendant, that the deed was only void- 
able, 1, It is not void againſt himſelf; he could not avoid it by 
entry, or pleading, or by writ of dum nam fuit compos, Ac. Co. Li. 
247. And it would be ſtrange, that it ſhould be void againſt all 
the world, but himſelf, who is prejudiced by. it. The law favours 
infants more than non compos, for infants may avoid their own 
acts; yet in caſe of a band, becauſe it carries the-conſideration up- 
on the face of it, they ſhall not plead uon ef factum, and give in- 
fancy in evidence; Which: ſhews that it is not void. Contra of 
Jemes covertes, Suppoſe that the non compos had come to his under- 
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0s, that the alienation is not ' writ that 
the _—_— 
deed was void, the lay 

avoid it. Then the deed 

paſſed the eſtate for the life of Simon Leach, 


remainder de- 
Aroyed, 


if the deed is good, the contingent remainder is deſtroyed. For 
there ought to be, either a particular eſtate actually in eſſe, or a 


wile it cannot veſt. If there be tenant” for life with a contingent 


25 AMC, pl. 4. not ſufficient to ſupport the contingent remainder. For though 


tion; if the contingency happens, before the condition is broken, 
the contingency is deſtroyed ; but if the tenant for life enters for 
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and had conſented to this ſurrender, it 


1 


4 
2. 


the plaintiff's title. A future right of entry will not ſupport a con- 
tingent remainder, but a preſent right of entry will ſupport it well 
enough. 1 Ven. 188. Loyd v. Brooking. 1 Mod. 92. Zouchy, 
Clare, 1 Cro. 102. And if the contingent remainder be once de- 
ſtroyed it will never riſe again. 2 Saund. 387. See 3 Keb. 2. 
Cole v. Levingſton. A man deſtroys a contingent remainder by levy. 
ing of a fine, afterwards the fine is annulled by act of parliament; 
and it was held, that the contingent remainder was revived, But 
if it had been reverſed for. error, it had been otherwiſe. This 
was cited by Northey, as held by Hale chief juſtice Mich. 24 Car, 2, 
B. R. in the caſe of Cole v. Leving ſtan. And per Holt chief juſtice, 


preſent right of entry, when the contingency happens, or other- 


remainder ; tenant for life makes a feoffment in fee upon condi- 


the condition broken, before the contingency happens, - the contin- 
gent remainder ſhall be revived, and the contingency, if it happens, 
may veſt. But if before the contingency happens, the reverſioner 
.enters upon the tenant for life for the forfeiture, the contingent re- 
mainder is deſtroyed. BE IS 


_ Afterwards in this Hilary term ſerjeant Gould argued for the 
plaintiff much to the ſame purpoſe with Wright ſerjeant here above. 
But farther he moved a new point, viz. admit that the deed was 
only voidable, whether the right remaining in the unn compos was 


the non compos is diſabled by a maxim of law, to reveſt his right, 
yet the King by inquiſition might avoid the deed. And Fitzb. re- 
mitter 23. Fitzh. Nat. B. 203. a. it is held, that if non compo 
makes a feoffment in fee, and takes back an eſtate for life, he b 
remitted, as is admitted there by the iſſue. 47 hy” 


Darnall ſerjeant for the defendant argued to the fame purpoſ 
with Northey ;. but only he took a diſtinction betwoen 4 Len 
on Ra 24 2 — 


5 
1 
) 
* 
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ſe 


But as to the difference between a grant and an authority the 
court ſaid, that it would be very ſtrange, to allow a non compos 
power to do a greater thing, which may be prejudicial to him, 
and yet not to allow him power to give an-authority. 


And Holt chief juſtice, and all the other judges were. of opi- Deed by ne 
nion, that this deed of ſurrender made by Simon Leach the non void. 


compos was abſolutely void. The caſes of infants and nam compos 
are parallel in all things, except that a uon compos cannot ſtultify 


himſelf, to avoid his grant. Now the ſurrender of an infant is ad- Infant. | 
judged void. 1 Cro. 502. Lloyd v. Gregory, which is a caſe in 2 Leon. 218. 


point; for there is the ſame reaſon, that the ſurrender of a non 
compos ſhould be void. If an infant grants a rent-charge, the 
grantee diſtrains, the grantor may maintain treſpaſs. The ſame 


law of non compos. Perk. ſect. 21. which proves the grant to be 


void; for if it was only voidable, ſome act ought to be done to 
avoid it. And where it is ſaid in 5 Ce. in Whehpaale's'caſe, that 
the deed of an infant is not void, but voidable ; the book only 
means, that the infant ſhall not plead aon e&f fadtum, and give in- 
fancy in evidence, but ſhall plead his infancy ſpecially ; becauſe 
the deed to all appearance has all things neceſſary to a deed; and 
ſeems to be juſtly executed, but for ſome latent cauſe has no opera- 
tion in law; which cauſe ought to be ſhewn whereby it may ap- 

pear to be ineffectual. In the ſame manner if an infant males A 
letter of attorney, it is void, but he cannot plead non ęſt factum. 
So if non compos makes a letter of attorney to make livery upon a 
deed of feoffment he cannot avoid it, no more than if he had made 


a feoffment in perſon, yet the feoffment is void. But the reaſon peofment of 
why feoffments of infants and non compos are voidable only, pro- infant or ao: 
ceeds from the ſolemnity of livery of ſeifin in the fight of the“ 


country, which takes notice of the notorious alteration of the poſ- 
ſeſſion. But contra of a deed, which may be delivered in a private 
manner, As to the objection of the writ of dum non fuit compos, 
Sc. which hath the word dimfit. Anſwer, That means only a 
feoffment with livery by himſelf; for feoffments and fines were the 
anclent conveyances, and the only conveyances uſed in thoſe days. 
And for theſe reaſons all the judges were of opinion, that this ſur- 
render was void, and that all ſtrangers might take advantage of it, 
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that the gſtate remained in diner, Leach notwwibluading, ug 
e contingent remainder veſted in the leſſor of the glaiats 
4 eſtate determined. t J 114 / * 


to ſtultiſy b * 
niſi, &c. 


and the judgment was affirmed. 


Note; It was ſaid by Holt. chief juſtice in this.caſe, that a right 
of action will not maintain a. contingent remainder. Therefore if 
A. be tenant for life, remainder in.contingency, A. is diſſeiſed, and 
a deſcent caſt, and now ſince the ſtatute 32 Hen. 8. cap. 33. if five 
years be paſt, the right of entry is changed into a bare right of 
action, and the contingent remainder is deſtroyed. The caſe of 
Biggot v. Smith, 1 Gra, 192. is nice to an inſtant, fer the right 
ought to be precedent to ſupport-the contingency ; and therefore 
there, becauſe the right aroſe to the wife eo inſtaute that the con · 
tingency happened, the remainder was adjudged to be deſtroyed; 
and the caſe has been always held for law. 0 | 


Smith ver. Weſtall. 


8.0. z Selk. 9. IN a ſtatute made the laſt ſeſſions of parliament for regulation of 


Statute of 

. brokers, 8 & 
9 Will 3. c. 
32. 6. 10. 

. Poſt. 673. 


-Statute of 


| brokers, there is a clauſe which makes all contracts for jrank 
ferring of bank-ſtock void, which by the tenor of the agreement 
ought to have been performed after the firſt of May, unleſs they 
are performable within three days, Sc. Upon which this caſe 
was thus: An agreement was made in February by A. with R. 
that A. ſhould transfer bank- ſtock to B. upon the requeſt of 5, 
at any time before the tenth of May. And Mr. Northey urged, 


on his rf 


E 
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the firſt of May, and contract 


but if no requeſt was made before the firſt of May, 
being performable afterwards, was within the intent 
And in fact no requeſt appeared to have been made before t 
of May. And therefore judgment was for the defendant, who 


had pleaded the act of parliament. | 


Morris ver/. Gelder, &c. 


Eplevin. The defendant avows for rent arrear, and ſo many s. C. Carth. 
hens, for quit-rent. Verdict for the avowant for the rent, and $37- 

damages for the hens. And now it was moved, in .arreſt, that it — 104 

appeared upon their own avowry, that they had avowed for more by a releaſe, 

hens than were due, and for this reaſon the avowry was ill. And — 4 

Mr. Hall moved for the avowants, that releaſing the damages for cou. 

the hens, they might have liberty to enter judgment for the rent 

and coſts. And he cited the caſe of Buis u. Newton, Trin. 28 Bun v. New- 

Car. 2. rot. 728. B. R. Ejectment for a foreſt and other lands; ; 

upon not guilty pleaded, verdict for the plaintiff for the whole; Arey y 

and becauſe an ejectment did not lie de foręſta, the plaintiff releaſed Veomam. 

it, and entered judgment for the reſt, and his coſts. But on the | 

other ſide 3 Cro. 186. was cited as in point. But, abſente Holt 

chief juſtice, the court gave leave to the avowant to enter kis judg- 


ment as he deſired, nf, &c. Mr. Jacob. 


Brewſter wver/. Kitchin. 


I a feigned action upon the caſe, upon a wager whether it was S. C. 1 Satt. 


lawful for the defendant to deduct 45. in the pound out of a od, 368. 


certain rent- charge granted to the plaintiff's anceſtor out of certain Cant. 438. 
oy in "I of which the defendant was terre tenant, which tax BE 4 * 
ot 45. in the pound was granted to the King and Queen in 4 & 5 Cob. 424. 
Will. Mar. by act of parliament; the defendant affirmed that it _ 


4 M was 
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not, U | being a ſpecial verdict was 
that Rar an ba 2 i. b de 

in Bucks, by 1 dated 26 November 1 
ſideration of 800 J. paid to the faid Robert 
Brewſter, granted to her a out of the ſame 
her and her heirs, and in the deed was 

farther aſſurance; and this memorandum was 
deed, viz. It is the true intent and meaning of theſe 
the within named Ellen Brewſter and her heirs ſhall be 


rent-charge without deduction of any taxes for the fa 
Afterwmods 0057 — in purſuance of the na 
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ſciſed of a good eſtate in fee in the lands charged, Cc. free of all 

incumbrances (except ſome leaſes there ſpecified upon full rent 

reſerved, &c.) and that the rent ſhould be paid at the ſaid two 

feaſts, free of all taxes; and this was by deed bearing date 8 Ju 

1652. ef fi, Sc. After ſeveral arguments at the bar by Mr. Nor- 

they and Mr. ſerjeant Wright for the plaintiff, and by Mr. Couper 

and for the defendant, Holt chief juſtice pronounced 

the opinion of the court. And (by him) the queſtion is upon thi 

ſpecial verdict, whether the covenant indorſed upon the deed a 

26 November 1649, or the covenant in the deed of 8 July 162, 

be ſufficient to bind the grantor and his heirs to pay the rent free 

of all taxes, hereafter to be charged upon it by a& of parliament. 

2s + ea: 4. ANG all the judges were of opinion, that this covenant binds the 

= grantor and his heirs to pay the rent, free of the 46. in the pound 

fe 224+ Lr ſtax. And Holt chief juſtice ſaid, that it has been an old queſtion, 

* les. whether ſuch a covenant ſhould extend to taxes to be impoſed by 

act of parliament ? And if the covenant be underſtood in the largeſt 

extent of it, and as in a general caſe, he was of opinion that it 

would not; but as the circumſtances of this caſe are, he was of 

opinion that it would, for theſe reaſons, 1. When taxes are ge- 

nerally mentioned, they muſt be underſtood parliamentary taxes, 

if the ſubject matter will ſuffer it. Brook quinzime 9. There are 

Taxes, what? Other impoſitions, which are called taxes, as rates for the poor, by 

43 Eliz. cap. 2. 5 Co. 65. Feffrey's caſe; and aſſeſſments by com- 

miſſioners of ſewers, 23 Hen, 8. cap. 5. and generally any thing 

that affects any part of the goods of a man, or the rents of his lands, 

by taking them away, as it is explained by my lord Coke upon the 
ſtatute de fallagio non concedends., 2 Inſt, 532. b 


Another reaſon that influences this caſe, is the time when this 
rent was granted, viz. 1649. at which time taxes -of this nature 
had obtained in the kingdom; for the manner of taxing n 


8 


d 


i 
i 


g 
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Z 
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this covenant. 


2 
: 
[ 
; 


1. By tenths and fifteens, 
2. By ſubſidies, ſpecially ſo called. 


z. By aſſeſſments and royal aids, which are different names for 
the ſame thing. 


4. And at laſt by a pound rate, 


Tenths and fifteens were the moſt ancient, as appears in Spelm. Tenths and 
guhſar. quindecima. 4 Inſt. 34. 2 Inſt. 76, 7. They were anciently — 1 how 
taxed upon the head of every one. And afterwards in 8 Edw. 3. 
this was altered, and valuations were made upon all the cities, 
towns and boroughs in England; and this valuation was returned 
into the Exchequer; and that was made the certain rule for the 
taxing of every town, Cc. ſo that when a tax was granted, they 
might compute by the roll in the Exchequer to what fum it would 
amount, When the towns were taxed by parliament, they among 
themſelves taxed all the occupiers in the town (who were taxed as 
they held at rack rent) according to the value of the land which 
they had within the towns, for raiſing the tax upon ſuch town. 

11 Hen, 4. 35. b. Brook. quinzime 9. And this was the general 
uſage, though it was not univerſal, Now this preſent covenant 
could not have affected that ſort of taxes; for the rent was not 
taxed, but the land only as part of the town, to complete the value 


of the town, and the terre tenant, as he who was in poſſeflion, to 
pay the tax. 


Afterwards ſubſidies were introduced, the firſt mention of which Subſidies. 
8 32 Hen. 8. cap. 50. which were taxes impoſed upon the perſon 
for his land and goods according to the beſt value ; which being 
paid by the perſon where he lived, could not affect this covenant, 
tor the grantee ought to pay for the rent where he lived, and ſo 


there could be no deduction for the tenant, And this ſort of taxes 
| con- 


How grant - 


able. 


Inderitance in good; and the reaſon is given in Dier 52. a. pl. 2. becauſe the 
taxes to be 


afterwards 


granted, 


Aſſignee takes 


— and her heirs ſhould be free, which is in fee; and her aſſigns of 
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And it is no objecti ſay that theſe aſſeſſments 
by lawful au ority ; for pu I 

the people ſubmitted themſelves to them, which might be ſuffici 
reaſon to induce the grantee to ſecure himſelf againſt them, 


2. Though taxes cannot be ted but by a& of parliament 
and though they have no Ar exiſtence 2 they Pa granted; 
yet they have a virtual exiſtence before, and are known in law; 
for it is well known, that the conſtant revenues of the crown are 
not ſufficient to ſupply all the extraordinary exigencies and emer- 
gencies of the crown without theſe aids, to grant which is part of 
the conſtitution of the government. And therefore it was naturil 
to ſuppoſe, that ſuch a thing might happen, and to provide againſt 
it. For taxes upon neceſſary occaſions are due to the crown ex 
merito et debito; and though they cannot be levied in any other 
manner, than as the parliament appoints, as appears by 1 Edu. 3. 
ft. 2. cap. 6. yet ſupplies are due to the King. 19 Hen, 6. 68, 
38 Hen, 6. 10. 21 Edw. 4. 45. where it is held, that a grant by 
the . J. S. to be diſcharged of taxes, to be impoſed at any 
time after by parliament, is good. For unleſs taxes had had a 
virtual exiſtence in the conſtitution of the government, the King's 
— could have nothing, upon which it might operate, and would 

ave been void; but the contrary is adjudged, that the grant was 


. King hath an inheritance in taxes and ſubſidies to be afterwards 
granted. | | 


3. This covenant extends to all future acts, for it is, that Elin 


the rent might take advantage of it; for as the eſtate was in fee, ſo 
the covenant is co-extenſive with the eſtate, and is in fee allo, 
And therefore it is as ſtrong, as if it had been to be free from al 
taxes to be impoſed by any act whatſoever. 


A doubt has been conceived, that the clauſe in theſe now ah 
for the tenant to deduct, &c, would have deſtroyed ſuch a * 
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though the 
never be a repeal of the covenant, becauſe it is the thing upon 


which the covenant is grounded, and againſt which it provides, 
2. This proviſion for the tenant to is for his advantage, 
which he might well waive by covenant, fince he- might well 
foreſee it by the uſage of the times; and a man may as well waive Wairer. 

the benefit of a -future law, as of a law already made. 3. The 

tenant might well pay his rent without deduQtion, and not violate 

the law. For the difference, where an act of parliament will 

amount to a repeal of a covenant, and where not, is this; where 

a man covenants not to do a thing which was lawful for him to 3 Mod. 30. 
do, and an act of parliament comes after, and compels him to do coverant re- 
it; there the act repeals the covenant; and vice verſa. Dier 27. pealed by ac 
pl. 178, 186, 7, 8. But where a man covenants, not to do a * Parliament. 
thing, which was unlawful at the time of the covenant, and after- 

wards an act makes it lawful; the act does not repeal the covenant. 

Dier 48. pl. 5. So here, ſince the act does not compel the tenant 

to deduct, the act leaves the covenant in full force. 4. This 

clauſe was only inſerted, to expedite the 13 to the crown; 

and where an act of parliament is made for a particular purpoſe, Statute. 

it wik not extend to collateral qualities. 8 Co. 138. Barrington's 

caſe, 19 Hen. 6, 62, a ſtrong caſe, where a grant to be free from 

a future tax was allowed by all the judges. And in the ſeveral 

acts for ſubſidies in 37 Hen. 8. cap. 25. and 1 Edu. 6. cap. 12, 

ſuch grants are mentioned, and ſaved to the grantees for the future. 

This covenant was diſpenſed with by the 22 Car. 2. in which there 

was a clauſe for deduction notwithſtanding any covenant, &c. but 

there are no ſuch words in the act, which concerns this caſe, 


= 


Objection. General words ſhall not extend to any thing pro- 
vided to be done by a ſubſequent act of parliament. 2 Co. 47. 
The caſe of the archbiſhop of Canterbury. 8 


Anſwer, That the ground of Coke is not univerſal; and the 
reaſon of the caſe there was, becauſe thoſe monaſteries that came 
by 1 Edw. 6. cap. 14, were veſted in poſſeſſion by the act of 
Edward 6. excluſive of any other act; and therefore it is in that 
reſpect a repeal of 31 Hen. 8. cap. 13. though it might have been 
well enough done within the general words [of means] and that is 
the reaſon of the caſe aforeſaid, as is ſaid in Fones's Reports in the 
caſe of Whitton v. Weſton 182. and if theſe words [ſhall be by the 
| 4 N authority 
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But he then made another queſtion, which was 
at the bar nor by any of the other judges, viz, whether the 
tenant is liable to an action upon this eovenant; and he was of 
nion, that he was not. For (by him) if tenant in fee grants 
Covenant a. rent-charge out of lands, and covenants to pay it without deduc- 
gainitagnee. tion, for himſelf and his heirs; you may maintain eovenant againf 

the grantor and his heirs, but not againſt the aſſignee; for if 1. 
Warranty. meer perſonal covenant, and cannot run with the land, We- 
ranty, which is a real covenant, will never bind the land vf the 
warrantor, until judgment had in warrantia chartasz much les 

will this perſonal covenant bind the land. And for a caſe in point 

he cited Hardr. 87. pl. 5, Coat and the earl of Arundel. In te- 

plevin if the defendant had avowed for arrears of this rent, and 

the plaintiff had pleaded in bar, riews arrere ; the avowant cbuld 

not have replied this covenant againſt the terre tenant « but if the 

avowry had been upon the grantor, or his heirs; the avowant 

Circuity of might have replied this covenant againſt them, to avoid circuity of 
on. action. Therefore ſince it does not appear, that the defendant is 
bound by this covenant (for non conflat whether he is terre tenant 

or not, or what he is) for this reaſon he was of opinion, thut 
judgment ought to be given for the defendant, But the other three 

judges ſeemed to be in a ſurpriſe, and not in truth to comprehend 

this objection, and therefore they perſiſted in their former opinion, 

talking of agreements, intent of the party, binding af the lavd, 

and I know not what, They gave judgment for the plaintifh, 

againſt the opinion of Holt chief juſtice, for the reaſon afareſiid. 


Rex 


by whoſe were ſei commit 
being beas corpus into the King's Bench, 
Eyre mov might be diſcharged. Becauſe the new act 
concerning the affirmation, of quakers gives the parſon a remedy to & 8 will z. 
recover ſuch tithes by diſtreſs by virtue of a warrant of a juſtice of * 34. 
peace; then where a ſtatute gives , the juriſdiction of the 
ſpiritual court is taken away, unleſs it be ſaved by the ſame ſta- 
tute. 5 Co, 73. 6, Jones 320. And he cited feveral ſtatutes, where 
the juriſdiction of the ſpiritual court was faved, as ag Elis. cap. 1. 
1 Elis. cap. 2, In the ſame manner in the ſtatute againſt ufury, 
3 Inf, 152. 2 Bt. 657. And from thence he inferred, that it 
was the opinion of. thoſe parliaments, that the ſpiritual juriſdiction 
would have been taken away by theſe acts, if it had not been 
ſaved by them. But per curiam this laſt act feems to be only an 
accumulative remedy, and not to repeal the a& of Hen. 8, And Common law 
in many caſes the common law and eccleſiaſtical courts have con- an ipiriual 
current juriſdiction; a8 if a penſion be payable out of a parſonage concurrent ju- 
by preſcription, the remedy for this is either in the ſpiritual court, riſdietion. 
or 17 lies for it at common law; though Coke ſays the con- 

trary in his ſecond inſtitute in his comment upon the ſtatute de 2 Tat. 491. 
circumſpecte agatis, But where the nature of the offence is altered 1 Vent. 3. 
by a ſtatute, and a new penalty inflicted ; then after the party has **5: 
been tried at common law and condemned, the eccleſiaſtical court 
ſhall not proceed againſt him. As if a man be convict at common 
law for having two wives, or hath been adjudged the reputed fa- 
ther of a baſtard ſon, Cc. But then Northey took exception to the 
return, becauſe it is ſaid, that Sanchee, G c. were impriſoned for 
contempt in a ſuit for detention of tithes or other eccleſiaſtical du- Commitment 
ties; and it ought to appear, for which the ſuit was, ſpecially, unceruin. 
For though the ſtatute that gives this remedy is in general words, 

yet in the return the cauſe of impriſonment ought to be certainly 

expreſſed, to the end that it may appear to the court, that it was an 
eccleſiaſtical duty, for which they are impriſoned. And of this 

pales was the whole court, and therefore the quakers were diſ- 
charged out of cuſtody. 


Petray 


324 Hil. Term 5 Will. 3. 


Petray ver/. Sir Auſtin Palgrave. 


Specification (IR Ain Palgrave recovered in debt in C. B. , 
—— 28 eter —_ upon a bond; upon which Petray "ag 
1 ig. And now Sir William Williams moved, that the plaintiff in error 
went. might have liberty to ſuggeſt, that the bond was not ſpecified ac. 
cording to the capitation act. But per Holt chief juſtice, he ſhoy 
have pleaded it in the Common Pleas before judgment, but now 
after error brought he comes too late; and the motion 

was denied, 


Burgeſs ver/. Periam. 


Memorandum TJ HE plaintiff brought a ſpecial action for not delivering bank 
not amenda- - bills upon the firſt of May in purſuance of an agreement; 


ble after re- 


{ponder ouſter but the memorandum was general of Eaſter term laſt paſt, which 
awarded. referred to the firſt day of the term ; and ſo the aQtion appeared'to 
gh 11, be brought before the cauſe of action accrued. Wherefore Mr. 
5 Mod. 327. Northey moved for leave to amend the memorandum, and make it, 
die Mercurii proxime poſt menſem paſchae (which was after the 
. cauſe of action accrued) upon affidavit, that all the proceſs iſſued 
after the firſt day of May. And this motion was made after" the 
defendant had pleaded in abatement, and a reſpondes ouſter awarded 
upon it, and demurrer by the defendant for this'cauſe. But the 


motion was denied by the court, becauſe it comes too late, though 
all was in paper. 


Miller ver/; Trets, 
Mich. ꝙ Will. 3. Exchequer Chamber. 


Imperſect ver- F was exhibited againſt the defendant by the plaintiff 
diet. I in the court of Exchequer, for ſelling lace and ſilks, Cc. Upon 
3 iſſue joined the jury find the defendant guilty as to the ſelling the 
lace, &c. but ſay nothing as to the ſilks. And judgment in the 
Exchequer for the informer, And upon error brought this omil- 

ſion of the jury in the verdict was aſſigned for error. U n which 

a motion was made in the Exchequer for leave to amend ; but de- 


nied, becauſe it was not amendable. And therefore the judgment 
was reverſed here, Lg | . 9 


Hilary 


Hilary Term 

9 Wil. 3. C. B. 1697. 
i Treby Ch: ice. 
e 


Hir John Powell - pFuſtices. 
ir John Blencowe {rh 


*— — 


Ayres ver. Falkland. 


E= Upon a ſpecial verdict the caſe was thus. A. 8. C. 1 Salk. 


8 


poſſeſſed of a term for ninety- nine years deviſed it to B. 231 Ab 
for life, and after to fix others ſucceſſively for their lives, — * 
if the ſaid term ſhould ſo long continue. All the finder of 
ſeven perſons being dead, and the term continuing, the queſtion a term after 
was, whether the reſidue ſhould go to the executors of the teſta- limitations for 
tor, or to the executors of the laſt deviſee. It was objected, that — 
as there cannot be a remainder of a term; for the ſame reaſon 
there cannot be any reverſion leſt in the firſt teſtator, but that the 
intire term was in the laſt deviſee, and conſequently would de- sid. 47. 
ſcend to his executors. 1 Brownl. 41, Moor 748, 63 5. Bro, Salk. 225. 
chattels 23. 2 Ventr. 126. 2 Sid. 130. 1 Sid. 37, 1 Roll. Abr. Dip” 
611, pl, 1, 1 Sid. 415, Wa ; | 


Sed tota curia contra. For per Treby chief juſtice and Powell Executory de- 
juſtice, theſe executory deviſes depart from the rules of the com- 
mon law, and are allowed in compaſſion to families, for whom 
proviſion is now generally made by terms and leaſes. Therefore 
one muſt not have too great retroſpect, wo ſearch for rules of con- 
ſruction in ſuch caſes. At the beginning theſe deviſes were op- 
poſed ; for when A. poſſeſſed of a term for years deviſed the term 
to B. for life, remainder to C. the remainder to C. was held void, 
becauſe the term was intire, and compriſed the whole intereſt, as 
40 much 
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B. and upon ſuch a 
diſpoſition of the mean intereſt, which he 
for the . interval of the life of B. And therefore if a 
be deviſed to A. for liſe, remainder to B. by conſtruing this a devi 

to B. aſter the death of A. and that A. ſhould have it in the mean 
while, it was allowed good. But if A. deviſes a term for years to 
B. in tail, remainder over ; this remainder is limited to commence 
upon a poſſibility too remote, and therefore the law will not wait 
for it. The fame law if A. deviſes a term to B. and if he dies 
without flue, remainder to C. this remainder is alſo too remote, 
But when the limitation is to A. for life, remainder to B. A. in 
probability may die before the term determined, And therefore all 
the remainders in the preſent caſe at bar were held good. But for- 
aſmuch as the firſt, and afterwards every one of the ſeven deviſes 
in their reſpective turns had the intire term, during the life of the 
firſt deviſee the whole term was in him, and the ſecond had but 
a poſlibility, er fic de reteris. For as there might be a poſſibility 
of reverter at common law, ſo in theſe caſes there is a poſſibili 

of remainder, Then as a poſſibility of remainder may. be limited 
over in theſe caſes, ſo it may be reſerved ; and if it be not diſpoſed, 
it ſhall be left in the deviſor; for that which a man has in him, 
and does not diſpoſe from him, remains ſtill in him. Beſides, that 
a man may have a poſſibility of reverter, where he cannot limit 
a remainder ; as if A. gives lands to B. and his heirs during the 
time that ſuch an oak ſhall grow, he hath a poſſibility of reverter, 
though no remainder can be limited. From whence it follows; 
that the reſidue of the term in this caſe after the death of all the 
ſeven deviſees muſt revert. to the teſtator and his executors. And 
judgment was accordingly for the defendant, &c. | 


Bates ver /. Bates. Dower 


OWER. The tenant pleads, that the huſband w- 


CS Salk, | 4 1 fait 
854» 291. erfie que de, Upon which iſſue being joined, the Jury 
1 A find, that Ralph Bates huſband of the prone. dogs ſeiſed of the 


5. tenant for lands now demanded for life, remainder to A. and B. truſtees for 


mw gy nienty- nine years, remainder to the heirs of the body of Rab 
o 4. for 99 a N 


years, remainder to B. in tail, the wife: of B. ſhall he indowed, 
2 Bates, 


Bates, 


Akt: 
Ant 


23 


inutilia. | 
be for a thouſand years, would be ſo remote, that 
no avail to the wife, And as to the objection, that the heir was 
in by deſcent ; it was anſwered, that that fignifies nothing. becauſe 
if the intervening eſtate had been for life, the heir had been, in by 
deſcent, and yet in ſuch caſe without doubt the wife is not dow- 
able, This caſe was thrice argued at the bar, and at the firſt argu- 
ment the court doubted, becauſe the eſtate tail is ſo disjoined by the 
intervening leaſe, that though it be veſted, it is not executed ; and 
perhaps (they ſaid) the feoffment of the huſband would not have 
diſcontinued the entail. At the ſecond argument Treby chief ju- 
ſtice was of opinion for the demandant, becauſe at the inſtant of 
the death of the huſband there was but an eſtate for in the 
truſtees, and the eftate tail was in the huſband; and (by him) the 
inſtant ſhould be divided in favour of dower, as 3 Cro. 503. 
Broughton v. Randall. But upon the third argument judgment 
was given for the demandant upon this reaſon, becauſe the hufband 
had a freehold and inheritance in him, and the intervening eftate, 
being only for years, ought not to be regarded. For at common 
law ſuch a term was a precarious thing, the freeholder might have 
deſtroyed it as his pleaſure by a feigned recovery. A deſcent, which 
tolls an entry, does not diſturb a term; and if tenant for life com- 
mits waſte, ſuch an intervening term will not obſtruct the action 
of waſte, as an intervening eſtate of freehold would do. And 
therefore all the court was of opinion, that ſuch intervening term 
would not hinder dower, as it would have done if it had been an 
eſtate for life, according to the opinion of Perkins 336. the only 


authority in the books for that reſolution, Judgment was given 
for the demandant. Gig 


Eaſter 


Eaſter Term 


10 Will. 3. B. R. 1698. 


Sir ohn Holt Ch; ef Juſtice. 
Sir Thomas Rokeby) 
Hir John Turton o uſticer. 
Sir Samuel Eyre 


— 
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8. C. 1 Salk. Burr v. Atwood, and Drue v 2 
39, 402. 38 3 ction againſt J. S. in which 
— "M0 Twood obtained . ph ws 2 d judgment in ſci 
Cara, 447: Burr Ou bail * n upon which Burr brought a writ of 
1 Salk 369 ; facias againſt Bur; bY uam in adjudicatione executions; 
7 Mod. 3. error, tam in 2 7 bail —_ maintain error upon the 
- 553, which was ill. A U a which Mr. Carthew moved, that the 
ud peg principal 8 * dong. ed as to the principal judgment, and 
Sec. guam, Ne. writ of error * ind — upon the ſcire facias. And he cited 
eee judgment woos eee 
part. a caſe adjudged in this court, Paſch. 5% 7s obtained judgment 
: 55. here Sir PVilliam Ell, 
wy * and Sir William Ellis, where 3 J. N. and upon 
0 in debt againſt Brook and F. S. rned againſt Brod, 
a ſcire fiert inquiry awarded, and moo ait; upon which 
Error brought ju dgment Was given againſt Br 2 enz W * 7 8. to reverſe 
1 reverſe the Brook ſued a writ of error wit 5 | of debt, and to reverſe the 
princips) the principal judgment Mm . "he ; and becauſe he alone 
P it againſt himſelf; a 5 
e N of x yt fue” error upon the principal jog 
and hi t 7. S. cou | as to 
3 . re 95 error was quaſhed as to that, and ſtood 2 himſelf; 
the j dgment the Writ of re facias upon the devaſtavit again t 
ny Ko judgment in the ſe 46+ 14 A bred well. And therefore | 
in ſc which caſe Holt chief juſtice remembre ; rinci 
avi, * age Gas | caſe the writ of error was quaſhed as to the p 
'rnſe f, quaſh- the Principa ſidue. 
or in — judgment, and was retained for the reſi 


Acourt 


Eaſter Term 10 Will. z. 


Acourt ver/. Swiſt. 
Paſech. 5 Will. & Mar. 


PON error brought in like manner by the bail u 
U 4 B. K. in Feland held ill. By hs count 
to quaſh it, becauſe the tranſcript was not returned and 
Ex motione m'ri Northey. a 


Brasfield verſ. Lee. 


plaintiff, the firſt of October ꝙ Will. 3. and detained him in priſon 
for four months. Upon not guilty pleaded, verdict for the plain- 
tiff, and intire damages were given by the jury. And now ſer- 


was a declaration of Michaelmas term 9 Pill. 3. and therefore the 
damages being intire and given for the impriſonment of four months 
from the firſt of October, it appears that the damages were given for 


impriſonment after the action was commenced. And judgment 
was arreſted. | 


Doberteen ver/. Chancellor. 


Saturday May 21. 


murrer reſpondes ouſter was awarded. And then the defendant 
pleads the general iſſue. And the mifi privs roll was prepared 


let afide by all the judges upon examination of all the practiſers of 
the King's Bench, and all the prothonotaries of the Common Pleas, 


frius roll, | 
% Sil Canter 


— ä 
s - 


| INE 4 


ado. Comb. $5; 
e 


N treſpaſs, aſſault, battery, and falſe impriſonment, the plaintiff Damages af- | 
declares, that the defendant aſſaulted, beat, and impriſoned the ber the ation. 


jeant Darnall moved in arreſt of judgment, that the declaration 


N aſſumpfit the defendant pleads in abatement. And upon de- S. C. Carth. 


5 Mod. 399. 
we q * | | „ Nifs prius roll 
omitting the plea in abatement. And being brought to the aſſiſes, without the 


verdict was given for the plaintiff, And now a motion was made Ples in abate- 
to ſet aſide the trial, becauſe the plea in abatement was not entred Canb. 499- 
in the ni privy roll, and ſo the juſtices of aſſiſe had not proceeded Pep. 510. 
upon the right record. And this being referred to the maſter to 2 Mod. 274- 
examine it, he made a report as aforeſaid. And the verdict was 


what was the practice in ſuch cafe ; who all certified, that the con- 
ſtant practice is to have the plea in abatement entred in the 27% 
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6 Mod. 36. 
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Eaſter Term 10 Will. 3. 


2 Salk. 442. 
3 Lev. 299. 
3 Mod. 86. 
Molloy lib. 2. 


cap. 10. 


8. C. Carth. 


448. 

7 Mod. 405. 
ide 2 Saund. 

252, 258, 

393,414. 

1 Saund. 8, 

229, 247. 

Venue aided 

by verdict, 


general iſſue | 
peared to be thus. Canter 
which Canter carried to eard, and delivered it to him, to re. 
ceive — 100 l. At 7 7 _ 5. — t 80 J. to 
Shepheard, to pay to him. Shepheard pray er to count the 
907 and 2 — it as part of payment, while .Shepheard counted 
20 J. out of another bag. Canter counted 50 J. out of the 80 J. and 
drew a bag out of his pocket, and put the 50 J. into the bag, and 
laid the bag with the 50 J. in it upon the counter by him, and 
proceeded to count the reſidue, during which J. S. took up the 
bag, and ran away with it; upon which Canter ſuppoſing, that 


t 


this was not any payment to him, becauſe the money was not 
carried out of the ſhop, and becauſe it was liable to be counted 
again by Shepheard, refuſed to take the other 50 J. and brought 


trover for the note of 100 1. The matter appearing thus upon the 
evidence, it was reſerved as a point by the lord chief juſtice Hal, 
before whom the cauſe was tried; and it was moved in B. R. and 
argued by counſel, After which all the judges were of opinion, 
that the plaintiff Canter ought to bear this loſs of the 50 J. becauſe 


the putting the 50 J. into his own bag was an appropriation of the 


money to himſelf; and the plaintiff might have brought detinue for 


the 50 J. in the bag. And therefore the verdict was for the plain- 


tiff for 50 J. only, and judgment accordingly. Note, per Holt 


chief juſtice, at the trial the opinion of the jury was againſt the de- 


fendant for the whole 100 J. conceiving that this was no payment in 
the way of trade; and therefore they were ready to give a verdidt 
for the plaintiff for the 100 J. if the chief juſtice had not been diſſa- 
tisfied with it. 5 | Y: 


Sir Richard Leving ver/. Lady Calverly. 


N an action of covenant the plaintiff declares upon an indenture 
made in the county palatine of Chefter, whereby houſes in the 
city of Chefter were demiſed to the defendant; and the breach aſ- 
ſigned was, in not repairing the houſes. The defendant pleads, 
that he repaired the houſes in the city of Cheſter. And iſſue there- 


tho'ina wrong upon being joined, the record was ſent by mittimus to the chief 


county, by 
16 & 17 Car. 
2. cap. 8. 

2 Mod. 23. 
Naylor v. 
Sharpley. 


juſtice of Cheſter, and it was tried in the county at large. And a- 

ter verdict for the plaintiff it was moved by Sir Bartholomew Shower, 

that this was a miſ-trial; and being in a wrong county, it Was 2 
Al 


4 


703 
ſex; the defendant pleaded | priſoner by freſh B. R. Kent. 
"purſuit in 2. and iſſue being joined upon is, it was tried by 0 f x H. 
a jury of Midaleſex ; and verdict for the plaintiff; and it was ad- Rot, 326. 
judged by three judges againſt the opinion of Holt chief juſtice, that 
this was aided by the ſtatute; and afterwards error was brought 
upon this judgment in the Exchequer chamber, and this miſ- trial 
aſſigned for error; and all the judges, except Treby chief juſtice of 
the Common Pleas, Powell, and Lechmere, were of opinion to af- 
firm the judgment, and the judgment was affirmed ; and after- 
wards Treby chief juſtice declared in the Common Pleas, that he 
would ſubmit to the opinion of his brothers; and therefore though 
this conſtruction were very difficult to be maintained, rf it were res 
integra, yet fince theſe authorities, and others which he cited, 
were ſo, he deſired that the plaintiff might have his judgment. 

And afterwards Holt chief juſtice ſaid, that he would conform to 
ſo many authorities, though he believed they could, not be main- 
tained by reaſon. For (by him) the intent of the ftatute was ac- 
cording to the diſtinction in Saunders 246, But in reſpect to the T. Jones 82. 
multitude of caſes he complied. And judgment by the whole court Keb. 654. 
was given for the plaintiff, 3 Lev. 394. Hunt's caſe. 


Silly ver}. Dally. 
Intr. Hil. ꝙ Will. 3. B. R. Rot. 747. 


Eplevin. The defendant made conuſance as bailiff to John s. C. Carth. 
Treaceagle, and ſaid, that the 31 July 1645 John Treaceagle gat. R 

grandfather to Jobn Treaceagle aforeſaid was poſſeſſed of and in one . 
meſuage, Fc. pro quodam ter mino quingentorum annorum computan- 190, 1. 

dorum a triceſimo die Julii anno illb; and that he being ſo poſſeſſed, * Mod. 223. 

the ſaid 31ft day of July made a leaſe of the ſaid meſuage for the 

term of 499 years, three quarters of a year, two months, and three 

weeks, to John Carter and Richard Carter, their executors and 

adminiſtrators, rendring rent; that John Treaceagle made his will, 

and J. N. his executor, and died; that J. N. made his will, and 

John Y reaceagle (to whom the defendant is bailiff) executor ; and 

for rent arrear the defendant avows the taking of the cattle, being 

. upon 


Langſord v. 


Webber, 
3 Mod. 132. 


Saunders v. 
Huſſey, 
Lutw. 1231. 


Saunders v. 
Huſſey. 


Bradburne v. 


Keneda, 
Carth. 167. 


cauſe the — 7 is not ſhewn, vis. 
what eſtate it was derived; for when a particular eſtate” is 
in a plea, avowry, or replication, the commencement of jt 
to be ſhewn. C. Li. 303. b. Mar. 1. 2 Edu. 4. 11. 9. Co, Cy, 
571. Scavage v. Hawkins. Telv. 147. Witham u. Bather, and 
in a caſe gy and Webber, intr. Hil. 2 & 4 Jacq. 
B. R. Rot. 965. in tre for cattle taken; 

that —— — — a _ of years, | 
cattle there ge t; the plaintiff demurred generally ; and 
it was adjudged for him, 2 iſſue could be taken = 4b. 
poſſaſtonatus; which is a caſe in point. So in a caſe between Saun- 
ders and Huſſey, intr. Trin. 8 Will. 3. C. B. Rot. 466. Reple- 
vin; the defendant avowed, that he at the time of the taking of 
the cattle ſeiſtus fuit et adbuc ſerfitus exiſlit of the place where, &c. 
and that he took the cattle there damage feaſant, c. The plaintiff 
demurred ſpecially, becauſe it was not ſaid, of what eſtate he was 
ſeiſed; and (by him) the opinion of the court was, that the avow- 
ry for this reaſon was ill; and therefore the avowant paid coſts, and 
amended; he was counſel in the caſe. | 


Note, I was preſent in court in the Common Pleas Mich. 8 Will, 
3. 1696, when the caſe of Saunders v. Huſſey was argued; and 


the caſe was thus; Saunders brought replevin for a taking of the 


plaintiff's cattle by the defendant in a place called Eaftfield in S. 
The defendant avowed, that he at the time of the taking ſerfitus 
fuit et adbuc ſciſitus exiſtit de tribus acris terrae in Eaſtfield in quo 
the taking is ſuppoſed to have been made, and that he took them 
there damage feaſant. The plaintiff demurred ſpecially, and ſhew- 
ed for cauſe, that the avowant had not ſhewn of what eſtate he 
was ſeiſed. And ſerjeant Geuld for the plaintiff took exception to 
the avowry, that it did not anſwer the plaintiff's declaration ; for 
the plaintiff declared of a taking in Elia, which extends to al 
the place called Eaſſſield, but the avowry was of a taking in thr 

acres in Eaſifield; ſo that the defendant (it may be) took th 
cattle in a part of Eaſſſield not parcel of the three acres, which the 
defendant could not juſtify. But the defendant ſhould have faid, 
that the locus in quo, &c. continet tres acras, and then have ſhewn 
his ſeifin of them, &c. And he cited a caſe between 'Bradburnt 
and Keneda, intr. Mich. 4 Jac. 2. B. R. Rot. 640. and adjudged 


3 Mod. 313, Hil. 2 Will. & Mar. which was a caſe in point; and there the 


320. 


court held it well enough upon a general demurrer, but that upon 
a ſpecial demurrer it had been ill. Sed non allocatur. For pen 
curiam perhaps the very ſpot of ground, where the taking Was 


had no name, and therefore it was ſufficient for the — to 
5 ew 
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| | exception. ti 

ritatem, and therefore that ſeiſin ſhould be intended of a 
2. If it ſhould not be intended a fee, yet it Id 
freehold, for of a leſs eſtate a man could not be ſaid to be ſeiſed. 


In quare impedit if a man declares, quod ſeifitus fuit de manerio, to 
which the advowſon was a 4. b. 


ppendant, it is good, 8 Hen. 5. 4. 4 
quod liberat. praedict. legit» 


So in quo warranto the defendant ſays, 


time habuit et graviſus fuit ; and good, 9 Co. 29. a. But admit 
that ſeiſitus ſignified poſſeſionatus ; yet it would be good, becauſe 

the avowant has the prior poſſeſſion. And therefore it was adjudg=> _- 
ed, Wright verſ. Hardcaſtle, B. R. lately, where the plaintiff Wright @ 
brought treſpaſs for taking his cattle, the defendant pleaded, that — 
he was poſſeſſed of a market at Leadenball, and ought to have toll, Seafle v. By: 
Sc. and becauſe the plaintiff did not pay the toll, he diſtrained the vim. 
cattle; and there exception was taken to the plea, that the defen- 

dant did not ſhew any title to the market; but becauſe there was 

no title in the plaintiff, and a poſſeſſion in the defendant ; that 

was held good until a better title was ſhewn, and therefore the 

plaintiff there was barred of his action; but per Powell juſtice, . the 

caſe of Wright. v. Hardcaſile could not be law, for the difference is 

of a declaration againſt a wrong doer, there poſſeſionatus is well 

enough, but in a plea in bar the defendant ought to ſhew his title ; 

ſo in replevin the avowant ought to make title, and cannot ſay ſeiſi- 

tus fuit, without ſhewing the eſtate, for it may be fee, tail, or 

for life; but in replevin the avowant may ſay that he was ſeiſed de Owen 51. 
libero tenemento, though that is againſt the common rules of plead- Dier 171. b. 
ing, yet becauſe it is a form that has been conſtantly uſed, the courts 

allow it ; but the courts will not admit this general way of pleading 

to be enlarged, and therefore (by him) this ſeiſitus, without more 

laying, would be ill upon a general demurrer. But per Treby 

chief juſtice this pleading ſeiſitus without more ſaying is but form, 

for no man can be ſaid ſeiſed of a leſs eſtate than of a freehold ; and 

therefore for the ſame reaſon that liberum tenementum is good in 

avowry, for the ſame reaſon ſez/itus is good. 


Mr. Norrbey for the avowant argued, that the avowry was good, 
ecauſe it is in nature of a declaration, and therefore it ſhall be ad- 
mitted into the rules of declarations. In debt for rent the plaintiff 


4 may 


4 
515 


rr 


f 


if 
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B. R. whete in 
of an inn calle 


term 
year 1666, and that in the year | 
rendring rent, and for rent arear he avowed the taking « 
plaintiff's being upon the premiſſes, and judgmen 
given for the avowant. But by the whole court in this caſe judg. 
ment was given for the plaintiff, For per curiam an avowry differs 
Avowry 4if- from a declaration; for in debt for rent, &c, one plea will anſwer 
fers from ade- the whole declaration, viz. nil debet, but in avowry no fingſe ple 
claration- will go to the whole, for the avowry muſt be traverſed, but no 
Comment” traverſe can be taken to the poſſeſſion of the term. Beſides, that 
particular eſ- it is an eſtabliſhed rule, that the commencement of all particular 
tates ougt to eſtates ought to be ſhewn in pleas, avowries, &c. But where the 
8 action is brought upon privity of contract, there it is not materia 
2 Vent. 182. to ſhew the commencement. If a teſtator makes an undersleafe 
Carth. 30, 31. rendring rent, and dies; the executor may bring an action, and 
" pn 4 that the teſtator was poſſeſſed, &c. and well. So the caſe of 
coin his le- C0. Car. 571. Scavage v. Hawkins was well enough. But per Hil 
lee it ise- chief juſtice it is a queſtion, if the iſſue in the laſt caſe had brought 
©, an action againſt the affignee of the term, whether he ought not 
poſſeſſed, &c, to have ſhewn the commencement of the eſtate tail. And per Hol 
Trevivan v. chief juſtice the caſe in Yelv. 147. was a hard caſe, becauſe the 
HO , Plaintiff in his replication had confeſſed and avoided the defendant's 
"plea. And all the court denied the caſe of Paſpley v. Seymour to 
be law. And judgment was entered for the plaintiff, Note, C.- 
thew ſaid, that Wright chief juſtice, Holloway and Allibon juſtices in 
B. R. declared, when they gave judgment in the caſe of Paſih u. 
Seymour, that they did not underſtand pleading. And Role j1- 
Challoner v, ſtice made the ſame declaration in the reſolution of this caſe. Note, 
Cleyton, A like judgment was given this term between Challuner v. Clayton. 


> you Intr. Hil, 9 Will. 3. B. R. Rot. 408. See 10 Hen. 7, 8. 


Cromwell 


Eaſter Term 10 


ill. 3. 


non eft 


* 

119 ligart to 

Cromwell in quadrans libris bonae et legalis mo- 

netae, &c. dat. 1 Juhi anno regni Caroli ſecundi milleſimo ſexcen- 

tefimo ſeptuaggimo quarto; and the condition of this bond was for 

payment of 20 J. and that it was ſigned and fealed by the huſband 

and wife, and fubfcribed by the name of Urkoin ; et i ſuper totam ö 

materiam the court ſhould adjudge this the deed of the teſtator, they 

find that the defendant detains the debt; which was an ill conclu- Versia it! 

ſion, for the point in iſſue was, factum or non; but liberty was ©2490 

given to amend the concluſion without payment of coſts after the 

ſpecial verdi& had: been argued at the bar. And after ſeveral argu- 

ments at the bar Holt chief juſtice this term delivered the opinion of 

the court, and faid, that though this was a very inſenſible obli- 

gation, yet ſince the intent of the parties appeared plainly, that it 

ſhould be a ſecurity for 20 J. by penalty of 40 J. the judges 

were therefore unanimouſly of opinion, to give judgment or the 

r And as to the firſt objection, that the teſtator was not 
und in any ſum certain, to that he anſwered, that as to the 

words [in quadrans] if they were alone, they would be inſen- 

ſible; but ſince they ſignify ſomething of four, and the condition 

is for payment of 20 J. that ſhews that quadrans was put for gug- See 2 Cro. 

draginta, And there are caſes as ſtrong ; quamgquegenta for quin- = 8 

Zentis, Hob. 119. quantogint, for quinguaginta, good. But he ſaid, Wike. 

that he could not agree the caſe in Hab. 19. where ofigent. is ad- 

judged octoginta; for the gent. ſignifies always centum. And more- 

over the caſe there cannot_be law, becauſe coſts are given to the 

defendant. © And the words prae mid viginti are infenlible, and 

therefore the ſenſe being complete without them, they ſhall be 


rejected. 


2. It was argued in this caſe by the defendant's counſel, that Variance. 
the plaintiff by the cujus datus in his declaration has confined him- 
{elf to the very date of which he has declared, becauſe it is the 
very deſcription: of the bond; and therefore a bond of another date 
| I 


cannot 


5 


4; 
ef7fr 


* 


g pon a bond 1 May, 

1— in fact it was delivered 1 June following, it is ill; becauſe upon 

general declaration it ſhall be intended to be delivered upon 

ſame day that it bears date, and therefore the declaration ought 

have mentioned, that it was firſt delivered primo Juni. But if 

bond bears date ſubſequent to the delivery, then a man cannot ſa 

in his declaration, that it was primo deliberatum ſuch a day, be- 

Eſtoppel, Cauſe he is eſtopped by the bond to ſay, that it was delivered before 

it was dated. If a man declares _ a deed, cujus datus eft prim 

Mats, and that it was primo deliberatum primo Juni after; he 

may give the bond in evidence, though delivered at another day; 

but contra, if it bears another date. If a man declares upon a 

bond made ſuch a day, and upon oyer it bears date of a precedent 

date; yet it is well enough, becauſe the declaration does not men- 

tion the date, but the making. But if a deed recites another 

Recital, deed, and miſrecites the date of the former deed, it is fatal. But 

| notwithſtanding this objection Holt chief juſtice delivered the opi- 

nion of the court, that judgment ought to be for the plaintiff, 

For (by him) the date is an impoſſible date; and then the plaintiff 

might have averred it to be made when he pleaſed. And thou 

by the pręfert in curia he has confined himſelf to a date, yet tl 

cujus datus ſhall be intended of the delivery. But if it had been 

gerens datum, there could not have been room for ſuch an intend- 

ment, and therefore it had been ill. But now it ſeems well 

enough, and is no more nonſenſical than the caſe in Yelv. 193. 
And judgment was given for the plaintiff, 


= 


s F 


= 


Thomee ver /. Lloyd. | 


s. C. 1 Salk. 
ny al. 7 Ndebitatus He The defendant venit et dicit, that he is an 
Privilege officer of the Exchequer, and pleads privilege. The plaintiff 
peace. demurs. And exception was taken to the plea, becauſe he pleads 


482, ob. this privilege by writ, but not under ſeal of the court. Sed non 
S. C. 12 Mod. allocatur, For per Holt chief juſtice, if a man pleads privilege, 


£9 4.88, and at the time of pleading he produces a writ teſtifying that he iq 


P.. 702. 


Eutr. 178, 472, 3. Old book of Ent. 62, 6. 128. 
Entr. 3, 4. And therefore judgment was given for the 


defendant. And afterwards in Trinity term motion was made, 

that the defendant ſhould have coſts upon the new act. But it was 8 * g Will.z. 
denied, becauſe the plaintiff could not have had coſts before final for preventing 
judgment, if the judgment had been given for him. — 


Cox verſ. Copping. 


jectment for a houſe — the impropriator againſt the church- S. C. 5 Mod. 
wardens of the = of Aldgate, Eyre for the plaintiff 395: 

moved, that he might have a rule to ſee the pariſh books, upon Copy of pa- 
ſuggeſtion that ny would make the title appear, and that — * 
were common books belonging to all the pariſh ; and that it did 

not differ from the caſes, where a rule is granted, for the deſen- 


dant to ſee court-rolls, and the books of a corporation, But de- 


from that of the pariſh, it is not reaſonable, to compel the pariſh, ; 

to diſcover their tle, by ſhewing the books, which = ke n 2. 
for their own uſe. But the title of the copyholder depends upon 

the court-rolls. So of corporation books, which differ from the 
preſent caſe. | a] 


£ 


Rex ver/. Morris. po” Nw 
| | 5 Mod. 402. 
A Quaker ſued a mandamus directed to the mayor and burgeſſes 7% 91: 
of the city of Lincoln in the county of Lincoln, to command . 
them to admit him ad locum et officium of a freeman of the ſaid 2 Jo. 52. 
city, having ſerved ſeven years apprenticeſhip. They return, that 3 , 333: 
he refuſed to take the oaths of obe. And the court after argu- If. . 
ment at the bar was of opinion, that he might take the ſolemn ſerves an ap- 
affirmation inſtead of the oaths by the at of 7 & 8 Vill. z. and 8 in 
that this freedom could not be taken within the words of the ex- des, 
ception in the ſame act, via. to be a place of profit in the govern. be ought to 
ment; though the return ſhews, that every freeman has a right to _ be 4 
9. a vote for electing members to ſerve in parliament, and to making his 
ave common for certain cattle. But the mandamus was quaſhed, _—_ We 
auſe it was to the mayor, Gc. of the city of Lincoln in the of the onths of 
county of Lincoln, whereas it ſhould have been, in the county of office. 


| Mandamuzs, 


nied per curiam. For where the parſon claims a diſtin intereſt —— .. 


.Comyns 112, 


Freak, Salk. 


Eaſter Term 10 Will. 3. 


city of Lincoln, But Holt chief was of opin 
x re 
man, and not lacum et officium. 


the 
free. 


Atkinſon. ver/. Corniſh. 


HE plaintiff brings an action as adminiſtrator to J. S. Juror, 
minoritate of A. B. and C. adminiſtrators of J. $, cum 4. 
475. flamento annexo; and he avers, that A. is within the age of 21 year, 
1 Salk.39,.29. The defendant pleads, that A. is of the full age of 21 years, Th, 
"—_ plaintiff tenders iſſue. And the defendant demurs. End it wx 
1 2 Mod. 501. objected, that judgment ought to be given for the defendant; fi 
i590, 160, if A. be of 17 years, the adminiſtration granted during his ming. 
Poſt. 667. rity ceaſes, And therefore the plaintiff could not have an action 


8 C. 12 Mod. 


Ceaſing of after. But per Holt chief juſtice, the difference is:thus ; If adai. 
adminiſtration niſtration be granted durante minoritate of an executor, the admi. 


granted 44. niſtration ceaſes when the executor attains the age of 17 years; hut 


.xant? minori- 


2 if adminiſtration be granted durante minoritate of a man who is not 
| executor, but only adminiſtrator, the adminiſtration does not ceaſe 
until the adminiſtrator comes to the age of 21 years. And there- 
Thomas v. fore in this caſe judgment for the plaintiff. Between Thomas and 
Freak, P. 13 Will. 3. B. R. it was adjudged accordingly, that the 
adminiſtration durante minoritate of an adminiſtrator does not ceal: 
-until the adminiſtrator comes to the age of 21 years; where the 
plaintiff brought his action as adminiſtrator during the minority of 
an adminiſtrator, and averred, that he was under the age of 21 
years, vis. of 18, And upon demurrer to the declaration, judg- 
ment for the plaintiff, | | 


39 


Bonner ver. Hall. 


Intr. o Pill. 3. B. R. Rot. 5 58. 


$. O. Carth, N indebitatus aſſumpſit the defendant pleads another action de- 
1 5 pending in curia naſtra de C. B. for the ſame cauſe ; and he 


tion depend - pleads this in abatement. The plaintiff replies, that there was not 


ing. any action depending for the ſame cauſe ; and therefore petit Judt. 
cium de debito et damnis. The defendant demurs. The plaint 
joins, and concludes rightly. And it was admitted, that the plea 
was ill; becauſe he pleads a cauſe depending in his court of C. 5. 
and for other reaſons. But then Mr. Ward moved, that there is 


Biſſe v. Her. a diſcontinuance; and for that he cited a caſe between Bye an 


court, , Harchrt, adjudged Hil. 1 Will, & Mar. B. R. where indwitats 
3 Mod. 281, afſumpſit was brought for 4000. the defendant pleaded in n 


ſince t 


for it againſt the defendant, and recovered 114. and no more; and 


came out of his head, 


action was on 
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plaintiff was convitt of felony; the plaintiff replied a par- 10. 155. 
petit judicium de debito ei 1 e Co. Pate. 160- 


sf. Entre, 
plaintiff joined, and concluded rightly ; and it was adjudged, 665. b. CU. 
plainti IN ir of judgmone of ble debt and — 
li 1 


ſcontinged the whole. But Mr. Broderick 
argued, that the demurrer would govern the caſe ; and therefore Demurrer go. 
hat concluded in "I— it is good, _ for that he vera the caſe. 
ited Moor 692. Quley v. . Entr. 158. Dier 227. 
14 a Ta i. 5. 138. Allen 17. Sbalmer. v. Slingſby. But 
chief juſtice, this caſe differs from the caſe of Biſſ v. Diſcontinu- 


| r for there the plea was good; and then when the plaintiff 
replied new matter to maintain his writ, then he ſhould have-made 


his concluſion accordingly. But where the plaintiff traverſes the Concluſion to 


defendant's plea in his replication, and offers an iſſue, he may pray r Flats 
judgment de debito et damnis, becauſe if it be tried, mpt 


after plea in 
abatement. 


judgment ought to be given. But in this caſe the firſt fault is in See 2 Vgarr, 


the defendant, for the plea is ill, And therefore judgment was 
given, quod reſpondeat ulterius. 


Fetter ver/, Beal. 
98 action of treſpaſs and battery for a battery committed by n 
the defendant upon the plaintiff, and breaking his ſkull, The 8. C. 12 Mod. 
plaintiff declares of the battery, Gc. and that he brought an action 55%, 6 


that after that recovery part of his ſkull by reaſon of the ſaid battery r 


one action, 


er quod, Cc. The defendant pleaded the where « bar 


ſaid recovery in bar. Upon which the plaintiff demurred, And in another. 


Shower for the plaintiff argued, that this action differed from the 
nature of the former, and therefore would well lie, notwithſtand- 
ing the —_— in the other; becauſe the recovery in the former 
y 


for the bruiſe and battery, but here there is a 
maihem by the loſs of the ſkull, As if a man brings an action 
againſt another for taking and detaining of goods for two months, 
and afterwards he brings another action for taking and detaining for 


two years ; the recovery in the former aCtion is not pleadable in bar of 
the ſecond, If. death enſues upon the battery of a ſervant, this will 


take away the action per quod ſervitium amiſit. Aud then if a con- 
ſequence will take away an action, for the ſame reaſon it will give 


an action. If a man brings an action for uncovering his houſe, by 


which his goods were ſpoiled, and afterwards by reaſon of the ſaid 


uncovering new goods are ſpoiled, he ſhall have a new action. Ned 
Holt negavit, And per totam-curiam, the jury in the former action 
conſidered the nature of the wound, and gave damages for all the 
damages that it had done to the plaintiff; and therefore a recovery 


in 
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Atkinſon. ver/. Corniſh. 
Tx plaintiff brings an action as adminiſtrator to J. 5. duran: 
ff 


ab 


395. 
* minoritate of A. B. and C. adminiſtrators of J. S. cum 4. 
amento annexo; and he avers, that A. is within the age of 21 year, 


4756. 


Selk. 39, 2g. The defendant pleads, that A. is of the full age of 21 years. Th, 
= — plaintiff tenders iſſue. And the defendant demurs. Aud it wy 


1 2 Mod. 501. objected, that judgment ought to be given for the defendant; fir 
1 "%o. if A. be of 17 years, the adminiſtration granted during his mino. 
' Poſt. 667. rity ceaſes. And therefore the plaintiff could not have an action 
Ceaſing of after. But per Holt chief juſtice, the difference is thus: If adaj. 
adminiſtration niſtration be granted durante minoritate of an executor, the admi- 
pranted 4. niſtration ceaſes when the executor attains the age of 17 years; but 
rant minori-. 2 , . . : 
a if adminiſtration be granted durante minoritate of a man who is not 
executor, but only adminiſtrator, the adminiſtration does not ceaſe 
until the adminiſtrator comes to the age of 21 years. And there- 
Jn fore in this caſe judgment for the plaintiff. Between Thomas and 
h 2 ' Freak, P. 13 Will. 3. B. R. it was adjudged accordingly, that the 
adminiſtration durante minoritate of an adminiſtrator does not ceaſe 
-until the adminiſtrator comes to the age of 21 years; where the 
plaintiff brought his action as adminiſtrator during the minority of 
an adminiſtrator, and averred, that he was under the age of 21 
years, vis. of 18, And upon demurrer to the declaration, judg- 


ment for the plaintiff, 


Bonner ver/. Hall. 
Intr. 9 Pill. 3. B. R. Rot. 558. 


s. C. Cath, IN indebitatus aſſumpfit the defendant pleads another action de- 
12 _ pending in curia neſtra de C. B. for the ſame cauſe ; and he 
tion depend- pleads this in abatement. The plaintiff replies, that there was nat 
ing. any action depending for the ſame cauſe ; and therefore petit jud- 
cium de debito et damnis, The defendant demurs. Thee plaintif 

joins, and concludes rightly, And it was admitted, that the plea 

was ill; becauſe he pleads a cauſe depending in his court of C. . 

and for other reaſons. But then Mr. Ward moved, that there wi 

Biſſe v. Har. a diſcontinuance z and for that he cited a cafe between Bye a 
<ourt, 1 Salk: Harceurt, adjudged Hil. 1 Vill. & Mar. B. R. where induvitatu 


3 Mod, 281, aſſumpſit was brought for 400/, the defendant pleaded in * 


that the plaintiff » 
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convict of fe 4 the intiff replied a - 
ee. . 
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Show. 155. 
Co. Enir. 160 · 
Raft. Ente. 


don, 
the plaintiff joined, and concluded rightly ; and it was adjudged, 664. b. 68:. 
Irrer ä 


had diſcontinued the whole. But Mr. Broderick 


in hi 
— that the demurrer would govern the caſe; and therefore Demurrer go- 


ſince that concluded in abatement, it is good. And for that he bern the caſe. 


ited Moor 692. Quley u. Funtierey. Co, Entr. 158. Dier 227. 
1 Mg Yels.-5. 138. Allen 17. . Shalmer. v. Slingſby. But 


per chief juſtice, this caſe differs from the caſe of Biſſe v. Diſcontinu- 
. -Harcourt, for there the plea was good; and then when the plaintiff 


replied new matter to maintain his writ, then he ſhould have-made 


his concluſion accordingly. But where the plaintiff traverſes the Concluſion to 


defendant's plea in his replication, and offers an iſſue, he may pray 7 *<Plcation 


afcer plea in 


judgment de debito ef damnis, becauſe if it be tried, peremptory abatement. 


judgment ought to be given. But in this caſe the firſt fault is in See 2 Mar. 


the defendant, for the plea is ill, And therefore judgment was 
given, quad reſpondeat ulterius. 


Fetter ver/. Beal. 
oy action of treſpaſs and battery for a battery committed by rg A 
the defendant upon the plaintiff, and breaking his ſkull, The 8. C. 12 Mod. 
plaintiff declares of the battery, &c. and that he brought an action 5%. , 
for it againſt the defendant, and recovered 111. and no more; and TT 
that after that recovery part of his ſkull by reaſon of the ſaid battery dug gi in 


one action, 


came out of his head, per quod, c. The defendant pleaded the where a bar 


ſaid recovery in bar. Upon which the plaintiff demurred. And in another. 
.Shower for the plaintiff argued, that this action differed from the - 
nature of the former, and therefore would well lie, notwithſtand- 


ing the recovery in the other; becauſe the recovery in the former 


action was only for the bruiſe and battery, but here there is a 
maihem by the loſs of the ſkull, As if a man brings an action 
againſt another for taking and detaining of goods for two months, 
and afterwards he brings another action for taking and detaining for 
two years; the recovery in the former action is not pleadable in bar of 
the ſecond, If death enſucs upon the battery of a ſervant, this will 
take away the action per quod ſervitium amiſit. And then if a con- 
ſequence will take away an action, for the ſame reaſon it will give 
an action. If a man brings an action for uncovering his houſe, by 
which his goods were ſpoiled, and afterwards by reaſon of the ſaid 
uncovering new goods are ſpoiled, he ſhall have a new action. uod 


Holt negavit, And per tatam curiam, the jury in the former action 
conſidered the nature of the wound, and gave damages for all the 
damages that it had done to the plaintiff; and therefore a recovery 


In 
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Intr. Mich. 9 Will. 3. B. R. Rot. 478. 


.S. I N account the caſe was thus: The plaintiff and A. being joint 
Join mer. J merchants, delivered to the defendant as their factor. 4 
chants, the died inteftate, and adminiſtration of his goods, &c. was granted to 
one dies, the. D. The plaintiff brought account againſt the defendant without 
have account Joining D. And the defendant pleaded this matter in abatement. 
againſt a factor The plaintiff demurred. Sir Bartholomew Shower argued for the 
"” plaintiff, that the plea was ill. For though amongft merchants 
executor. the intereſt did not ſurvive, yet the remedy would furvive. For 
hy = Lit. 172, the books give account to the executor of the dead man againſt the 
2 Lev. 188, ſurviving partner, which argues that the remedy in law is in the 
228. ſurvivor. Reg. 135. 6. Fitz. nat. bre. 117. e. 3 Leon. 264. If 
: Cob. on” a man has a demand upon two joint traders, and one of them dies, 
Carth, 170, he cannot ſue the other and the executor of the deceaſed. It would 
7 then be difficult to enable the ſurvivor and the executor to join. 
3 9. And no inconvenience will follow, if the ſurvivor ſue alone and 
recover, for he will be accountable to the executor. The law muſt 

be underſtood, that between themſelves there is no ſurvivorſhip; 

but that as to ſtrangers it is otherwiſe. And he cited Cro, Ja. 410. 

Rempe v. as an appoſite caſe ; and a caſe between Kempe and Andrews, intr, 
* + Mich. 2 Will. & Mar. B. R. rot. 289. where a ſurvivor merchant 
(who claimed a joint intereſt in a ſhip with another who was dead) 

brought an action againſt the defendant for detaining the fhip, and 

the defendant pleaded this plea in bar, and judgment for the plaintiff. 

And it is confiſtent with the rules of law, that the one ſhould have 

the intereſt, and the other the remedy. As the heir of the part of 

the father ſhall enter for a condition broken, and the heir of the part 

of the mother ſhall have the land. Co. Li. 202. Northey e contra 

for the defendant argued, that the plea was good, for tenants in 

common ought to join in perſonal actions; but between joint mei- 

chants there is no ſurvivor, then the executor and the ſurvivor are 

tenants in common, and ought to join. He agreed, that it is but 

a plea in abatement, and therefore diſtinguiſhable from the caſe of 

Kempe v. Andrews, where it was pleaded in bar. And the caſes in 

the Regifter and Fitzherbert's natura brevium are for him; for if the 

right had ſurvived, the executor of the dead trader could not have 

had account againſt the ſurvivor. And 2 Cre. 410. is for the de- 

feddant ; for the objection there is, if it had been brought wir 

| 1 i whole 


in another's right. And of that opinion th 
to be. But quaere, if any judgment was ? And Holt chief 
juſtice ſaid in this caſe, that if 2 2 two tenants a —_— 
of a reverſion expectant upon a leaſe for years, upon which a rent 
is reſerved, they may rote iy debt for the rent, . and the 
one of them may have an action for the moiety of 200. rent, but 
not for 10. and ſo it has been adjudged. . Afterwards judgment 
was given in this caſe acording to the opinion aforeſaid, und upon 


error brought in the Exchequer- chamber the ſaid judgment was 
affirmed. „ 


Aftill ver/. Clerk. 
Ts aA 2 Foy . . Lutw. 
Wn = =» IN Ro. Abr. 182. 


(Db.) p. 1. 


R Eplevin. The queſtion was upon the pleading between the carl Ceo. 3745. 


of Nottingbam and the corporation of Daventry, whether the 5 Salk. 111, 
„ . * o 1. 232. 
King can grant a fair within the duchy of Lancaſter, and out of the 


| '> 1 Lev. 28. 
county palatine, under the great ſeal of England? And after ſe- Grant of 


veral arguments at the bar it was adjudged Paſch. 10 Vill. 3. C. B. — — 
that he well might; becauſe it is a new royal franchiſe of a new 4 


Lancaſter. 
creation, and was not at any time an inheritance in the duke of See 37 H. 8. 


Lancaſter. Moor 167. the caſe of Saffron Walden. Raft. entr. 524. 8 b. 


quare impedit, treſpaſs, 63 5. 1 Inſt. 410. 


Noy 53. 


Rex ver/. Saliſbury. B. R. , 


J* a man prefers a ſcandalous petition to the houſe of lords, or Libel. 
makes an affidavit containing ſcandal againſt 7. S. in B. R. a 
man cannot juſtify the publication of this, but it will be an offenſe 
indictable, becauſe it tends to the breach of the peace. Per Holt 


chief juſtice, And ſuch an indictment was denied to be quaſhed, 
upon a motion made for quaſhing it. 


4 8 Term. 
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| | 


Term 10 Will. 3. C. | bn = 1 


Contra for- E — that he diſtansd 
mam flatut. certain cocks of hay as a diſtreſs for arrears of rent, in order © 
ſell them ſecundum leges et flatuta regni Anglia-; and that the de. 

fendant being conuſant of the premi = reſcued them, Mc. Not 
guilty pleaded. Verdict for the plaintiff, © Upon which the plaints 
prayed his triple damages upon the ſtatute of 2 Will Mar 
e. 1. cap. 5. For though the plaintiff does not recite the 
nor conclude contra formam flatyts, yet it is well endugh; becauſe 
$ not 

n 


it is a general ſtatute, and the diſtreſs is of ſuch a thing as 
= — + diſtrainable for rent aß common law”; and therefore /ec 
r ſatuta refers to this ſtatute of Vill. & Mar. Sed non allotaty. 
of the law. For per curiam the plaintiff does not bring himſelf within the com- 

paſs of the ſtatute ; for he does not ſhew that the diſtreſß was ap- 


Secundum liges praiſed, nor conclude contra formam flatuti. And then fecundin 


2 — % leges et flatuta is rather where a ror is proper by the common 
5 law, and confirmed by ſtatute. And adjudged accordingly, Er 
relatione miri Daly, e- 1 T 
Jolliffe ver. Langſton. 
Attorney ſhall N attorney of the Common Pleas ſued a member of the uni- 


have privilege , 


r verſity of Oxford, who prayed his privilege, which is, not 

a member of to be ſued in another place. And per Powell juſtice, the general 

a univerſity. words. of the ſtatute will not extend to take away a privilege be- 
fore in efſe, but will extend to other perſons. If the ſtatute had 
not had any conſtruction, unleſs it extended to perſons who, had 
privileges before; then it would take away their privilege, | By 
here the ftatute may have another conſtruction, and the Auch 
the ſtatute are not in the negative. See 3 Cro. Harris's caſe 180, 
And it is a reaſonable conſtruction to ſay, that the general words 
will take away the general liberty which every one hath. to ſue 
where he pleaſes ; and not take away the ſpecial liberty that a man 
hath to ſue in C. B. And adjudged accordingly. See Litt. Rep. 
304. Mr. Daly. ts 


Erfor upon the Ward ver/. Bendall. 
principaizudg- \ T 

ill not : f : ; OY: , 
wi ig hr 8 Cire facias againſt bail. The defendant pleads, that no che 
Avg 4 a capiar A iſſued againſt the principal. The plaintiff replies, that a writ 
in order to 


chorge the of error was ſued, and therefore he could not ue a capias, 8. 
bail. 2 n Dye 
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The defendant demurs. And fer Powell juſtice, error upon the 


nw of is no bar to hinder the ſuing of a capras, in 
arm ag wp ot And it was ſo adjudged in this court ve- 


11442 
Birt qui tam, &c. ven, Rothwell. Ante 210. 


HE court delivered their opinion, that judgment ought to Miſrecital of 

be arreſted for the miſreoital of the ſtatute againſt non-reſi⸗ 
dence ; for it was no offenſe at common law. Then there ought to Pept. 381. 
be ſome ſtatute to ſupport the phintiff's action. But theie is no 
ſuch ſtatute as the plaintiff has ſhewn in- his declaration, For 
though the ſtatute of Henry VIII. is a general ſtatute; yet the 
plaintiff has confined himſelf to the ſtatute upon which he de- 
clares, by the words contra formam flatuti praedicti; and therefore 
his declaration is vitious. The precedents are generally that this 
parliament was held at Weſtminſter, but they do not ſay What day. 
Co. entr. 158, 203. Raſt. 59g. Winch 535. Dugdale's ſummons to 
parl. 496, 8. which is good authority. Hollinſbead gog. Now Thecourt will 
the courts at Weſtminſter ought to take notice of the beginning of 3 
all parliaments. The principal of the parliament is the King; and of 2 , 
when he comes to meet the two houſes, then the parliament be- ments. 
gins. And this reſembles the holding of other courts, viz. when Beginning, | 
the judges come; the court is ſaid to begin to be held, The ad- wt? 
journment of the houſes: is the act of each houſe ; but when the Adjournment. 
parliament is adjourned by the King, they call it a prorogation. Prorogation. 
Heretofore adjournments and p orogations were looked upon as the OR 1 
ſame thing, but the. effects of them are very different at this day. | 
Now this parliament was held at London the third of November, 
and adjourned to Weſtminſter ; and it was pleaded in that manner 
in the old precedents, but it was not well pleaded, for the adjqurn- 
ment ſhould not be mentioned. And in probability it was only an 
adjournment to Weſtminſter, fo that the books are wrong that ſay 
adjourned and prorogued ; for when a ſeſſion of parliament is held Pleading of 
after a prorogation, then they. ſay, that it was held by prorogation Prorogations. 
ſuch a day; but they never ſay held the day of the adjournment, 
but ſuch a day of the ſeſſions, without taking notice of the adjourn- 
ment, which is a continued act. Now in this caſe the parliament 
being pleaded to be held apud Weſtmonaſterium tertio Novembris, it 
18 il ; for it was the third of November held at London; but if the 
Plaintiff had omitted the words tertio Novembris, it had been well 
enough, for this parliament was held at Weſtminſter after the third 
of November 


. | vee Noy 33. Judgment quod querens nil capiat, &c. 
Mr. Daly, 5 . 9 


Pein. 


Trin. Term 
10 Will. 3. B. R. 1698. 


Fr John Holt Chief Juſtice. 
Hir Thomas Rokeby) 
Juſtices. 


$:r John Turton 
Hir Samuel Eyre 


Ellis ver/. Ellis. 


Intr. Fil. ꝙ Will. 3. B. R. Rot. 190. 
S. C. 5 Mod. "AJ HE plaintiff brought indebitatus aſſumpfit againſt the de- 


=. fendant, as executrix to Sir John Ellis her huſband, for 
S. C. Comb. money lent to her huſband in his life-time. The defen- 
482 dant pleads, that her teſtator was an infant at the time 


1 388. of the money lent. The plaintiff replies, that he lent 400. part of 
12 Mod, 197, the ſum in demand to the teſtator to buy neceffaries for himſelf, 
Wand ce, his wife, his children, and his family; and ſo they were expend- 
ed. The defendant demurs. And it was argued for the defendant 
by Sir Bartholomew Shower and Mr, Selby, that the plaintiff has 
not avoided the plea of infancy in the teſtator. For, 1. If a man 
lends money to an infant, in order to buy neceſſaries, this will not 
charge the infant, but the debt muſt be for the very things them- 
ſelves. 2. It is not ſufficiently averred, that the neceſſaries were 
bought. 3. There is not any venue, where the 40/. were expend- 
ed in the buying of neceſſaries. But Northey for the plaintiff con- 
fefled, if A. lends money to an infant to buy neceſſaries, and the 
infant does not lay out the money in buying neceſſaries, it will be 
at the peril of A. But here it is averred, that the 40/. were ex- 
pended for him, his wife, children and family. And neceſlanes 
for his family will bind an infant. 1 Sid. 112. But to this the 
Venue, court gave no opinion; but for want of a venue, where the 
ſaries were bought, judgment was given for the defendant: IN 


_ N _ 4 * 
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ejectment the defendant pleaded not . And then, reid 
— conſeſſed the action. * 


confeſſed in 


And the defendant's at — 
ſubſeribed the declaration accordingly. Upon which Mr. Aſulſo ter not 
that the court would it the plaintiff to enter judgment pleaded. 


for himſelf. But per curiam the defendant's attorney ought to come 
an the maſter of the office, and do it there. 
Gough it was urged, that the attorney could not come by any 
poſſibility ; yet the motion was denied. 5 


Sir Henry Bond's caſe. 


IR Henry Bond was outlawed for high treaſon, and was Caſes in B. R. 
brought to the bar in order to reverſe his outlawry. And 98. 
error was aſſigned, that the exigent had not any addition. And up- z "x 
on reading the record, it appeared, that the inditment had not any 22 5 : 
addition. And therefore the queſtion was, if the outlawry ſhould : Iaſt. 670, 
be reverſed, whether Sir Henry Bond ſhould be arraigned upon the $70 Additions- 
indictment. And Hol? chief juſtice thought he ſhould not, becauſe p. 50. 
the indictment appeared to be void. But afterwards at another 3 
day the reverſal of the outlawry being pronounced for the error Ve * 38. 
aforeſaid, Holt chief juſtice told Sir Henry Bond, that he had li- Lat. 109. 
berty, either to take exception to the indictment for want of ad-? — P.C 
dition, or to waive the exception, and plead his pardon ; for with- 190. cap. 23. 
out exception by the ſtatute of Hen. 5. the inditment is not — 123. 
void. And Sir Henry Bond waived the exception, and pleaded 7 7 
his pardon, as was done in the caſe of lord Dover. And the 
court gave leave to Sir Henry Bond to ſtand, during the reading 
of his pardon. | | 


Owen ver/. Butler. 


LP? T upon bond. Upon oyer the condition was, that the Comb. 484. 
defendant ſhould pay three ſums of money at three ſeveral Owen v.Bulk- 


days. The defendant pleads, that he hath paid the money due at That dhe day 
the two firſt days, and that the third day of payment is not yet of payment is 
come. And this is pleaded in abatement. The plaintiff demurs. not come is no 
Ward for the defendant argued, that matter of bar may be pleaded 2 * 
in abatement, 1 Med. 2 14. as outlawry 24 Hen. 6. 1. Receipt of 

part of the debt pleaded in abatement. And it is not material, 

whether it be a plea in bar or abatement, becauſe the plaintiff has 

confeſſed by his demurrer, that one day is not yet come. Northe 

for the plaintiff, the plaintiff by his demurrer confeſſes only that 

"4 A which 


3 


—— — — 


Tri 
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That is only in diſability of the perſon. 


Pullen ver/; Purbecke. 


8. C. 2 Salk. HE plaintiff having recovered judgment againſt the defendant 
$03. | for i W „he ſued an elegit, commanding the 
. goods and chattels of the defendant, and 


Hate. 16 ſheriff to deliver all the 
Brownl. 38. the moiety of his lands, to the plaintiff. To which writ the ſheriff 
Pup. vis returned, that he had delivered goods to the value of 60 J. to the 
r Sid, 91. p. Plaintiff; and that the inquiſition found, that the plaintiff wa 
13. ſeiſed of two farms, the one of 60 /. per annum, and the other of 
40. and that he had extended the one farm of 60. per annum, 
being an intire moiety. And now it was moved at bar, that the 
court would quaſh this elegif, and grant a new writ; becauſe it 
appeared, that the ſheriff had extended more than a moiety, And 
Mr. Northey ſaid, that if the plaintiff comes in at the return of 
the elegit, and ſhews to the court, that there was partiality in the 
execution of the writ, the court will award a new writ, and entry 
ſhall be made, quod vicecomes non mifit breve. Townſh. Judgm. 259. 
3 Keb. 313. See 1 Sid. 21, 239. Littelt. Rep. 77. And per Hitt 
chief juſtice, if a writ of elegit is awarded, and it appears. to the 
| court, that the ſheriff hath not executed it; the court will. award 
New elegit a- a new Writ, and ſet aſide the old writ. But elegit differs from a 
Elf digen Heri facias as to goods, though it has been ſaid, that an elegit as 
from feri fa- tO goods is but a fieri facias, For upon elegit the ſheriff may 
cia as to deliver the goods to the party, but not upon a fiers fucias. If this 
doodt. motion had been made in the ſame term in which the return was 
Cro. Jac. 246. filed, the court might have quaſhed it; but as there are ſeven years 


elapſed fince, the court will not intermeddle. 


Cook ver, A 


Prohibition Otion was made for a prohibition, to be directed to the 


1 ſheriffs court in Briſtol, upon ſuggeſtion, that cauſes of 


of action a action ariſing out of the juriſdiction of the ſheriffs court ought not 


riſes out of the to be ſued there. And this motion was made in behalf of the 
juriſdiction of 


art, defendant in the action, before he had appeared, to ſtay the pro* 
the court. 5 PP 0 ! 
ceedings of the court, who proceeded to attach his goods in the 


hands of a garniſhee. And Sir Bartholomew Shower oppoſed the 
| 1 | | motion, 


P 


"Fri 
1 


F 
F 


17 
} 


et 
| 


hi follows q 


of the dedtor. 


F 


Hunt ver Lawſon, | 


Writ of error was brought to remove a record out of the Variance. | 
Common Pleas of a querela between A. plaintiff and B. de- 
fendant, and the fecotd certiffed was between A. plaintiff and B. 
firul rum D. E. Ge. defendatitss And it was moved, that this 
was not the ſame record; for a record between H. and B. cannot 
be the ſame as a record between A. and B. mul cum D. E. &c. 
But adjudged no variance, and the precedents are agreeable. 


Theobalds ver/us Long. 


]* the defendant pleads another action depending for the ſame S. C. Carth. 
cauſe in the ſame court, the plaintiff may pray oyer of the re- HR 
cord, being in the ſame court; and if there is no oyer of the re- 2 Keb. og 
cord, the plaintiff may ſign judgment by default. For in all caſes Or. 


where a deed or record is pleaded, and oyer prayed ; if oyer is not Judgment by 
granted, the plea is as no plea. Keilw. 95, 96. 9 default. 


Rex ver/. Savage et al. 


F4vage and two others were indicted upon the 8 & g Will, 3. Indifment 
cap. 25, for licenſing hawkers and pedlars, in as much as they bac 
ſold glaſſes without licence. And it was moved, that the indict- 
ment ſhould be quaſhed, becauſe it does not lie for this offenſe ; 
for it is an offenſe created by the ſaid ſtatute, which ſtatute directs 
a forfeiture for it, and the remedy how it ſhall be recovered and 


I | beſtowed ; 


o 


FE plaintiff was nonſuit in the town court of 
held before the mayor there, and the nonſuit 
corded. The defendant prayed to have judgment for 
the mayor refuſed it. — which it was moved to this court, 
* this Abr, to have a mandamus to compel the ſaid mayor, to give judgment 
535. for the defendant upon the nonſuit. But it was denied per curian, 
for the defendant may have a writ de executione judicii, 
a mandamus ſhall not be granted, where the party hath another 
remedy. E. R. m'ri Place. lo 2 


But nota in the caſe of The King v. Biſhop of Ely; it was faid 
per Lee chief juſtice, that the law had been held contrary ever 
ſince Eaſter term 11 Geo, 2. Dr. Bentley's caſe, 


1 


12 Mod. 196 


Mich. Term 
10 Will. 3. B. R. 1698. 


Sir John Holt Chief Fuſtice. 
$ir Thomas Rokeby 7 8 
Hir John Turton uſticer. 


Sir Samuel Eyre died the laſt vacation in the Mor- 
thern circuit at Lancaſter 10 Sep. 


— — 


Matthews ver/. Erbo. 


R. Dee moved to ſet aſide an execution upon an out- S. C. Carth, 
_ lawry againſt the defendant, upon afidavit that the de- 459. 
fendant was an alien merchant, and lived beyond the ade ende 


f 8 aſide outlawry 
\ ſea, and was commorant there during all the time that upon affidavit, 


the plaintiff proceeded to outlaw him. But it was denied by the“. 


whole court; becauſe by this means nr guns may contract debts, 
and then go beyond ſea, and ſo he will be out of the reach of the 


law, But the defendant may bring error, and reverſe the out- 
lawry, if he pleaſes, | | 


Pullein ver/. Benſon, 
Intr. Trin. 10 Will, 3. B. R. Rot. 102: 1 


| Eborum M Emorandum gubd alias ſcilicet termino Paſehae ulti=q, C. gal. 


| mo praeterito coram domino rege apud Weſtmonaſte='6:8, ve 
rum venit Thomas Pullein armiger nuper vicecomes comitatus prae- 12 Mod. 20g. 


ati per Carolum Sanderſon attornatum ſuum et protulit in curia 8 8 
a: a domini regis tunc ibidem quandam billam NR verſus Fobannem : 
Benſon altas dictum Yohaunem Benſon de eadem yeoman in cuſiodia 


2 


Stat. 23 Hen, 
6. pleaded, 


Mich. Term 10 Will. z. 


Pullein decem librarum et inde producit ſoffanm, Ga. 


Et modo ad hunc diem ſcilicet diem Veneris proxime poſt craft. 
mum ſanctae Trinitatis iſto eodem termino uſque quem diem prae- 
lictus Johannes habuit licentiam ad billam praedictam interloquend 
et tunc ad reſpondendum, Ge. coram domino rege apud Weſimonaſte- 
rium venit tam praedictus Thomas per attornatum ſuum praediffum 
quam praedifius Yobannes per Willmum Manlove aftornatum ſuum 
Et idem "Johannes defendit vim et injuriam quandy, Bc. of jetit 
auditum ſeripti praeditii es ei kgitur, Ge. petit etiam' auditum en- 
dittonis ejuſdem ſcripti et ei kgitur in baer verba ſcilicet Conditio 
i/tius obligationts talis eft quod i ſupra obligatus Willelmus Benſon 
compareat coram domino rege apud Weſtmonaſterium die lunae proximt 
pe quindenam ſuncti Martini ad reſpondendum Jubami Brook ge- 
nerofo de placito tranſzreſſionis acetiam billae ipfus Tohanniz verſus 
praefatum Willelmum pro duodecim libris de debito quod tunc luer 
praeſens obligatio vacua fuerit alioguin flabit et permanebit in ſuo 
pleno robore vigore et effectu Quibus lectis et auditis idem Johannes 
dicit 2 ipſe de debito 72 ao virtute ſeripti praedicti onerart 
non debet quia dicit quod per quendam actum parliamenti domint 
Henrici nuper regis Angliae fenti apud Weſtmonaſterium in domitatu 
Midaleſex vicgſimo quinto die Februarit anno regni ſui vicefimo tertit 
tenti editum ex confideratione regis de magnis periuriis extor flown: 


et oppreſiontbns quae fuerunt et Juſent in boc reguo ejus Vict- 
comites ſubvicecomtes et eorum clericos coronatores gallus fron 


chefiarum ballivos et cuſtodes priſonarum ac alias effictarios. in diver- 


is . comitatibus hujus regni ordinatum exiſtit et enactitatum fuit au. 
foritate qiuſdem parliamenti inter alia qued dith vi . 
I 


* 


Mich, Term 10 Will. 3. 


93 av per ov 
aliquorum juftitiariorum et vagabundis — 
deſervire ſecundum formam flatuti de laboratoribus tantummodo ex- 
ceptis) Et quod nullus vicecomes nec aliquis officiarius ſeu mmnifter 
praedictus caperet aut cap cauſaret ſeu faceret aliquam obliga- 
tionem pro aliqua cauſa praedifta vel colore officii ſui nifi tantum- 
modo fibimetipſis dr aliqua perfona nec per aliquam perſonam quae 
foret in ſua cuſtodia per curſum legis nifi per nomen officit ſui et 
ſub conditione ſcripta quod dicti priſonarii comparerent ad diem in 
difto breui bilia g̃us warranto ac in talibus locis qualia dicta brevis 
billae ſeu warranta requirerent Es fi aliqui didtorum vicecumitum 
vel aliorum offciarvorum five miniſtrorum praediftorum caperent 
aliquam obligationem in alia forma colore = ſuorum quod 
et vacua prout per cumdem atum inter alia plenius apparet Ef 
idem Jobannes ulterius dicit quod ſcriptum praediftium primo deli= 
| _ per ipſum Jabannem triceſimo die Nevembris anno nons 

ſupradicto quodque praediftus Willelmus Benſon in conditione praedicta 

uperius nominatus difto tempore deliberationis et confectionis ſeripti 
illius apud Barnfley praediftam fuit in cuſtodia praedifti Thomae ut 
vicecomitis praedicti comitatus Eborum exiftens per ipſum Thomam 
captus et arreſiatus praetextu cujuſdam brevis domini regis eidem 
vicecomiti directi et retornabilis coram domino rege apud Weſtmona- 
fterium certo die termini ſancti Michaelis tunc ultimo praeterito 
Ipſegue Willelma Benſon fic in cuſtodia dicti Thomae ut praefertur 
2 ipſe idem Thomas diflo triceſimo die Novembris annno nono 
ſupradifto et non antea feriptum obligatorium praedictum cum condi- 
lone praedicta core officii ſui vicecomitit comitatus praedicti de 
dicto Willelmo Benſon ac de ipſo 12 ut ejus fidejuſſore contra 
formam ſtatuti praedicti cepit videlicet apud Barnefley pracdictam 
Et fic ſeriptum illud vigore flatuti illius vacuum et nullhus effectus 
in lege fuit of exiftit Et bac paratus eft verificare unde petit ju- 
2 6 ipſe de debito praedicto virtute ſeripti praedicti onerari 
eoeat, Wc | | 


L, Agar, | 
——_ 


frre, f ver 
parte ipſe idem 

ſuum praedictum una cum dammis ſuis occa tentionis debiti illiu 
ibi adjudicari Et pro cauſa morationts -> ; ſuper placito ill iden 
Thomas ſecundum formam ftatuti in bujuſmedi caſu nuper editi ar pro- 
vi eftendit et curiae hic demonſirat has cauſas ſubſequentes videlicet 
quod placitum praedictum of incertum duplex et caret forma et nm 
reſpondet narrationi ipſius Thomae pradictae. E. Northey. 


Et praedittus Jobannes dicit quod placitum praedictum per i 
—— modo * praedictis ſuperius placitatum — 2 
eodem contenta bona et ſufficientia in lege exiſtunt ad ipſum Thoman 
ab attione ſua praedicta inde verſus pragfatum Jobannem habenda 
praecludendum quod quidem placitum materiamque in eodem contentam 
ipſe idem Johannes paratus eſt verificare et probare prout curia, &c. 
Et quia praedictus Thomas ad placitum illud non reſpondet nec illud 
hucuſque aliqualiter dedicit ipſe idem Fohannes ut prius petit judicium 
i ipſe de debit praedicto virtute ſeripti Jn onerari debeat, &t, 
Sed quia curia dicti domini regis: nunc bic de judicio ſua de et ſuper 
praemiſſis reddendo nondam adviſatur dies inde datus eft:-partibus prar- 
diftis coram domino rege apud Weſtmonaſterium uſque diem . 
proxime poſt de judicio ſuo de et ſuper prat- 
qmifſis illis audiendo eo quod curia dicti domint regis. nunc hie ide 
nondum, &c, | We 


Bond taken by The queſtion in law intended by this plea was, if a ſheriff arreſt 
3 A man by virtue of a capias, &c. to him directed, and. afterwards 
the capias, detain him in his cuſtody until the return of the writ be expited, 

and then take bond of him, with condition that he ſhall appear in 

B. R. Sc. at the day of the return of the writ which is there paſſed, 
£9. Whether this bond is made void by the ſtatute of 23 Hen. 6. cap. 10.? 
7 The words of which ſtatute as to this purpoſe are; “ And if any 
* of the ſaid ſheriffs, or other officers or miniſters aforeſaid, take 
any obligation” (which is to be underſtood of obligations taken 
of thoſe who are in ward of the ſheriff, though the words are ge- 
neral, 10 Co, 100. Beaufage's caſe) © in other form (which, words 
relate to the form preſcribed by the former clauſe) © by colour . 
ei 
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2 Leon. 107. by Fenner and Gawgy juſtices it is held, that it is not 
abſolutely neceſſary that the obligor be in actual ward at the time 
of the bond made, to bring it within the compaſs of the 23 Hen. 6. 
cap. 10. for by them, if a man be in priſon in execution, and makes 
a promiſe to make a bond to the ſheriff, in conſidetation of which 
he is inlarged, and within an hour after he makes the bond; this 
bond is within the 23 Hen. 6. cap. 10. 3. He was once in this 
caſe lawfully in his cuſtody ; but in the caſe in T. Jones 706. earl 
of Suffolk againſt Burkett, it appeared, that the defendant was never Intr. Hil. 28 
in cuſtody of the ſheriff lawfully, 4. In 2 Sid. 129. Jenkins v. 79 Car 3- | 
Hatton, the ſheriff arreſted a man by virtue of a writ returnable in 8. 
the vacation, and took a bond conditioned for his appearance at the 

return of the writ; and in debt brought upon this bond it was ad- 

judged, that the bond was void by the ſtatute, but that the ſheriff 

ſhould not be amerced for the non-appearance of the defendant, 

nor liable to falſe impriſonment. But note, there was no default 

in the ſheriff.] 2. This bond is taken in another form than the 

ſtatute preſcribes ; for the ſtatute preſcribes a bond with condi- 

tion, Gc. but this bond is ſingle, for a bond made with a condi- 

tion that is impoſſible to be performed at the time of the makin 

of the bond is ſingle, and a fingle bond is void by the ſtatute. 

10 C. 100, 3. This bond was taken by the lberiff colore offictt, 

for it was made to him guatenus ſheriff, to let the obligor go at 

large. 4. In 2 Keb. 108, 109, 122, 1 Sid. 300. Courtney v. Pbelps, see 1 keb. 
ſuch a bond is admitted by the court to be within the ſtatute. But 554- 
quaere of that; for though I was prepared to have offered this mat- g,! y. 
ter aboveſaid in behalf of the defendant in this caſe, yet exceptions Pentay. | 
were taken to _ form of the plea, ſo that the matter of law did 
not come in ous ion. And Mr, Northey told me, he was of 'opi- 
nion, that ſuch a bond was not within the ſtatute 23 Hen. 6. cap. 10, 
And note, that the objection, that the obligor was not in lawful 


4 X ward 


tice of the be- 


Mich. I erm 10 Will. ;. 
ward of the ſheriff at the time of the bond made, is very matehl; 
for doubtleſs the detaining after the return of the writ was falſe m. 


; in the ſheriff. And though perhaps the ſheriff 
ED 


354 


caſe may juſtify a detainer in cuſtody after the return 
writ, as nne -yor no tech thing appearing 


the plea, it muſt be taken moſt ſtrongly againſt the pleader, ** 


2. It ſeems the court would have taken notice, that this 
was made after the return of the writ; for it was made the 


The court 
will take no- 


ginning and tieth of November, and the writ was returnable die lunae 
end of the oft quindenam ſancti Martini in Michaelmas term; and the court 
ned terms. vill take notice, that the thirtieth of November is always after the 
end of Michaelmas term ; for they will take notice of the beginning 
and end of the fixed terms, if they will not of the moyeable terms, 
See for this, 1 Sid. 308. Champion v. Skipwith, 1 Ventr. 264, 
3 Keb. 38 5. Kelß v. Green, Cro. Car. 53. Latch 11, 11, 
1 Roll. Abr. 52 5. Griffin v. Bedle. 1 Sid. 300. 2 Keb. 168, 10g, 
122. Courtney v. Phelps. Ante 4. But this matter was not drawn 
in queſtion, no more than the former. W \ * 


? 


But Mr. Northey for the plaintiff took exceptions to the plea, 
1. That the plaintiff has declared upon a bond bearing date the 
twentieth of November, which ſhall be intended to be delivered at 
the ſame time, and to be then a perfect and complete deed. Then 
when the defendant comes and ſays, that the bond was primo deli- 
berat. the thirtieth, he ought to have traverſed, that it was deli- 
vered the twentieth, or at any time before the thirtieth of November, 
And for want of ſuch traverſe the plea is ill, for no anſwer is given 
to the deed upon which the plaintiff declares. And for authority 
in point he cited Tel. 138. 1 Brawnl. 104. Green v. Eden. 2 Cri, 
263. Oſhey v. Sir Baptiſt Hicks, © 


Againſt which it was argued by myſelf, that the defendant had 
no need to traverſe the delivery ſuppoſed by the plaintiff in his de- 
1 Saund, 22. Claration, 1, Becauſe it is a rule, that when the defendant con- 
feſſes and avoids the matter charged by the plaintiff in his decla- 
ration, he has no need to traverſe it. And farther, if in fuch caſe 
he takes a traverſe, it will vitiate his plea, Then to prove, when 
the defendant pleads primo deliberat. Fc. of a deed at another day 
than is ſuppoſed by the plaintiff in his declaration, that this primo 
deliberat. has confeſſed the very deed upon which the plaintiff de- 
clares, I cited V. Jones 66. the biſhop of Norwich againſt Corn- 
wwallis, where debt was brought upon a bond dated the thirtieth of 
Nevember, conditioned to perform an award to be made before the 
firſt of June next following, the defendant pleads, that he cauſed 


this bond to be written the thirtieth of November, but that he af 
| | | | terwards 


per demare 
108. judges 


CE bond: by bi 


31. Gibſon v. Hokcraft. 


2. It is a rule, that a man ſhall never trayerſe the bare ſuppoſal 
of a writ or declaration. 1 Edw. 4. 9. 5 Hen. 7. 13. 6 Hen. 7. 6. 
1 Leon. 79. Now here it is. only ſuppoſed, that the bond was 
delivered the twentieth. But if it had been expreſly averred, that 
the deed was delivered the twentieth, the defendant, if he had 
pleaded as here, ought to have traverſed. 18 Hen. 6. 8. Fitzh, W. Jones 66. 
bar. 131. 8 Hen. 6. 6. 6. Therefore in this caſe 'I cited 5 Hen. Latch 59. 
7, 26. as an authority in point per Brian and Townſend, who were 20 y 
the judges there; where the caſe was thus: A. brings guare im- 3 Salk. 3 52. 
pedit againſt B. and declares that C. was ſeiſed of the advowſon in 8882 
fee, and preſented J. S. his clerk, &c. and afterwards by his deed Benſon. 
bearing date the firſt of May, &c. granted the next avoidance to A. 

J. S. died, and B. hinders A. from preſenting ; B. ſays, that well 
and true it is, that C. granted to A. the next avoidance by his deed 
bearing date the firſt of May, &c. but that it was delivered to him 
the fourth day, and before the fourth day C. granted to B. by his 
deed which here is, &c. and adjudged that the plea was good with- 
out taking a traverſe. And there the diſtinction is taken, where 
the delivery is expreſly alleged in the declaration, and where it is 
only ſuppoſed or intended. See alſo 2 Keb. 108. Courtney v. Phelps, 
by the opinion of the judges there is no need of a traverſe. But 
note Szderfin 301, who reports the ſame caſe, is contra. See Noy 
43. And afterwards Wright King's ſerjeant at another day argued 
to the ſame purpoſe ; and alſo, that if a man traverſes matter not 
alleged, it will vitiate the plea. And he inſiſted upon the difference 
between matter taken by ſuppoſal, and matter expreſly alleged. 
And he argued, that where a deed is produced, the law intends 
and ſuppoſes that the grantor. was of capacity; yet if debt be brought 
upon a bond, and the defendant pleads infancy, he ſhall never. tra- 
verſe that he was of full age. The fame law of coverture. Yet in 
both the caſes the law intends prima facie that the grantor was of ca- 
Pactty to grant or bind himſelf. And he relied ſtrongly upon 5 H. 7. 26. 
which caſe he ſaid was not diſtinguiſhable from the caſe in queſtion. 


Sed 


12 Mod. 204, | 


— B 
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Traverſe of Sed non a'keatur, For per Holt chief juſtice is 
the date of a gyerment by implication at leaſt, that this bond was delivered 
* twentieth of November ; ſor the date of a bond is the delivery 
the bond, and ſhall be always taken fo, if the pluintiff does 
ſhew the contrary in his declaration. And then if the defendant 
varies from it in his plea, he ought to take a traverſe, if the time 
of the delivery be material. ev. 138. Green v. Ea 
in point, But the caſe of 5 Hen. 7. 26. is good law, 
guiſhable from this caſe ; for there the defendant who pleads is 
ſtranger to the deed ſhewn by the plaintiff, and therefore he is not 
bound to anſwer to the circumſtances of the deed, but only the pri 
Brook an- ority of the grant. A ſtranger to the deed may plead now conceſi 
ger al fait e and not non e fatfum. Contra of him who is party to the deed, 
Stranger. A ſtranger to a deed may aver delivery of the deed before the date; 
but a party cannot. But in this caſe the defendant is party to the 
deed. And as to the objection, that if a man pleads infancy in 
debt upon bond, he ſhall never traverſe, that he was of full age; 

he anſwered, that though the plaintiff has expreſly averred, 
the defendant was of full age when he delivered the bond, yet the 
defendant may plead infancy, and ſhall not traverſe that he was of 
Traverſe. full age; becauſe it was alleged out of time, and a man ſhall never 

Mich. 4 * traverſe matter alleged out of time. 2. It ſeemed to the c 
3- 43. Fa that there was here an expreſs averment, that the bond was deli 
vered the twentieth of November; for the words of the declaration 
are, that the defendant vicęimo Novembris, &c. per quoddam ferip- 
tum ſuum obligatorium figillo of the defendant figillatum cujus datus 
eſt eiſdem die et anno cognovit ſe tener: et obligari to the plaintiff, &c, 
ſo it is averred, that the defendant acknowledged himfelf to be 
bound to the plaintiff the twentieth of November, which could not 

be if the deed was not then delivered. 


What ſhall be But then it was argued by the defendant's counſel ; that there 
laid a traverle. as a traverſe; for (by them) the eſſential part of a traverſe is but 
the denial of a material matter alleged by the plaintiff or defendant 
reſpectively, the formal part is ab/que hoc; but that a traverſe 1s 
good without the words ab/que hoc, is expreſly reſolved 1 Saund. 22. 
Bennet v. Filkins, Then here is an averment, that the bond ws 
delivered the thirtieth of November and not before; which is as ex- 
preſs a denial, as if the defendant had faid, that the bond was firſt 
delivered the thirtieth of November, abſque hoc that it was delivered 
the twentieth of November, or at any other time before the thir- 
tieth. But as to this the chief juſtice ſaid, that non antes would 


- Mr. Face be a traverſe in ſome caſes , but not here. 2. There is here a 
id, tha | | 
reaſon he gave Was, that in this caſe one cannot conclude to the country, becauſe there ought to be other mat 


ter alleged to make the date material ; otherwiſe where that is the ſingle matter of the plea. 


I ſpecial 


M 


ſpecial demurrer, and caret forma ſhewn for cauſe. And Rokeby Special de- 
juſtice faid, that if a man ſhews any thing for cauſe of demurrer upon 
record, he may aver other matters ore tenui. | 


Another exception to the plea was, that the defendant has not 4 f 1 
ſhewn the writ, by which the ſheriff arreſted William Benſon, at not to 
Jarge. But to that it was anſwered, that the defendant is a ſtran- ge. 
ger to the arreſt, and therefore cannot know at whoſe ſuit the writ 
iſſued, but the plaintiff himſelf has it in his cuſtody, and therefore 
it is well enough. 1 Saund. 14. But to this point the court gave 
no opinion. | 


Another exception was, that the plea is double, for the defen- Double plea. 
dant pleads the ſtatute, and alſo has pleaded matter to avoid it at 
commòn law; for he ſays, that the ſheriff took the bond of Wil- 
liam Benſon adtunc et ibidem capto et arreſtato, which appears to be 
after the return of the writ, and therefore falſe impriſonment, and 
ſo avoidable by dureſs. But to this it was anſwered, that it is one Duref. 
intire plea, and intirely upon the ſtatute; for a man cannot avoid 
a bond by dureſs of impriſonment of a ſtranger, and he is a ſtran- 
ger who was impriſoned. But to this point the court gave no opi- 
nion. Then I took exception to the declaration, that it is ſaid, When advan- 
that the defendant bound himſelf to the plaintiff per nomen Thomae _— 0 
Pullein vicecomitis comitatus praedicti, and it does not ſay, of what bond not ta- 
county he was ſheriff; and the per nomen is to be taken to be the ken in the 
ſpecifick words of the bond; and ſo it is not taken by the name of 1 
office, as the ſtatute requires. But the court did not regard this See 1 Saund. 
objection, becauſe it appears upon the whole declaration, that he 21. 
was ſheriff of Yorkſhire; and if there was ſuch omiſſion in the AR 8 
bond, upon the oyer the bond ought to have been entered at large, Palm. 371. 1 


and then advantage might have been taken of it, but not now. Neel v. 


| 85 Cooper. 
Judgment for the plaintiff by the whole court for want of the 1 
traverſe. Guy bon v. 
| Whitetoſt, 


Waters ver/, Glaſſop. 


HE plaintiff declares, that the defendant's ſon was indebted Conſideration 
to him in 5 , and that he had a deſign to arreſt Iod. . 
him for it; that the defendant, in conſideration that the plaintiff 1 Sid. 396. 
at the ſpecial inſtance and requeſt of the defendant would for- r 
bear to arreſt the defendant's ſon until after the twenty-third of 443, f. 
October, the defendant aſſumed to he plaintiff bef 1 Saund "210, 
- pay to the plaintift on or before 1 Saund. 210 
the twenty-third of October ſo much as the defendant's ſon ſhould 
be indebted to the plaintiff upon the balance of the account to be 
ſtated between the defendant's ſon and the plaintiff; and the plain- 
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See r Roll. fore the time agreed by the promiſe. Sed non allacatur. For je 
Ab. 15. pl. 6. ' 
Rowlandſonv. 


Simpſon. 


Intendment. 


C. 2 Salk. 


8 
656. 


Carth. 461. 


tiff averred, that an account was ſtated of all debts 


defendant's ſon to the plaintiff, and upon that 


dant's ſon was found indebted to the plai 
he forbore to arreſt the defendant's 


third of October, and the defendant to pay the 
it might be, that after the defendant had paid the 
tiff would not his part, but arreſt the defendant's fon be- 


curiam the conſideration is well enough, for the defendant has to 
the laſt inſtant of the twenty-third of October to pay the money, 
and the next inſtant for forbearance the plaintiff has performed his 
part, for he is not bound to forbear but only one inſtant after the 
twenty-third of October, and therefore it is well enough. A <:- 
cond exception was, that the defendant afſumed to pay all that 
ſhould appear to be due by the defendant's ſon to the plaintiff up. 
on the balance of the account to be ſtated between them, which i 
to be intended of all debts due as well of the one fide as of the 
other, and there is here an averment only, that an account was 
made of all debts due by the defendant's ſon to the plaintiff, but 
perhaps if an account had been ſtated of all debts due on both fides, 
the plaintiff might have been found debtor to the defendant's fon, 
and not vice verſa; and therefore the defendant aſſumed to pay 
only what ſhould be due upon ſuch account; and therefore for 
want of ſhewing, that ſuch an account was ſtated, the plaintiff has 
not intituled himſelf to his action againſt the defendant. Sed nm 
allocatur. For per curiam, they will not intend after a verdi, 


that any thing was due from the plaintiff to the defendant's ſon. 
And judgment for the plaintiff, 


Hill ver, Vaun. 


Otion was made, that the King's Bench would grant a pto- 
hibition to the Spiritual Court, where the defendant VYaus 


12 Mod. 206. libelled againſt the plaintiff for tithes of milk. And it was ground» 


Bunb. 73. 
Modus for 


ed upon a ſuggeſtion of a cuſtom, that every inhabitant in the pa- 


ithes of milk. Tiſh, Who kept cows there, had uſed time whereof, &c. to ſet out 
the whole meal of milk upon the ninth day of May at night, and 
upon the tenth day of May in the morning, er fic ſuper quemiidtt 
nonum diem tunc proxime PEE until one lamb yeaned in the 
next year following ſhould be heard to bleat there ; and the milk 


ſet out in ſuch manner the vicar for the time being had _ i 


Mich. Term 10 Will. 3. 


ſatiaſaction of all 
f ſhould 


ſervant to bring to him ; and that was in 
455 of mit. And u rule was made, that « 
niſi cauſa, &c. 


6d; and then if it be a 
than his vicarage will ſuſtain. And in Raym. 277. Dodd v. Ingle- | 
ton it is held, that tithe milk ought to be brought to the parſon's 
houſe, And of this opinion was Rokeby juſtice. But Holt chief | 
| Juſtice contra. For (by him) if a pariſhioner ſets forth a cuſtom, iche milk, 
to pay the tithes to the parſon at his houſe, though he preſcribes — pay- 
to pay them in kind; this will be a good cuſtom. And for that 

he cited the opinion of Popham chief juſtice, 3 Cro. bog. Auſtin 

v. Lucas, where he ſays, that a preſcription, to pay to the parſon 

the tenth quart of milk at the parſon's houſe, would be a good 

modus, And per Holt, the reſolution in Raym. 277. is an equitable 
reſolution, founded upon the uſage of the neighbouring pariſhes, 

See Palm. 341, 381. Wiſeman v. Denham. "206 


2. Wright King's ſerjeant argued, that this cuſtom is a plain 
preſcription in non decimando for a great part of the year. For the 
preſcription is in truth to pay leſs in the compaſs of the whole 
year than a tenth part. And then no cuſtom is good to -pay the 
ſame thing in kind, unleſs it be to be paid in a mote beneficial 
manner, than that which the law preſcribes. 3 Cro. 609. 2 Cro. 

47. 1 Mod. 229. Moor v. Field. 1 Anderſ. 199. But where Diverſity, 
there is ſome alteration in the payment of that which the law ap- 

points for the advantage of the parſon, though the advantage be 

ſmall, yet the cuſtom ſhall be good. Hob. 2 50. 


But againſt this Conzers King's counſel argued, that the cuſtom 
was good, For (by him) the uſual time for ceaſing from this pay- 
ment in this pariſh is the middle of March; for being in Lincoln- 
Hire, there are no lambs yeaned before that time. Then for the 
days in which the parſon is deprived of the tithe which the law 
gires him, he receives very great recompence, in receiving the 
whole meal of milk every ninth day, when the cows give more 
milk than they do in March and April. And he cited the caſe of 
Lee v. Collins, 1 Roll. Abr. 648. C. 3. where it is ſaid, that it is a 
good modus for tithes of eggs, to pay in Lent thirty eggs for all 
tithes of eggs. Sed non allbcatur. For (per totam curiam) the 
cuſtom is ill, and it is a plain aon decimando, For ſuppoſe a lamb Non ari- 
bleats there at the end of December, or at the beginning of Janua- ande. 
005 the parſon ſhall loſe tithes for four months and more. Then 


3 d man 


. 
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a man cannot preſcribe to pay leſs of the ſame thing ; but 
preſcribe, to toy fone ather thing fn 1 of kt, wo we 
ſome other manner than the law preſcribes. And per 175 chi 
juſtice, this does not reſemble the caſe of the thirty eggs in Lew 
for there the cuſtom binds the pariſhioner to the payment of { 
many at that time; and whether he have hens or not, he is obli. 
ged to it; ſo that he may be obliged to buy eggs, to pay the par. 
Thirty eggs ſon ; and that makes it a good cuſtom. But if the cuſtom was that 
for tithes el he ſhould pay thirty eggs of his own hens, the cuſtom would be il. 
dun bens, ill. The rule for the prohibition was diſcharged, 


Hawkins ver/. Cardy. 


S. C. 1 Salk. HE plaintiff brought an action upon the caſe upon a bill of 
65. 


\* AP exchange againſt the defendant, and declared upon the cuſ- 
S. CI: Mod. tom of merchants, which he ſhewed to be thus; that if any mer. 
213. chant ſubſcribes a bill, by which he promiſes to pay a ſum of mo- 
133 ney to another man or his order, and afterwards the perſon to 
pl. 52. ” whom the bill was made payable indorſes the ſaid bill, for the pay- 
ment of the whole ſum therein contained, or any part thereof, to 

another man, the firſt drawer is obliged to pay the ſum ſo indorſed 

to the perſon to whom it is indorſed payable; and then the plain- 

tiff ſhews, that the defendant Cardy, being a merchant, ſubſcribed 

a bill of 46 J. 195. payable to Blackman or his order; that Black- 

man indorſed 43 J. 4 5s. of it payable to the plaintiff, Sc. The de- 

fendant pleaded an inſufficient plea. The plaintiff demurred, and 

| the defendant joined in demurrer. And adjudged per totam curiam, 
Apportion- that the declaration is ill. For a man cannot apportion ſuch per- 
ment. ſonal contract, for he cannot make a man liable to two actions, 
where by the contract he is liable but to one. As if A. grants a 
rent charge of 20 J. per annum to B. B. grants 10 J. to C. C. cannot 
compel the terretenant to attorn. So if lands are conveyed with 
warranty to A. and B. their heirs and af. gns, if partition be made, 
the warranty is extin&t, See Heb, 25, Roll. and Oſborne's 
caſe. But if in the principal caſe the plaintiff had acknowledged 
the receipt of the 3 J. 158. the declaration had been good. And 
though it was objected by Mr. Northey for the plaintiff, that the 
plaintiff has made payment of a part to be part of the cuſtom, and 
therefore it was well enough by the cuſtom. Holt chief juſtice 
anſwered, that this is not a particular local cuſtom, but the com- 
mon cuſtom of merchants, of which the law takes notice; and 
therefore the court cannot takes the cuſtom to be ſo. And the 
whole court were of opinion, that judgment ought to be entred for 
the defendant. But upon the importunity of Mr. Northey leave 
was given to the plaintiff, to diſcontinue upon payment of . 


- 
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Rex ver/. Sir Richard Raines. 


Mandamus was directed to Sir Richard Raines, to command 8. C. « Salk. 
him to grant probate of the will of Edith Pinfold to one 299 


Richard Watts, who was made executor of it. Sir Richard Raines Tasia, ie 


makes return to it, and admits, that Edith Pinfold made her will, compel the 
and Watts executor of it; but ſays farther, quod luculenter et ju- np Ant 
dicialiter fuit probatum, et conſtat to him, that Watts is worth firation. 
nothing, but abſconds for debt ; and therefore that it is lawful to 3 Williams 
him, to defer the granting of the probate, until Watts find ſuffi- 37 
cient ſecurity to perform the intent of the will. And it was ar- 

gued by Sir Bartholomew Shower, Mr, Montague, and Dr. Waller 

the King's advocate general a civilian, that this return was good, 

and that a peremptory mandamus ought not to be granted. And 

Dr. Waller ſaid, that in fact the caſe was thus; Edith Pinfold 

made her will, and Richard Watts her nephew her executor, and 

deviſed to him 100/, for a legacy, and ſome cattle ; ſhe deviſed 

alſo to Baines her brother 500 J. and the reſidue of her perſonal 

eſtate to the ſon of Baines ; the will was brought by Barnes to the 
prerogative court to be proved; and it was oppoſed by Huntley, 

but was not promoted at all by Vatts; ſentence paſſed in the pre- 

rogative court for Baines; upon which Huntley appealed to the 
delegates, and the ſentence there was confirmed ; whereupon the 

will was returned into the prerogative court, and then Watts 

claimed probate; but upon examination it appeared to the judge, 

that he was an inſolvent and neceſſitous man, and had received 

his legacy, and therefore the judge required caution ; upon which 

Watts obtained this mandamus, and to it the judge made this re- 

turn, which (by Dr. Waller) is good. For 1. if there is any 

default in the judge in the adminiſtration of his office, it is a 

proper ſubject for an appeal; for this will, being of chattels, is 
altogether of eccleſiaſtical conuſance ; and therefore as the ſpiritual 

Judge ſhall judge of the validity of the will, ſo he ought to make 

a judgment, whether he ought to grant probate of it or admini- 

ſtration, 'or if the executorſhip be conditional, as it may be, whe- 


ther the condition be performed, &c. in all which caſes if he makes 


a falſe judgment, the proper remedy is appeal, and not to come 


in this manner for remedy to the King's Bench. 


2. He argued, that the judge has done nothing, but what in 
ſuch caſes 


, he ought to do.; for in ſuch caſes he may properly re- 
quire Caution, In the time of the heathen emperors the teſtaments 


Were repoſed in the colleges of the pontiſces, and from the firſt 
1 2 Chriſtianity 
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Sorts of execu- 1, Legitimus, vis. the ordinary. 


tors. 


Executor non 
C ompos . 
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-- 7m + x 
them. Now the civil law 
manded de haerede, which at 
executor, unleſs he was inſolvent 
But after this the canon law 
of the w 
word heir; and 


ordinary appoints, and he always gives ſecurity. 
who end of the heir, hich is he w 


in this 
caſe; and therefore to juſtify the acting of a judge, 282 will 
intend, if it be material, that he became inſolvent ſince the death 
of the teſtatrix, rather than at the time of the will made, Lin. 
ꝓrovinc. lib. 3, 23. tit. de teſtamentis, it is ſaid, that no religious 
man ſhall be executor, unleſs his ſuperior takes care to give cau- 
tion for the due execution of the will, and for the loſs that may 
happen by his adminiſtration ; and Linwood gives the reaſon of it 
becauſe it appears: that ſuch a perſon is inſolvent ; which proves 
that inſolvent perſons ought to give caution, So Linw. cap. fatut, 


before the executor be admitted by the ordinary to execute the 


will, he ought to take an oath, Ec. (which is the conſtant prac- 
tice, and yet no mention is found of ſuch oath, before that which 
theſe conſtitutions in Linwood make of it ; and yet before the new 
ſtatute if quakers refuſed to take ſuch oath, no probate of any wil 
uſed to be granted to them,) et , oporteat, ſays Linwood, he (hall 
give ſufficient caution, To the ſame purpoſe Swinb. 6 part, pur. 
14. pag. 363, 364. To which Sir Bartholomew Shower added, 
that if an executor is non compos, the ordinary is not bound to 


grant * to him, becauſe he hath an apparent diſability to exe- 
t 


cute the will, which ſtrongly reſembles this preſent caſe, 2. He 
ſaid, that if the executor reflſes to take the oath, this amounts do 
a refuſal of the office, and the ordinary may grant adminiſtration 
cum teſlamento annexo. Why then ſhall not the refuſal to pi 
ſecurity amount to a refuſal of the office of executor ; ſince there 
is no * law, that in ſuch caſe the ordinary ſhall adminiſte 
an oath, more than in this caſe that he ſhall demand caution! 
3. He ſaid, that mandamus's are granted oftentimes, to compel the 


granting of adminiſtration ; and rightly, becauſe they ſeem to 
founded 


| by Mr. Northey and Mr. Eyre, 
peremptory mandamus ought granted. For oy them) 

the return is not ſufficient, becauſe it is, quad conflat, Oc. which 

is no poſitive averment. 153. 2. They argued, that the See Stile 455. 

prerogative court cannot in ſuch caſe require caution, for the ſame my, 

reaſons that the court afterwards gave for the ground of their 

judgment, and therefore unneceſſary to be repea 


Per Holt chief juſtice. Wills and teftaments are of eccleſiaſtical Wills of eccle- 
conuſance, not by force of the civil or canon laws (for they bind fan- conn- 
no farther here, than as they have been received here) but by the 
law of the land. Then if the eccleſiaſtical courts proceed to in- nber 
large the power of the judge, contrary to that which the common 
law allows, the King's Bench will prevent all forts of encroach- 
ments. As if an executor be ſued in the eccleſiaſtical courts to Executor ſued 
make diſtribution, he not being reſiduary legatee ; though that to make di- 
were allowed by the canon law, yet the King's Bench would frbution. 
grant a prohibition to ſtay any ſuch ſuit ; for all ſuits for diſtribu- 
tions were prohibited by the King's Bench, until the 22 & 23 Car. 2. 
cap. 10. made them lawful. Dr. Waller has not quoted any canon 
law, that the ordinary in ſuch caſe ought to take caution ; and the 
common law will not permit him, to exact ſecurity, for the in- 
ſolvency of the executor. For ſuppoſe in this caſe (as the fact is) Executor will 
the executor will not give ſecurity, and yet will not renounce the gone ite 
A the ordinary cannot compel him to give ſecurity, 

What muſt be done? Though the refuſal of the oath amounts to a Oath refuſed. 

refuſal of the office of executor {becauſe the oath is allowed by 

the common law, for it is proper to take a promiſſory oath, that 

he will execute the office Faſt , Which he is going to execute) 

yet the refuſal to give ſecurity will not amount to a refuſal of the 

office of executor ; becauſe it is againſt common right, to require 

collateral ſecurity, Then the teſtament will continue in force, the 

ordinary cannot grant adminiſtration cum teſtamento annexo, and ſo 

there will be a failure of juſtice, no body being capable to ſue the 

'teſtator's creditors. One half of what one finds in Linwood is not 

the law of the land. And as to the caſe of religious perſons, ob- 

jected out of Linwood, he ſaid, that if a monk be made an execu- Monk made 

tor, he cannot accept the office without leave of his ſuperior ; executor. 

and then if the ſuperior gives him leave to be executor, , without 

g1ving other collateral ſecurity, the ſuperior by his leave given is 

become ſecurity; and if the monk commits a devaſtavit, rr 
Me 
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producing 
take caution in ſuch caſe, At which day no Lac =" 


it 
ſhewn, nor ſatisfaction thereof given to the court; Holt chief 


Ly 


juſtice with the concurrence of the other judges pronounced the 
opinion of the court, that a peremptory mandamus ought to be 
granted in this caſe ; becauſe the eccleſiaſtical court cannot require 
caution in this caſe, 1. For when a man is made executor, no 
body can add qualifications to him, other than thoſe which the 
teſtator has impoſed ; but he ſhall be who, and in what manner, 
the teſtator ſhall judge proper. 2. The executor has a temporal 
right, of which he is barred by the refuſal of the probate, inaſmuch 
Executor can- as he cannot before probate ſue in We/ſtminſfter-hall. 3. There are 
_— before 0 precedents in the canon law, to warrant this ; and the 
82 has been always contrary. And if any caſes hap in which 
equity may be requiſite; there is another channel here, where it 
runs, without reſorting to the ſpiritual court, vig. chancery. A 
peremptory mandamus was granted. And note, Mr. Robert Eyre 


told me, that the lord chancellor Somers well approved this reſo- 
lution. 


| Jackſon wer/; Pigott. 


5. O. 1 Salk. 4S/amp/it upon a bill of exchange. The plaintiff declares, that 
3.16 Bog, nt A 17 4 5 — a bill of 3 —. upon or defendant dated the 
459 the 
Bill acepted twenty-fifth of March 1696, payable within one month after; 
dr it was that afterwards, viz. ſuch a day in April 1697 he ſhewed the bill 
— to the defendant, and he promiſed to pay it ſecundum tenorem at 
12 Med. Os effelum billae praedictae. Non aſſumpſit pleaded, and verdict for 
212, the plaintiff. Sir Bartholomew Shower moved in arreſt of judg- 
Pf. 514 ment, that the promiſe was void, becauſe impoſſible to be pet- 
formed, the day of payment being paſt at the time of the ac- 
ceptance of the bill, and ſo impoſlible to be performed ſecundum 
renorem et effelum billae praedictae; all which appears upon the 
plaintiff's declaration, To which Mr. Nortbey for the plaintiff an. 
ſwered, that it will amount to a promiſe, to pay generally. 
which opinion was the whole court. And Holt chief juſtice too 


the diſtinction, where the day of payment is paſt at the time 0 
2 


e , TT 


in jointure] reſtrained it to this eſtate only; and the ſecurity muſt 


the next immediate eſtate after the four years expired, if this 1 


Evidence va- 
. ries from the 
declaration. 


Ovenant. The plaintiff declared upon an indenture of ſettle- Covenant, by 
ment upon marriage, by which the father ſettled certain lands pilon * 
to the uſe of J. S. for four years, and afterwards to the uſe of the 2 Lev. 26, 92. 
ſon for life, and then to the daughter for life, and then to the #73; 
firſt, ſecond, &c. ſons of their two bodies in tail, &c. and the fob. 25. 
father covenanted, that the lands ſo limited in jointure, after the Skin. 40. 
expiration of the four years, ſhould be, and far ever continue of 
the annual value of 200 J. per annum; and the breach was aſſign- 
ed, that the lands were not of ſuch value. This action was brought 
by the ſon againſt the executar, whe demurred to the deelaration. 
And Mr. Ward took exception,, that this 'covenant did but extend Expoſition of 
to the eſtate for life limited to the wife for her jointure, and then ſentences. 
the ſon cannot have an action. For the words [eftate fo limited 


be intended to have been for the benefit of the wife only, to the 
end that ſhe might be certain of a jointure of ſuch a value. And 
it cannot be intended, that the father meant to oblige himſelf to 
ſecure it to his ſon. And he cited Hb. 273, 329. 2 Sauxd. 413. | | 
Alleyn 10. 2 Ventr. 140. caſes where covenants are reſtrained by 
the intent of the parties. That the words [for ever continue} 
cannot be conſtrued, to make a perpetual covenant, but muſt have 
ſome reſtriction; and that which he had mentioned, ſeemed to be 
the moſt proper; and that if this conſtruction were not made, the 
words [ſo limited in jointure] would be idle and of no effect; 
for it does not appear, that there were any other lands compriſed 
in the deed, But Northey for the plaintiff argued, that the cove- 
nant 1s, that after the four years the lands ſhould be and continue 
for ever, Cc. Now the ſon having by the limitation of the deed 


covenant is not-conſtrued to extend to him, it will be deſtroyed ; 14 
| & va ſince 
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is exception 

end that it might have a 
compriſed ; for the plaintiff has no 
deed in his declaration, than concerns his caſe. 
extenſiveneſs of the covenant he took this di 
would extend to all eſtates raiſed by the deed. As if H. limits 
eſtate to A. for life, remainder to B. for life, remainder to the 
firſt, ſecond, Cc. ſons of their two bodies, remainder to his own 

right heirs, with ſuch a covenant annexed to it, it will extend 
to the eſtates for life, and the eſtates tail; but if for default of 
iſſue of the bodies of A. and B. the reverſion deſcends to the 
collateral or lineal heir of H. he ſhall never take advantage of 
it, becauſe he is not privy to the conſideration of the deed, nor 
party to the deed, nor is his eſtate raiſed by the deed. But if in 
ſuch caſe the remainder had been limited to the right heirs of 4, 
or B. or of F. S. they might ſue upon this covenant, becauſe 
they had taken by the limitation of the deed, and are privy to 
it. Judgment was given for the plaintiff by the whole court, Ex 
relatione m'ri Jacob. e | 


Rex ver/. Bradford. 


Indiftment for R. Upton moved to quaſh an inditment, in which Bradford 
ogy — was indicted, for not curing the pox of J. S. in three 
Salk. 379. p. weeks, contrary to the promiſe of the defendant, he being a phy- 
4. 2 ſician; and the whole fact ſpecially ſet forth in the indictment. 
ene. And it was quaſhed, nf, &c. by Rokeby and Turton juſtices, alſeut 

Holt chief juſtice, "LH 


as * 


— ( OO 
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Cook ver/. Harris, k i 
Intr. 10 Will 3. B. R. Rot. 490. | 
; debt agaioſt the defendant as afſignee 


om. being mentor of the teſt lee; in which the 
led, that he demiſed a meſuage to Jobn Harris for 


quod poft . ; . . 0 — 
norum deventt per aſſignat this action 
ing. The de- 


tiff demurs. And Mr, Northey took — to the plea, becauſe 

it appears that the defendant aſſigned before the term was aſſigned 

to her by the aſſignment, of which the plaintiff declares; but ſhe 

does not ſay, that ſhe aſſigned after. Now it may be, that it was 

re- aſſigned to her again upon the firſt of July, which is very con- 

ſiſtent with her plea, and then ſhe ſhall pay the plaintiff his rent. 

But if the plea had been, that after the defendant was aſſignee ſhe 

aſſigned, vx. ſuch a day, which in fact was before the day of the 

aſſignment to her mentioned in the plaintiff's declaration, there tze 

viz, had been void, and the plea good. But contra, fince the A repugnant 

words foft affignationem are not in the plea. And per Holt chief ul is 

juſtice, this plea ought to have ſaid poſt aſſignationem; for the de- — — 

fendant muſt either traverſe the aſſignment mentioned in the pleaded in 

Plaintiff's declaration, or .confeſs and avoid. And therefore here debt * rent 

if the plaintiff had not replied, this plea had been ill; but here the _— 

plaintiff has aided it by his replication, where he ſays, that the de- Replication 

fendant aſſigned totuni jus titulum ſtatum intereſſe et refiduum dicti aids a vitious 

termini ipſius Mariae in narratione pruedicta ſuperius ſpecificati, &c. ow. 

And (by him) the ancient method of pleading aſſignments was, 

virtute cujus the _ entred and was poſſeſſed ; but that is diſ- 

uſed now, for the aſſignee has the eſtate in him before entry, though 

not to bring treſpaſs. And (by him) if there be an agreement be- TreſpaG. 

tween the leſſor and leſſee, that the leſſee ſhall pay the rent at the 1% 

deginning of every year before hand; when the leſſee at the end of [| 

the firſt year pays his rent (which he deſigns for the year following) 1 
| 2 | 7" 4 40 


468 


Mich. Term 10 Will 5, 


Rent yet in of law it is rent for the and fo the 
doe! * of law nor or the into 282 
Aſſignment juſtice _ is not fi 
tice, it was TD Es leas between Tovey and Pitcher 
3 Lev. 295. that in ſuch caſe there ought to be notice. [See 2 Yer, 21, 
3 Rep. 338. Ne . Place told me, was the Common Pleas wh 
thi . Pit and judgment wa 
wen by Pollexfen, the leffor ought to 


caſe, 3 C. 23, &c. Judgment was given for the defendant. 


* 


Yard. verſe Elan. 
S.C. 1:Mod. J $ſumpfit. The plaintiff declares, that foraſmuch as the defen. 


yy dant was indebted to the plaintiff's wife as executrix of J. ö. 
11% for arrears of rent incurred in the life-time of J. S. the defendant 
Carth. 462. aſſumed to the plaintiff, that in conſideration that the plaintiff at 
Bro. Execu- the ſpecial inſtance and requeſt of the defendant would forbeat to 
1 Sell. 306. fue the defendant until Michae/mas next following, he would pay 
Jenk. 79. p. the money to the plaintiff, Sc. and that the plaintiff afſſumpriont of 
x 1 the defendant idem adbibens forbore to ſue, &c. until Micbaelmas, &c, 
93. and avers, that his wife is alive, and that the defendant has not paid 
the money. And upon non aſſumpfit pleaded, verdi for the plaintiff, 
Huſband and And Gould King's ſerjeant moved in arreſt of judgment, 1. That 
wit Join the wife ought to have been joined, becauſe the huſband has this 
debt in right of the wife, as ſhe is executrix; and then this promiſe 
will follow the nature of the debt, and ſhall be gers; and therefore 
the wife ought to be joined. The caſe in Tel. 84. and 2 Cro. 210. 
ſays, that it was ill for want of averment that the wife was alive; 
but it does not ſay, that it had been good if her life had been averted, 
And the cafe 1 Sid. 299. Tyrrell v. Bennet, is where the debt was 
in the proper right of the wife; but here the original debt is due to 
the wife as executrix, and the debt when recovered muſt be «fets, 
which could not be, if the nature of the contract were altered, for 
then it would be a devafavit; and if it be not altered, the wife 
ought to be joined. But Mr. Carthew argued e contra. Of which 
opinion was the whole court. For per Holt chief juſtice, the wik 
could not be joined here, becauſe ſhe is neither privy to the con- 
tract, nor the perſon to whom the money ought to be paid. 
If the money had been to be paid to the wiſe, then there might 
have been ſome reaſon to join her with the huſband, F ow Fn F 

2 ( 


y to C. upon good conſideration, C. 
, for this money. But here the pay- who tun 
to the huſband, and reaſonably ; for by bre - ” 
adminiftration devolves upon him, and he“ 

might have releaſed this debt, and therefore forbearance by him is Releaſe of the 

z good conſideration to maintain 4 But a recovery in this w. 

action would make a new contract, which would amount to a de- pe 
vafavit. (For it will not be aſſets of the teſtator's eſtate ; for if A 
che huſband dies before execution ſued, the executor or admini- 
ſtrator of the huſband, and not the wife ſhall ſue execution; and 

it will not be like a recovery by both of them.) And then the. 
huſband will be chargeable to pay out of his own eſtate as much as 
he has recovered ; but the old debt cannot be extinguiſhed until the R 
money be paid to the huſband ; for the promiſe is only a more ſub- nu * 
ſtantial ſecurity, or rather another ſecurity, for the debt; but it 

cannot extinguiſh it, becauſe it is of an inferior nature. But it 

might be a queſtion, if the wife died after judgment in this action, Queſtion! 
and before execution, by what means a man might make his afſets ; 

for it has been adjudged, that where an adminiſtrator recovered in 

trover for goods, and before execution the adminiſtration was re- 

pealed, the defendant maintained audita querela. If an executor ſub- | 
mits to an award, it is a devaſtavit after the award made. 21 H. 7, 29. Devaſtavit. 
If a woman executrix marries a man, who commits a devaſtavit, 

it is a devaſtavit in both, and upon devaſtaverunt returned, judg- 

ment ſhall be againſt them both ; and if the huſband dies, it ſhall 

ſurvive againſt the wife. Then ſerjeant Gould took another ex- 

ception, that it is not averred, that when the defendant deſired a Averment. 
day of payment, the plaintiff conſented to give it him; but it is 28 
only ſaid, quod aſſumption: fidem adbibens he forbore ; ſo. that the 

detendant might remain in fear all the time, and then the conſide- 

ration fails. But to this it was anſwered by the court, that it is 


4 


* 


averred that the plaintiff forbore, Cc. which is ſufficient conſent, 
Judgment for the plaintiff. | | 


Buſhell ver. Lechmore. 


6 for non-payment of rent. The defendant pleaded 
_- eviction, and concluded with a traverſe, that he at any time 
enjoyed the land from the time of the eviction until the day upon 
which the rent became due. The plaintiff replies, that he 
entred by virtue of a power reſerved to him in the leaſe, and tra- 
verſes the eviction. The defendant demurs. And' Holt chief ju- 
ce took exception to the plea, that the traverſe was immaterial ; Immaterial 
but yet he was of opinion, that it would not vitiate the plea ; be- traverſe pow 
cauſe where a traverſe is- immaterial: the adverſe party is not ex- qtmurter. 
| 5 B cluded 


8. C. 1 Salk. 
10. ; 
Carth. 455. 


former action 
in bar. 

Cro. Jac. 74. 
Yelv. 67. 

4 Rep. 45. 


Mo. 762. 
2 Leo. 129. 


S. C. 1 Salk. 
372. 

Carth. 465. 
Pardon. 

Sty. 340. 

2 Mod. 246. 
2 Keb. 401. 
1 Sid. 360. 
Jo. 193. 

2 Cro. 178. 
3 Inſt. 176, 
191. 

1 Cro. 112. 


2 Vent. 169. 


Cro. El. 402. 
Cro. Jac. 23 1. 


contrary to any ſtatute, or to the common law, for which any in- 
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Johnſon verſ. Long. 


HE plaintiff brought an action upon the caſe againſt the de- 
fendant ; and declared, that the defendant 24 April g Will, ;. 


Recovery in a erected a wall, which ſtopped the ancient lights of the plaintiff 


houſe, c. The defendant prom, that the plaintiff brought ar- 
other action in Eaſter term laſt paſt, for the erecting of this wall 


the firſt of October before, and recovered ; and avers, that it was 


for the ſame erecting, &c. The plaintiff demurs. And judgment 


for the defendant. For though he might have another action for 


the continuance, yet he cannot have another action far the fame 
erection. Judgment tor the defendant. | 


Rex ver. Gall. 


N information was exhibited againft the defendant upon the 

\ ſtatute of 5 & 6 Ed. 6. cap. 14. par. 9. for having bought 
live cattle, and having fold them nal, not having depaſtured 
them five weeks in his own paſture, Sc. Upon not guilty plead- 
ed, a fpecial verdict was found, in which the act of general par- 


don 6 & Pill. 3. cap. 20. was found, by which all offenſes (ex- 


cept thoſe thereafter excepted) committed before the twenty-nintb 
of April 1695, were pardoned; then follows an exception (upon 
which the queſtion in this caſe aroſe) of all offenſes committed 


formation, Fc. at any time within two years next before the Gay 
of aſſembling and holding of the ſaid parliament, or at any dime 
ſince, had been commenced or ſued, Sc. in any of his majeſtis 
courts at Weſtminſter, &c. and is depending and remaining to be 
proſecuted, &c. and the jury find, that no information Was com- 
menced, Cc. or depending, &c. againſt the defendant for this of- 
fenſe at the day of aſſembling and holding of the faid parliamenl, 
nor within two years before; but that this information Was or 
0 4 N 5 n Mm 


menced and 
twenty- ninth 
tthis 
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Shower 
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41 


a the 
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y fo inſormer To what day 
to relate to the Firſt * awe full 
day of the ſeffion, yet ot hold when there is a particu- 
lar day mentioned, in which cafe the relation of the act is con- 
fined to ſuch a day. Plowd, 79. ö. Bro. parliument, 86. Hob. 228. 

And he cited ſome cafes, where things done in the term ſhall not 

relate to the firſt day of the term. 1 Sid. 373, 432. and 4 Co. 70. 

Hynde's caſe. A deed inrolled generally of ſuch a term may by 
averment be tied to the particular day upen which it was mrot- 

Jed. Then fince the twenty-ninth of April is appointed by the par- 
liament, for the time to which the pardon ſhall extend; and ſince i 
the act, by mentioning any time fince, and which remains te be | 
proſecuted, ſhews that it refers to another time fince the firſt day © | 
of the ſeſſion, that ought to be underſtood of the twenty-ainth of 
April to which the pardon extends; and more eſpecially ſince the 

| _ fame clauſe of exception refers as to another particalar to the thir- 

| tieth of April, Of which opinion was the whole court. And 

they held, that the exception ought to be taken as generally, and 
as large, as the purview; for the parliament could never deſign, 
that their pardon ſhould extend to pardon effenſes until the twenty- 
ninth of April, and that notwithſtanding their exception, which 
reſtrams it from pardoning thoſe which they theught unworthy of 
their pardon, ſhould be ſo ſhort, and that ſuch ſhould be un- 
puniſhed. Wherefore they held Sir Bartholomew Shower's con- 

ſtruction abſurd, and for this reaſon were all teady to pronounce 9 

judgment againſt the defendant. But then anether exception was Motion in ar- 17 


* 


ſtarted by the defendant's counſel in arreſt of judgment; that in reſt of Jes 1 | | 


this cafe no information will lie in the King's Bench for this of- 3 
fenſe; becauſe by 24 Fac. 1. cap. 4. it is enacted, that all informa- argued. 
tions, &c. upon penal ſtatutes ſhall be proſecuted before Juſtices of 19 1-0. 4. 


aſſiſe, niß prius, oyer and fermmer, and gaol-delivery, and juſtices reef 
of ace, Tc. having power to 1nquire, hear and determine them; penal act, nor 
and not in the courts of WYfmen/ter, nor in other place, Gc. and £9: vpn 
( ies in the 
| #4 | that King's Bench. 
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exhibited 


; 


, 
peace cannot have any other juriſdiction than 
. 14 Far. which is given them by the ſtatute ; but the ſtatute '5.& 6 Edu. 6. 
cap. 14. par. 10. does not give them power to inquire by verdict 
of twelve men or a jury; but it gives them power to proceed in a 
ſummary way, by examination of two juſtices ;. for the ſtatute gives 
them power to make proceſs, as though they had power to try: by 
Inquiſition ; which is a plain intimation, that they had not power 
to try by inquifition. 2. The words are, that they. ſhall inquite, 
hear and determine, Sc. by inquiſition, preſentment; bill or in- 
formation, before them exhibited, and by examination of two law- 
ful witneſſes.; or by any of the ſame ways or means, Gc. Now 
the words hear and determine ought to be applied to the exami- 
nation of two witneſſes; for it would be abſurd to ſay, that they 
ſhould hear and determine upon inquiſition, for that is only a 
bare accuſation, Then they not having power to proceed to the 
examination of theſe offenſes by jury, the ſtatute of 21 Fae, 1. 
does not extend to them; and therefore the information well lies. 
But if the words of the ſtatute had been [hear and determine] 
generally, that would have been underſtood by verdict, &c. 
Sed non allocatur. For per Holt chief juſtice the word { or] 
disjoins the intire ſentence, and therefore the juſtices may pro- 
ceed by any of the ſaid methods. And the whole court were of 
opinion, that this information was reſtrained by 21 Jac. 1. cap. 
3 Lev. 71. 4. And Holt chief juſtice ſaid, that he was of opinion, that 
actions of debt upon penal ſtatutes were within the 21 Jac. 1. 
cap. 4. though it was otherwiſe adjudged between Barnes and 
Hughes, 1 Ventr. 8. And Hale chief juſtice was of the ſame opi- 
nion with Holt, and thought that there was no difference betwern 
an action of debt upon a penal ſtatute, and an information, they 
being only different ways of proceeding to recover the penalty, 
for that may be as well recovered before juſtices of peace by in- 
formation as by action of debt. But Rokeby and Turton juſtices 
ſaid, that informations in the name of the attorney general __ 
| pr SN 755 | +1 
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were in 
cited Latch 192. as in point, 3 Ke 247. 
this vacation the law, as well with d to informations as to 
actions of debt upon penal ſtatutes, might be ſettled by all the 
judges, this caſe was adjourned till the next term. And Holt chief 
juſtice ſaid, that the ſtatute 21 Zac. 1. cap. 4. principally aimed at 


the court of Star-Cbamber, which at the time of the making of the 


act had aſſumed an exorbitant juriſdiction. Adjournatur, And af- 
terwards, as Mr. Robert Eyre told me, the matter was com- 
pounded, | 8 


Hil. 10 Will. 3. Holt reported the opinion of all the judges to 
the ſerjeants to be, 1. That debt would not lie in the King's Bench 
for a common informer, unleſs the cauſe of action aroſe in Middle 
ſex; and then it would lie in the King's Bench. 2. That where a 
remedy is given by debt, &c. by ſubſequent ſtatutes, in any court 
of record, the act of 21 Jac. 1. will not extend to it, for they are 
a repeal as to this purpoſe of the ſtatute 21 Jac. 1. But (by him) 
where a ſubſequent act gives a popular action, it ought to be brought 
in the proper county within the equity of 21 Fac. 1. 


There was a caſe between Danby and Lavees Paſch. 8 Will. z. 
C. B. Debt for for exerciſing the trade of a coach-ma- 
ker, not having ſerved an apprenticeſhip, &c. according to 5 Eliz. 
cap. 4. Nil debet pleaded, Verdict for the plaintiff, And motion 
was made in arreſt of judgment, that debt does not lie by 
21 fac, 1, cap, 4, but the penalty ought to have been ſued for be- 
fore the juſtices of aſſiſe, Cc. Sed non allocatur. For per curiam, 
debt lies in ſuch caſe in the common pleas ; for otherwiſe the ſta- 


tute 21 Tac. 1. would be conſtrued, to take away all actions of 


debt, &c. which was not the intent of the act. But then judg- 
ment was ſtayed until, &c, becauſe it was a queſtion to the court, 


whether the trade of a coach-maker was within the ſtatute ot 


Elizabeth, 


0 Savill 
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Savill ver/. Roberts, 
Intr. 77. 9 Will. 3. B. R. Rot. 724. 


8. C. 12 Mod. Nlielmus tertius Dei atia Angliae Scotias Franciae et Hiler. 
208, 211. | nfs. „ dileffo fidelt ' 
— mili ti capital Ae ſuo SIS alan. fk 


13. 
Med. 4056. proceſſu acetiam in redditione judicii, quae fuit in 
Tank. 416. 5 feciis veftris juſticiariis noftris de banco inter Jucabum Reber, 
n , er Willelmum Savile nuper de Mexbrough in comitatu, c. armige. 
rum de quadam franſgrefone ſuper caſum eidem Jacobo per pragfatun 
10 Mod. 217. Willelmum illata, ut dicitur, error interventt manifeſius ad gray 
12 Mod. 257. damnum ipſius Willelms, ficut ex querela ſua accepimus; Nos err. 
133 rem, fi quis fuerit, modo debito corrigi, et partibus praedittis piman 
of celerem juſtitiam fieri, volentes in bac parte, vobis mandamus, 
i judicium inde redditum fit, tunc recordum et proceſſum praedit 
cum omnibus ea tangentibus nobts 15 Agillo veſtro diſtinòte et aperts 
mittatis et boc breve, ita quod ea habeamus a die paſchae in quindecim 
dies, ubicunque tunc fuerimus in Anglia, ut inſpectis records et pro. 
ceſſu praedictis, ulterius inde pro errore illo corrigendo fieri faciamu, 
guod de jure et ſecundum legem et conſuetudinem regni noſtri Angliae 
Fuerit faciendum. Teſte meipſo apud Weſtmonaſterium decimo ſexts 
die Frbruarii anno regni noſtri nono. 
Hungerford, 


| Reſponſio Georgii Treby militis capitalis juſticiarii infra u- 


M17atl., | 


1 
or” 


Recordum et proceſſum loquelae unde infra fit mentio cum omnibus 
ea tangentibus coram domino rege ubicunque, Cc. ad diem infra cun- 
tentum mitto in quodam records buic brevi annexo, prout interius nili 
praecipitur, Geo. Treby, 


Placita irrotulata apud Weſtmonaſterium coram Georgio Treby mi- 
lite et ſociis ſuis juſtictariis de banco de termino ſanctae trinitatis 
anno regni domini Willelmi tertii Dei gratia Angliae Scotiae Franciae 
et Hebermae regis fidet defenſoris, &c. oftavo, Rot. 1737. 


Declaration in Eborum fl, Willelmus Savile nuper de Mexbrough in comitatu 


= 4 mall- praedicto armiger attachiatus fuit ad reſpondendum Jacobo Roberts 


falſely pro- de placito tranſgreſſionis ſuper caſum, &c. Et unde idem Jaculus 


curing a man Her. Robertum Darwent attornatum ſuum queritur, quod raediGus 
of aries. Willelmus Savile, machinans et nequiter et malitioſe intendens ipſun 


Jacobum minus rite praegravare ac eum variis laboribus et expenf 
praetextu 


- 
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netto, 


Nom 


Parker armigeris, et aliis jufticiariis difti domini 
in le Ni riding in diflo comitatu con nec 
W:ft 


* 
Roberts, Ellenam Roberts vi 
Holden, Thomam Sheepſhanke, Antonium Hendley, Yonathanem Croſſe, 
Georgium Sheepſhanke, Antonium Roberts, Benjaminum Nicbolſon, 
et uxorem ejus, Georgium Littlewood, Joſephum Dell et 
Jonathanem White, per nomina Richardi Offerton nuper de Skirburgh 
in comitatu praedicto generofi, Willelmi Shertchffe nuper de eadem 
laborer, Thomae Middleton nuper de Mexbrough in comitatu prae- 
dicto laborer, Samuelis Roberts nuper de Beneby in comitatu prae- 
dicto laborer, praedicti Jacobi Roberts nuper de eadem laborer, Elle- 
nae Roberts nuper de eadem viduae, Thomae Roberts nuper de eadem 
laborer, Jonathanis Croſſe nuper de Shirburg in comitatu praedicto 
laborer, Georgii Sheepſhanke nuper de Beneby praedicta laborer, 
Antbonii Roberts nuper de eadem laborer, Benjamini Nicholſon nuper 
de eadem laborer, et uxoris ejus, Georgii Littlewood nu- 
fer de Shirburgh praedicta laborer, Jeſephi Dell nuper de Beneby 
praedicta laborer et Jonathani White nuper de eadem laborer, de eo 
quod ipſi ſecundo. die Oftobris anno regni domini Willelmi tertii Dei 
gratia nunc regis Angliae, &c, ſeptimo vi et armis apud Bene 
praediftam in le Weſt riding comitatus praedicti riotoſe routoſe illicite 
et injuſte ſeſe aſſemblaverunt et congregaverunt, et adtunc et ibidem 
riotoſe et routoſe obſtupaverunt cum\ quibuſdam poſtibus =” ef re- 
pagults quandam viam pertinentem praedicto Willelmo Savile pro con- 
vebendis decimis 2 et foeni ipſius Willelmi Savile a villa 
de Beneby praedicta uſyue ad villam de Mexbrough praedictam, 
ita quod idem Willelmus Savile eadem via ficut pratantea gaudere 
non palit; et alia enormia eidem Willelmo Savile intulerunt ad 
grave damnum ipfius Willelmi et contra pacem difti domini regis 
nunc coronam et dignitatem ſuas, necnon contra formam ſtatuti, 
Se, falſo indictari malirigſe fecit et procuravit, ac indictamentum 
ulud verſus ipſum Facobum Roberts falſo et malitigſe proſecutus 
fut et proſecutum eſſe cauſavit, ha idem Jacobus Roberts po- 
ea ſeilicet ad generalem ſeſionem quarterialem pacis dicti domint 


regis 


7 fe 
hujus regni A 


| | . 

dem orum praetextu idem Jacobus Roberts 
in — lu fama credentia et pur War futs — 
e lacſus ac in divenſi negs. 


E 
Hh 


quibus pracantea gaviſus fuerit ma 
tiis licitis et boneſtis agendis multipliciter impeditus exiftit, werun 
etiam idem Jacobus valde graves et arduos labores ſubire et diverſas 
' denariorum ſummas pro acquietatione ſua praeditta et ejus emu 
tione in bac parte expendere et erogare coattus et compulſus fuit, al 
damnum iffius Jacobi Roberts viginti librarum, Et inde producit 
ſeam, &c. 


Et praedictus Willelmas Savile per Willelmum Allabie attornatum 
Juum venit et defendit vim et injuriam quando, &c. et dicit quod ip 
in nullo eſt culpabilis de praemiſſis praedictis ſuperius et 1mpofitis prout 
praeaittus Jacobus ſuperius verſus eum queritur ; Et de hoc pom ſe 
ſuper patriam, et praedifius 2 mliter, Ideo praeceptum eff 
vicecomiti, quod venire faciat hic a die ſanctae trinitatis in tres ſep- 
ti manas duodecim, &c. per quos, &c. qui nec, Cc. ad recognaſcen- 
dum, &c, quia tam, &c. Ad quem diem jurata inter partes di 
praedicko placito poſita fuit inde inter eas in reſpectum uſque ad bun 
diem ſcilicet a die ſantti Michaelis in tres ſeptimanas tunc proxime 
ſequen. niſi juſticiarii domini regis ad afſiſas in comitatu praeai 
capiendas aſſignati per formam ſtatuti, &c, die ſabbati vicefimo quinto 
die Julii proxime praeterito apud caſirum Eborum in comitatu prot- 
dicto hy venerint, &c, Et modo hic ad hunc diem venit praedickus 
Jacobus per attornatum ſuum praedictum et 2 juſticiarii ad 
affiſas coram, &c. miſerunt hic recordum ſuum in haec verba, Poſteo 
die et loco infracontentis coram Eduardo Ward milite capitali barone 
ſcaccarii domini regis et Johanne Turton milite uno juſticiariorun 
dicti domini regis J placita coram ipſo rege tenenda aſignatorum ju- 
ſticiariis ipfius regis ad afſiſas in comitatu Eborum capiendas afig- 
natis per formam flatuti, &c. venit infranominatus e, Roberts 
per attornatum ſuum infracontentum, et infraſeriptus Willelmus Savil 
licet ſolemniter exactus non venit ſed defaltam fecit; Ideo jurata unde 


| 
| | 


infra fit mentio capiatur verſus eum per defaltam et juratores juratde 


illius exacti quidam eorum, vis. Samuel Midgley Willelmus 2 
| | 2 | 
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Abrabomur Haigh Rebertus Tayb- Richardur 
19) Tien er f Pilling 
tg yore meg 


uſmodi caſu nuper editi et provifi; Ac juratores 
; 

Y ge dogg 7 0= 
hannes Priefl, exatti fimiliter veniunt, qui ad veritatem de infra- 
— 2 praedittis prius impanellatis et 
juratis dicendam eletti triats et jurats dicunt ſuper ſacramentum ſuum, 
quod praedictus Willelmus Savuile eff - M —_ interius 
ei impoſitis modo et forma prout pr ae aus Ta interius ver. 

eum queritur, et 4 damna pfius Jacobi occafiene infraſeripta 
ultra miſas et cuſtagia ſua per ipſum circa ſectam ſuam in bac parte 
appofita ad undecim libras, et pro miſts et cuſtagits ills ad quadra- 
ginta ſolides : Et quia Juſticiarii hic ſe adviſare volunt de et ſuper 
praemiſſs, priuſquam judicium inde reddant, dies datus eft praefato 
Jacobo hic uſque in oftabas ſancti Hilarii de audiendo inde judicio 
ſur, eo quod iidem juftictarii bic inde nondum, &c. Ad quem diem 
venit hic praedictus Jacobus per attornatum ſuum praedictum. Et 
ſuper hoc vis praemiſſis et per juſticiarios hic plenius intellectis, 


Confideratum eft quod praedictus Jacobus recuperet verſus praęfatum judgment. 


Willelmum damna ſua praedicta ad treſdecim hbras per juratores prae- 
diftes in forma praedicta aſſeſſa, necnon decem et 1 libras eidem 
Jacobo ad requifitionem ſuam pro miſis et cuſtagiis ſuis praedictis per 
curiam hic 4 incremento adjudicatas, quae quidem damna in toto ſe 


attingunt ad triginta libras; Et praedidtus Willelmus in miſeri- 
cordia. 


The ſingle queſtion of this caſe was, if A. procures B. falſly and 
maliciouſly to be indicted of a riot, upon which indictment B. is 
m_— whether B. may have an action againſt A. for ſo falſly 
and maliciouſly procuring him to be indicted? And after verdict 
for the plaintiff, this was moved in arreſt of judgment by ſerjeant 
Lutwyche for the defendant, And it was argued by ſerjeant Wright 
for the plaintiff in Mzchaelmas term 8 Will, 3. C. B. And after 
having been argued two or three times at the bar of the court of 
Common Pleas, the judges in Hilary term 8 Will. 3. pronounced 
their opinions in ſolemn ar uments. And Newil/l and Powell juſtices 
held, that the action would well lie. But Treby chief juſtice was 
of opinion againſt the action. Whereupon judgment was entred 
for the plaintiff, Upon which error was brought for the defendant 
n B. R. And it was argued by Sir Bartholomew Shower for the 
Plaintiff in error, and by myſelf for the defendant, Hil. g * 3 
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intiff, and Mr. Nurnbey 
„K. And now in — 


court, 
was of 


5 
Er 


2 
? 


; 
ought to be affirmed. 


Lr 


time very neceſſary. 
of damages, any of which would be ſufficient ground 


to ſu 
this action. 1. The to a man's fame, as if the 
whereof he is accuſed be ſcandalous. ev. 46. 2 Co. 32. 


＋ 


1 


; 


And 

this was the — of the caſe between Sir Andrew Henley and 

Dr. Bur/tall, Raym. 180. But there is no fcandal in the crime 

1 for which the plaintiff in the original action was indicted. 2. The 
the perſon. 


ſecond ſort of damages, which would ſupport ſuch ar action, are 
ſuch as ate done to the perſon; as where a man is put in danger to 
loſe his life, 'or limb, or liberty, which has been always y he 
a good foundation of ſuch an action, as appears by the ſtatute 4% 
conſpiratoribus (in the printed book faid to be made 33 Edw. 1. but 
in fact it was made 21 Edw. 1. as my lord Cote obferves, 2 Bf. 
562.) where the parliament deſcribes a conſpirator, and the ſtatute 
of Meſim. 2. cap. 12. whieh gives damages to the party falfly ap- 
pealed, reſpectu habito ad impriſonamentum et arreſtationent corporis, 
and alſo ad infamiam ; but theſe kinds of da are not ingre- 


3. Damage to dients in the preſent caſe, 3. The third fort of damages, which 
the property. will ſupport ſuch an action, is damage to a man's property, as 


Conſpiracy 
without da- 
mage is no 
ground for 
an action. 


where he is forced to expend his money in neceffary chatges, to 
acquit himſelf of the erime of which he is accuſed, which is the 
preſent charge. That a man in fuch caſe is put to expenſes is 
without doubt, which is an injury to his property; and if that in- 
jury is done to him maliciouſly, it is reaſonable that he ſhall have 
an action to repair himſelf, And though this doctrine has been 
queſtioned lately, it was always received in ancient times. 3 Edu. 3, 
19. 3 Ajiſ. pl. 13, 7 Hen. 4. 31.4. II Hen, 7. 25, 26, Fitz), 
nat. br. 116, Stile 379. Atwood v. Monger. But it was objected 
at the bar againſt theſe old caſes, that they were grounded upon 
a conſpiracy, which is of an odious nature, and therefore ſufficient 
ground for an action by itſelf. But to this objection he anſwered, 
that conſpiracy is not the ground of theſe actions, but the damages 


done to the party; for an action will not lie for the greateſt con- 


ſpiracy imaginable, if nothing be put in execution. 9 C. 37. 
. Tones 93, but if the party be damaged, the action wall lie. 
From whence it follows, that the damage is the ground of the 
action, which is as great in the preſent caſe as if there had been a 
conſpiracy, And Fitzh, nat. br. 114. 6. ſays, that where two 
cauſe a man to be indicted, if it be falſe and malicious, he ſhall have 


conſpi- 
1 
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con ; where one, he ſhall have caſe : fo that the actions are 
ſounded upon one common foundation, but the number of the 
ics defendants determines it to the one or to the other. 2. Though 
ſa the old books ſuch actions are called 
nothing in ſuct but ations upon the caſe, For 
ſpeak properly) lies only for procuring 
treaſon or , where life was in danger „ bre. 
[Note, Treby chief juſtice was of the ſame opinion in C. B.] And 
if ſuch an action be ſued againſt two defendants for procuring a man 
to be indicted of a ſmaller offenſe, though the word conſpiraverunt 
be in the writ, yet if one of them be acquitted, the other may be 
found guilty. 11 Hen. 7. 25. 2 M. 502. 1 Saund. 228, 1 Roll. 
Abr. 112. Contra, of a action of conſpiracy ; for there if 
the one be acquitted, no judgment can be given againſt the other. 
But conſpiracy, though it be not put in execution, is a crime, and 
is puniſhable in the leet. But in an action for a confpiracy no vil- 
lainous judgment ſhall be given, unleſs the life was endangered by 
that conſpiracy ; and therefore where it is brought for a treſpaſs, 
it is only an action upon the caſe. 


Objection. The opinion of the judges in the caſe of Sir Andrew 
Henley and Dr. Burſtall, Raym. 180, was, that no action will lie 
for falſly and maliciouſly procuring a man to be indicted of a treſ- 
paſs. He ſaid that he remembred that they were of ſuch opinion, 
and denied the cafe of 7 Hen. 4. 31. But to that he anſwered, 
that though he had a great regard to what the judges then ſaid, for 
the court was then compoſed of very knowing men, yet that opi- 
nion was not judicial, for ſuch matter was not then in queſtion. 
But in this caſe if the grand jury had found ignaramus, no action Iroramus re- 
had lain againſt Savile for preferring the bill, becauſe Roberts had turned to an 
not been impriſoned, nor ſcandaliſed, nor put to expenſes. 


Objection, Such actions will diſcourage proſecutions, and there 
is no more reaſon that an action ſhould be maintainable in this caſe, 
than where a civil action is ſued without cauſe, for which no action 
will lie. If a man ſlanders another by ſuing of an action in a pro- 
per court, no action will lie for it. 2 R. 3. 9, 10, Keil. 26. 
Anſwer, There is a great difference between the ſuing of an action 
mal. ciouſly, and the indicting of a man maliciouſly, When a man 
ſues an action, he claims a right to himſelf, or complains of an in- 
jury done to him; and if a man fancies he has a right, he may ſue 
an action. 4 Co. 17, makes a difference, that if a man calls A. who 
is heir at law to B. a baſtard, A. may have an action againſt the 
man; but if the man ſays A. is a baſtard, and I am heir to B. no 
aCtion lies, If then the law will permit a man to make a falſe claim 
out of a court of juſtice, a fortiori when he proceeds to aſſert "y 
right 


indictment, 


g 
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in a legal courſe, 2, The common law has made 2 

ae — and frivolous and vexatious ſuits, 

ntiff ſhould find who were amerced, if the claim 

; which court heretofore —_— 

a writ iſſued to the coroners, and affeered 

the proportion of the vexation. See 8 Co. 39. b. tab. nat. 

But that method became diſuſed ; and then to ſupply it, 

tutes gave coſts to the defendants. And is pra 

levying of amercements be diſuſed, yet the court muſt ju 

cording to the reaſon of the law, and not vary their | 

by accidents. But there was no amercement upon indidtments, 

and the party had not any remedy to-re-imburſe himſelf, but by 

For ſuing an action. 2. If A. ſues an action againſt B. for mere vexation; in 

— ſome caſes upon particular damage B. ae have an action; but it 

| 


is not enough to ſay that A. ſued him fa/ſo et malitigſe, but he muſt 
ſhew the matter of the grievance ſpecially, ſo that it may appear 
to the court to be manifeſtly vexatious. 1 Saund. 228. 1 Sid. 424, 
Daw verſ. Swain, where the ſpecial cauſe was the holding to ex- 
ceſſive hail. But if a ſtranger, who is not concerned, excites A. 
to ſue an action againſt B. B. may have an action againſt the 
ſtranger. Fitzh. nat. brev. 89. m. 3 Cro. 378. and 2 Infl. 
444, 5. | 


Objection. The caſe of Chamberlain v. Preſcot, Raym.. 135. 
Holt chief juſtice anſwered, that he had a manuſcript report of the 


He fi-. aid caſe of Bridgman chief juſtice of the Common Pleas, written 
Liter Aras with his own hand, where the caſe is reported to be thus: Cham- 
As + . ae berlain brought an action upon the caſe againſt Preſcott, in which 


he declared, that the defendant Preſcott cauſed him falſo et mali- 

tioſe to be indicted upon the 8 Els. cap. 2. for having cauſed C. 

to be arreſted at the ſuit of S. without his conſent, of which he was 

acquitted, &c, after verdict for the plaintiff it was moved in arreſt 

of judgment in the King's Bench, and judgment was entred for the 

plaintiff; upon which error was brought in the exchequer-chamber, 

and after the reſtoration that caſe had the great debate; and the 
judgment of the King's Bench for maintaining of the action was 

| reverſed. Bridgman chief juſtice was againſt all ſuch actions. 

But it appears by his report, that this was not the reaſon of the 

4. indebted reverſal of the judgment, but becauſe Chamberlain was indicted for 
-$- and that which was no offenſe at all; for in fact Preſcott arreſted C. in 
do be arreſted his OWN name and the name of S. for a debt due to them jointly, 
without the which was lawful without the conſent of S. and if} S. did not ap- 
_— B. pear, if it were in a perſonal action he might be nonſuit, if in a 


within 8 Eliz, real action, ſummoned and ſevered ; and therefore it was held to be 
cap. 2, no offenſe, 


Odjection. 
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; 
ly out of the ſtatute ; then fince the of- 
which he was indicted, was not any offenſe, he put him- 


to 
— is held 9 Edw. 4. 12. that if a man be proſecuted upon wen. 
an ill indictment, an action will not lie. In Cro. Car. 294. 2 
Abr, 112. the matter of ſcandal was not ſuch whereof the common 
law takes notice. And in 2 Mod. 51. there is the ſame difference 
taken and allowed. But per Holt chief juſtice, though this action 
will lie, yet it ought not to be favoured, but managed with 
great caution, For if the indiftment be found, the defendant in 
ſuch action will not be bound to ſhew a probable cauſe, but the 
plaintiff will be conſtrained to ſhew expreſs malice and iniquity in 
the proſecution. 2. If ignoramus be returned, where the indict- 
ment neither contains matter of ſcandal nor cauſe for impriſonment 
or loſs of life or limb, no action will lie; but if there is ſcandal, or 
loſs of liberty, &c. an action will lie. The whole court being of 
this opinion, the judgment was affirmed, Hz. 34 & 35 Car. 2. 
B. R. Shutter's caſe ; and Dobbins v. Sir Richard Neudigate at the 
end of the reign of Charles II. caſe for falſly and maliciouſly ind ict- 
ing them of a treſpaſs, and after verdict for the plaintiffs, and mot ion 
in arreſt of judgment, judgment was given for the plaintiffs. 


Platt ver. Hill. 


CTION upon ſeveral promiſes. Indebitatus aſſumpſit for g. C. 3 Sale. 


941. 10s. and quantum meruit for another ſum of 947. 105. 330. 
and infimul computaſſet for 721. 10s. and they were laid g Will. 3. Holt, 6%. 


The defendant pleaded, that he was indebted to the plaintiff, be- e 


tore the act of compoſition, for goods ſold, in ſeveral ſums, in toto Ante 343. 
ſe attingentibus to 721, 10s. et non ultra; and then he pleads the 
ſtatute of 8 & 9 Will. 3. cap. 18. which makes a compoſition made 
by two thirds of the creditors in number and value to be binding 
to the reſt; and then he brings himſelf within the compaſs of the 
act, and ſhews a compoſition made, &c. and demands judgment, 
if he ought to be ſued, before the time appointed by the compoſi- 
ton 18 expired, The plaintiff demurred. And Hall took ſeveral 
exceptions to the plea. 1. That the act of parliament is miſre- 
cited, the words [ſecret and fraudulent] being omitted; and if a 
man undertakes to recite an act of parliament, and miſrecites it, 
though he was not obliged to have recited it, this makes the plea 


;E | vicious. 


charges in the defenſe of himſelf, For the ſame An ill iodict- 
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vicious. 3 Co. 236. 1 Bulftr, 218, 
Private la- catur. For per curiam, this being a 
ture, wilreci- take it to be as it is . 1 Sid. 35 


tal 


plaintiff denies 


The ſtatute of . 

compoſition 18 : 
was a private vantage of it. 
flatute. 


cited, formam ſlatuti pracdicti, this miſrecitai will be fatal: but if the 
concluſion be contra formam ftatuti generally, the judges will take 
ate a. judicial notice of it as much as if it had been ſhewn in the plea, 
The fame law of any other variance. Then Hall took another 
exception, that this contract appears to have been made after the 
act of compoſition, and therefore not within the intent of the act; 
for the aſſump/it and debt are laid 9 Vill. 3. and the act was the 
eighth. And Treby chief juſtice refuſed to diſcharge a man, who 
had contracted a debt ſubſequent to the att, But to this Grove 
anſwered, that this being a contract raiſed by the law, the plaintiff 
might lay it any day, and if this ſhould put it out of the intent of 
the act, the ſtatute would be intirely evaded. Sed non allocatur. 
Adjudged ae. For per curiam, the act relating to particular perſons abſconding 
cordingly this gr in priſon at ſuch a time, it cannot be intended, but for ſuch 
m_— debts as they then owed ; and not where ſuch a perſon gains ſuffi- 
and Cas ter. Client credit to be intruſted afterwards. And then the time being 
Ex vel. mri material, the defendant ſhould have traverſed, abſque hoc quod aſ- 
2 uo Jumpſit modo et forma after the day mentioned in the act. For the 
compoſition Promiſe is not a promiſe every day, for if a man brings zndebitatus 
does not ex- q//umpfit, and declares of a promiſe in November, the defendant 
_———— pleads a releaſe the firſt of May, he ought to traverſe, abſque hoc 
ter the ia · that he aſſumed modo et forma after the firſt of May. 3. A third 


cute. exception was, that there is an zndebitatus afſumpſit for 941. to 

2 which the defendant has not given any anſwer. And for this 

Yes not go to Teaſon the whole court held the plea to be ill, for not having 

i: whole, ill. given an anſwer to the whole, And therefore judgment for the 
plaintiff, | 


Neſſon ver/. Finch. 


Condition J 3537 upon bond conditioned, that whereas the plaintiff be- 
pertormed. U came bound to the defendant in a bond of 52 J. conditioned 
for the true payment of 26/. the twenty-ninth of September follow- 
ing; if after the diſcharge. of the ſaid bond .by the plaintiff the de- 
tendant ſhould make the plaintiff free of the cloth-makers com- 
| pany upon requeſt, that then this bond ſhould be void; the plain- 
tiff ſhews that he had paid the 261. but the payment was not 


upon 
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won the agth of , but afterwards, and that he requeſted 
2228 he had not made him free. And upon de- 
— 5 
ment 
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for the defendant, becauſe this pay- Payment « 
the 26/, could not diſcharge the firſt bond, being after 9 dey is no 
the day; and therefore the plaintiff has no title to ſue this bond as bed. 4 


yet ; becauſe the defendant is not bound to make him free of the But now, 
cloth-makers company, until the firſt bond be diſcharged. Note, Je 2 at. 
it was ſaid by Mr. Criſpe the common ſerjeant, that if a man Fron f 
trade upon his own account within the ſeven years of his appren- trade. 
ticeſhip, the chamberlain of London will not make him free, be- 


cauſe he has not fully ſerved an apprenticeſhip of ſeven years. 


| 4 Had made compoſition with his creditors according to the s C. 1 $a'k. 
' 4+ late act; and being ſued by a nonſubſcribing creditor, he 99. 
moved for leave to file common bail, upon ſuggeſtion, that the Special bail. 
debt, upon which the plaintiff brought his action, according to 

the proportion of his compoſition, would be leſs than 10 J. and 

fince the plaintiff, though a nonſubſcribing creditor, was bound by 

that agreement, it is reaſonable, that common bail ſhould be ac- 

cepted. But the motion was oppoſed, becauſe it would amount to i Salk. 100. 
a determination of the merits of the cauſe. And it was compared 

to the caſe of a uſurious contract, where though the contract be 

void, the defendant is compelled to give ſpecial bail. Quod curia 

conceſſit. For the plaintiff here may traverſe, that the defendant 
abſconded the nineteenth of November, Fc. and alſo that the ſub- 

{cribing creditors were real creditors. But if the plaintiff had been 
ſummoned before a judge, then the matter would have received a 
determination as the ſtatute directs; or if the plaintiff had been a 
ſubſcribing creditor, and that had appeared to the court, it would 

have been reaſonable to allow common bail, becauſe his ſubſcribing 

had been a confirmation of the compoſition againſt himſelf. 
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ire facias was ſued teſle 12 Februarii returnable quindena Cofts upon | 
Paſchae. Between the feſte and the return the ſtatute of 8 F227 facies oy 
; 1 9 Will. 3. 
9 Mill. 3. cap. 11. for preventing of frivolous and vexatious ſuits c. 1, 
was made, which gave coſts upon a ſcire facias. And Mr. Car- 
_ theo moved for coſts, becauſe the return of the writ was after the 
twenty-fifth of March, and that then properly the ſuit commenced. 
But denied per curiam, becauſe the ſtatute ſubjecting the defen- 
dant to a charge, ſhall be conſtrued ſtrictly, and in ſtrictneſs the 
action commences from the tee. And ſo it is held, where a la- Statute of li- 1 
litat is teſte within the fix years, and returnable after, this will oy” * Ii 
prevent the ſtatute of limitations. And perhaps if the plaintiff 5%. 434, 
had been liable to pay coſts, when he ſued this ſcire facias, he 553, 880. 


would | 


o 
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would not have ſued it ; and therefore when he has recovered, it is 
unreaſonable to give him coſts. 


3 


1 »» — 
— 9 . — 


Vinkenſterne ver/; Ebden. 
Intr. Mich. 8 Vill. 3. B. R. Rot. 45. 


5. C. 12 Mod. T Rover for an anchor, fails, and cables. Upon not guilty plead- 
?'% Se. © ed, ſpecial verdict, that the town of Newcaftle is an ancient 
248. town and corporation, time whereof, &c. known by the name of 
5 Mod. 356. The mayor and burgeſſes of Newcaſtle ; that within the town there 
_—_— 2 „ is, and time whereof, &c. hath been, a cuſtom, that the mayor 
toll. and burgeſſes have uſed from time to time to repair the port of the 
| 3 Lev. 37 town, and that in conſideration thereof they have uſed to have a 
* toll of 5 d. per chaldron for all coals exported; and that for de- 
fault of payment they have uſed by their water-bailiff for the time 
being to diſtrain guaecunque bona of the exporter, who refuſed to 
pay the toll, per legem Angliae fuerunt diſtringibilia; then they 

find that the defendant was water-bailiff conſtituted by the ma 
and burgeſſes debito modo; that the plaintiff loaded ſo many chal- 
drons of coals, the duty of which amounted for toll to 7/. the 
exporter refuſed to pay it, and therefore the ſaid anchor, fails, and 
cables, being parts of the tackle of the ſaid plaintiff's ſhip, the de- 
fendant took as a diſtreſs for the toll, &c. and if the goods are in 
tali caſu per legem terrae diſtringibilia, they find for the defendant; 
i non, then for the plaintiff. And this caſe was argued Trinity 
term 9 Will. 3, by Mr. Cheatham for the plaintiff and Mr. Cheſtyre 
for the defendant, and in this term by Mr. Broderick for the plain- 
tiff, and by Mr. Northey for the defendant. And Mr. Broderick 
argued, that the words [zx tali caſu\ would not tie the verdict to 
the ſpecial concluſion, for they ought to be underſtood, in ſuch 
caſe as is found by the ſpecial verdict ; and therefore he has liberty, 
to take as many exceptions as he pleaſes. And therefore, 1. he 
took exception, that the toll being founded upon the conſideration 
of the repairing of the port, it ſhould have been found that the 
mayor and burgeſſes uſed to repair it; for this is like a condition 
Condition Precedent, and therefore performance ought to be averred; for 
precezemt there being no remedy, to compel them to repair the port, it 
vaghtro ve Should have been averred, that it is in repair. And this is like the 
perlor med. Caſe in 5 Co. 78. 5. of the cuſtom of Potwater. Hob. 42. 27 Aſt: 
15. Drier 117. a. where the avowant ſhews, that the bridge was: 
in repair. 1 Roll, Rep. 1, 2 Bulſtr. 201. where the bell-man 
avers, that he had paved the ſtreets. And this being a duty a- 
gainſt common right, the court will intend nothing that is not 


I found. 


5 
exported 


are found to be exported from the port of Newcaſtle, Now the 
port of Newcaſtle extends much farther than the port of the 


town. 


But Mr. Northey for the defendant argued, that Mr. Broderick $ - ial -con- 

was concluded by the ſpecial concluſion of the verdict, to take nd. 
theſe exceptions. For where the jury make a ſpecial concluſion, 
the court cannot conſider any thing, but what was ſpecially referred 
to them by the jury. 5 Co. 97. 1 Co. 21. Moor 267. pl. 420. 
So that all the exceptions but the fourth are out of the caſe. And 
as to that he ſaid, that ſails, anchor and cables are diſtrainable as 
reaſonably as any other thing. For ſuppoſe the plaintiff to be the 
exporter, and the perſon who is properly obliged to the payment 
of the Duty ; his goods ought to be liable to the diſtreſs for the 
toll, In caſe of rent the averia carucae are not privileged, where 
there is not other diſtreſs ſufficient : and that law is founded up- 
on the ſtatute of 51 Hen. 3. See 2 Inft. 132, 585. Co. Li. 47. a. 
But the law does not privilege a ſhip from diſtreſs. Doubtleſs a 
ſhip in a yard may be diſtrained for rent iſſuing out of the yard. 
In Dier 117. à. pl. 73. a ferry boat diſtrained. | 


But per Holt chief juſtice, ſuppoſing that there was no ſpecial 
concluſion here, yet he was of opinion, that theſe exceptions were 
not good. For, 1. By him, there is not any neceſſity to aver 
here, that the port was in repair ; for the conſideration is, that Averment. 
they have uſed time whereof, &c. to repair, &c. ſo that the conſide- 
ration is, that they have been time whereof, &c. obliged to repair, 
and not the actual repairing of it. 2. This duty of 5 d. per chaldron is Notice. 
not unreaſonable, for the court cannot take notice of the price for 
which they are fold. 3. To ſpeak properly in the way of trade, * | 
1 the 
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Maldn cor- paired, Gc. And Holt chief juſtice cited a caſe of Maldon in Eſex 
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the owner of the is the exporter ; but as to the duties of the 
port, the maſter of the ſhip is the exporter, and ſatisfies and . 
charges all ſuch duties ; for it would be very unreaſonable to drive 
the mayor and bu or the owner of the toll, to ſend to ſeek 
the merchant. And this is the conſtant uſage. It is very reafor. 
able that ſuch duties ſhould be paid, for without ports there would 
| be no navigation, and without a duty the would not be re. 
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poration. he corporation there preſcribe in a que effate, that they and all 
3 Keb. 281, thoſe, Oc. time whereof, Ec. have uſed to repair the port, in 
$37 conſideration whereof they have uſed time whereof, &c. to receive 
for all lands fold within the precinct of the borough, a certain rate 

of 10d. in the pound out of the purchaſe money; and it was ad- 

judged a good cuſtom ; and this is what they call land- cheap; for 

Cuſtom of the landholder reaps a benefit by the trade coming to the town by 
eh. reaſon of the port. And it was objected there againſt the preſcrip- 
Que eftate in tion, becauſe it was laid with a que ęſtate, but it was held well 
a corporation. enough, for a man may have had the borough, and may have 
granted it to the corporation. Now this preſent caſe is much 

ſtronger, the duty being paid by the trader, who reaps the beneft 

What things of the port. 4. It is true, that a horſe cannot be diſtrained in a 
difrainable ? ſmith's ſhop, &c. but there is no ſuch reſtriction whete the diſtre 
is for a perſonal duty. The duty in this caſe arifes out of the goods 

laden to be exported ; ſo that by their being laden the duty com- 

mences, and the ſhip becomes chargeable, and a ſortiori any part 
2 for of her. Doubtleſs any other goods of the perſon who ought to 
pay the duty may be diſtrained as well as thoſe for which the duty 
is payable. If a man ought to pay a peny a head as toll for 

twenty ſheep, any of the ſheep may be diſtrained for the whole 

duty. 5. Newcaſtle in general underſtanding is a town, and then 

portus Newcaſtle is the port of the town of Newcaſtle, and all one. 
Judgment for the defendant. 


_ 


Harriſon ver. Cage and his Wiſe. 


FAC 1 ASE. The plaintiff declared, that in conſideration that he 
A 


24. promiſed the defendant's wife to marry her, ſhe being then 


To 12 Mod: ſoſe, ſhe aſſumed and promiſed to the plaintiff to marry him; and 


Carth. 467, though the plaintiff was ready, and often offered, to marry the de- 
5 Mod.411. fendant's wife, Sc. Upon non afſumpſit pleaded, verdict for the 


Conſiderati da n | f 
of engt. Plaintiff, and 400 J. damages. After motion for a new trial, and 


that whereas denial of it, Aſountague moved in arreſt of judgment, that the 
A action would not lie for want of a conſideration. For though in 
promiſed to ſuch caſe a woman may have an action againſt a man, the reaſon 


marry him. of that 1s, becauſe marriage is an advancement to the woman, 1 
| 4 
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it is no advancement to the man, and therefore the conſideration 
fails, Hob. 10. And he cited the caſe de cauſa matrimonii pracie- 
cuti, which lies for the woman, and not for the man. Cz. Li. 
204. 4. Fitzh, nat. bre. 205, And the caſe in 1 Rall. Abr. 22. 
pl. 20. is where the woman brought the action. And he cited alſo 
| the opinion of Yaughan in the caſe of Dickinſon and Holcroft, 
Carter 233. 2. Exc. That there is no time prefixed, and he 
does not ſhew a requeſt with a parſon, But this laſt exception 
was not regarded ; for as to the time, it ſhould be in convenient 
time; and as to the requeſt with a Parſon, that was over-ruled in 
Dickenſom and Holcroft's caſe. Which caſe, though it was debated 
in C. B. yet upon error brought in B. R. it was affirmed upon the 
firſt opening. Beſides, that in this caſe it appears that the defen- 
dant has diſabled herſelf by marriage from the performance of her 
promiſe. And as to the firſt exception, per Holt chief juſtice, 
there is the ſame conſideration in the caſe of the promiſe of a wo- 
man, as in that of a man; for the ground of the action, where the 
woman brings the action, is the promiſe of the woman; for the 
ation being founded upon mutual promiſes, if the woman's pro- 
miſe be void, the man's promiſe will be zudum pactum. The caſe 
upon the writ de cauſa matrimonii praelocuti is antient law, and 
ſtands upon its own bottom. Vaugban chief juſtice grounded his 
opinion upon this matter's being of eccleſiaſtical conuſance ; for if 
the contract were per verba de praeſenti, it cannot be diſcharged ; 
and if a man have damages in an action for it, that would diſ- 
charge the contract. Objection. That there might be ſome diſabi- 
lity, which might hinder the* performance, which 1s properly co- 
nuſable in the Spiritnal Court. Anſwer, Such diſability might be 
pleaded, as conſanguinity within the Levitical degrees, or it might 
be given in evidence upon non aſſumpſit pleaded. Precontract is a 
diſability, but it will not avoid the performance of your promiſe, 
becauſe it proceeds from your own act. And (by him) marriage 
1s an advancement as much to the man as to the woman. But 
Rikeby juſtice, took time to conſider that, and at another day deli- 
vered his opinion alſo for the plaintiff; becauſe marriage 1s an ad- 
vancement as much to the man as to the woman, And to prove 
that, he relied upon the caſes, where a man brings an action for 
ſcandalous words, by which he loſt his marriage. 1 Roll. Rep. 79. 
2 Bulſtr, 276, 3 Bulſtr. 48. 2 Cro, 323. 1 Cro, 269. And if a 
man covenants, in conſideration of a marriage to be celebrated, 
to ſtand ſeiſed, this will raiſe a uſe, And for theſe reaſons judg- 
ment for the plaintiff. Note, it was ruled in this caſe at Noro 
Summer aſſiſes laſt paſt, by Ward lord chief baron, that this pro- Promiſe in 
miſe had no need to be in writing by the ſtatute of frauds, % 4. 
29 Car. 2, cap 3. And Mr. Northey ſaid at the bar, that the j.aged 3 Lev. 


ſtatute inten I ay marriage portions, and 6s. 
intended only agreements to pay ge p dn atk, 438, 


ed more than one argument, if it had been in 
and that pro forma tantum. 


Northcott ver /. Underhill. 


Intr. Trin. 10 Mill. B. R. Rot. 204. Error. C. B. 


8. C. 1 Salk. Ovenant. The plaintiff declares, that the defendant by his 

Wire a co. W 4 deed bearing ſuch a date granted, bargained and fold, relea- 

venant ſhall be ſed, and confirmed, ſuch lands to the plaintiff and his heirs, pro- 

good, though yided that if the defendant ſhould pay ſo much money at ſuch a 

vol day, that he might re-enter, &c. and then follows a covenant for 

a the payment of the money; and the breach was aſſigned in non- 

Lev. 45, payment. And judgment for the plaintiff in C. B. by default, and 

Yelv. 18. a writ of inquiry of damages executed, and final judgment for the 

— - Plaintiff, Upon which error is brought. And Mr, Cartbew took 

Raym. 27. Exception, 1. That ſince nothing paſſed by the deed, it not being 

inrolled, the covenant to pay the money was void. And he com- 

pared it to the caſe of Capenhurſt v. Capenburſt, Raym. 27. Sed 

non allocatur. For per curiam, though nothing paſſes by the deed, 

yet the covenant to pay the money is good, and does not depend 

at all upon the paſſing of the eſtate by the deed. In the caſe in 

Raym, 27. the covenant was, that the covenantee ſhould enjoy the 

term, which was impoſſible, where no term paſſed by the deed, 

But this covenant for the payment of the money is a ſeparate and 

independant covenant. And it is not neceſſary, to ſhew in this 

action, that any eſtate paſſed ; but the more ſafe method of decla- 

Declaration in ring is, quod per indenturam teſtatum cxiſtit, and then ſhew the 

covenant. covenaut. Then Mr. Carthew took another exception, that no 

day was given upon the writ of inquiry, and therefore it is a diſ- 

They do not continuance, Sed non allocatur. For they never give a day in C. 

give day in B. upon a writ of inquiry; nor is it neceſſary, for nothing is to be 
writ of inqui- be *. * | 1 

ryin C. B. done but to aſcertain the damages. 3. Exc. That it is ſaid upon 

Per ſacramen. the writ of inquiry, per ſacramentum duodecim, and it does not ſay, 

tum duodecim. proborum et legalium hominum. Sed non allocatur. For the entries 


in C. B. are always ſo. Judgment was affirmed. 
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Hyleing 


1 
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Hvyleing ver/. Haſtings, 


1 Carth 470, 

debitatus aſſumpfit for goods ſold and delivered. The defendant 5 Mod. 425. 
Nias en fs infra ſex annos. And u the trial of the l 
iſſue, the plaintiff gave in evidence, that ſix years were l C. 12 Mod, 
elapſed ſince the contract, he being executor to the perſon who 17 4104 
ſold the goods to the defendant, he came to the d and $99.8, 25”? 
demanded the money for them; but he denied, that he had at any Chanc. Pree. 
time bought any ſuch goods of the plaintifP's teſtator; and ſaid far- 386 


6 Mod. 30d 
ther, that if the plaintiff could prove it he would pay him, And — _ 


this was within fix years before the action brought. And whether '' Moe 37. 
this was ſufficient to revive the contract, was the doubt. Upon * 
which Holt chief juſtice conſulted with his brothers of the King's g tue of li. 
Bench, keeping the poſtea till he had their opinions, the cauſe be- mitations 
ing tried before him at nf: prius. And Darnall ſerjeant argued, dea. 
that the ſix years being expired, the cauſe of action was barred by 

the ſtatute ; and therefore there ought to be a new promiſe, or ac- 


knowledgment at leaſt of the debt ; which was not in this caſe, for 
the defendant denied the debt. Per Holt chief juſtice, doubtleſs Exprefs pro- 


an expreſs promiſe will revive the debt, though it were twenty ue ad 
years after. So it was held in Haſting's caſe, This conditional 
promiſe would be ſufficient to ground an action, if it were ſpecially 
ſhewn in the declaration ; as if the plaintiff had declared, that in 
conſideration that his teſtator had ſold ſuch goods to the defendant, 

he aſſumed to the plaintiff, that if he could prove it, the defendant 
would pay to the plaintiff, Fc. and aver that the teſtator ſold 
ſuch Goods, And he has no need to aver that he proved it, for 

that will be proved in the action upon the evidence. And (by Bure acknow- 
him) it has been over-ruled upon a bare acknowledgment, but that ledgment. 

has been held both ways. If an infant buys goods, and indebitatus A manaſſumes 
aſſumpſit is ſued againſt him, he may plead non aſſump/it, and give 2 PY Ade 
infancy in evidence, becauſe the contract is void; yet if he promi- during his in- 
ſes to pay it, after he comes to the age of twenty-one years, a ge- ge | 
neral indebitatus aſſumpfit will lie againſt him. So that there is no Ab. 8. V. 4.2. 
doubt upon an expreſs promiſe. But the queſtion here is concern- 

Ing this conditional promiſe. And (by him) there is a difference, 

where the fix years are expired before the making of ſuch condi- 

tional promiſe, and where they are not; becauſe the contract not 

being barred by the ſtatute, has no need of ſo much aſſiſtance, to 
continue it, as it muſt have to revive it, if it had been once abſo- 

lutely deſtroyed. The ſtatute is founded upon very good reaſon, gtatute of li 
becauſe men ſhall not unravel perſonal contracts ſo long after; up- mitations a 
on a ſuppoſition, that if they were not paid, they would ſue ſoon- __ 
er; and acquittances being ſubject to be loſt, a man might be 1 


ued 


5G — 
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what he had paid before, And therefore this Ratute 
favoured as much as a fine and non-claim, The 


to be at the chief chamber before the 
the King's Ces ths vacation. 4 Adjournatur. Ex relg. 
tione mri Jacob. Pes. 421, 


Pitts ver/. Polehampton. 


8. C. 3 Selk. ASE. The deſendant pleaded the act of compoſition, by 
Repleader, which it is enacted, that two thirds of all the real creditors 
in number and value ſhall bind the reſt; and that A. B. and C. 
being two thirds in number and value of the real creditors, made 
ſuch an agreement, Cc. The plaintiff replies, quod duae tertiae 
partes in numero et valure realium creditorum non fecerunt aggrea- 
mentum tale, &c. And iſſue was joined thereupon. And verdi& 
for the plaintiff, And it was moved, that this was a jeofatle, and 
not aided by any ſtatute, and therefore a repleader ought to be 
granted. And it was urged, that this was a zeofazle, becauſe this 
matter was not iſſuable, ſince there is a ſpecial method directed by 
the act, by which the reality of the creditors may be tried, vis. 
ſummoning them before a maſter in Chancery, and compelling 
them to ſwear, that their debts are bona fide contracted; which if 
the plaintiff has omitted, he ſhall not put it in iſſue afterwards, 
And as to that the court held, that in this caſe, that part of the 
act not being pleaded, the court could not take notice of it, be- 
cauſe it is a private act. But if it had been pleaded, the court 
ſeemed to incline, that the difference would be, where the party 
was ſummoned, and where not, becauſe he had not any oppor- 
tunity to make inquiry into the reality of the creditors. But the 
iſſue being here, not upon the reality of theſe creditors, but only 
that two thirds did not ſubſcribe, though the whole act had 
been pleaded, the plaintiff might have taken ſuch an iſſue; 
5 1 the moſt proper iſſue had been, to have ſaid, that theſe 
A. B. and C. were not two thirds, Ce. for this iſſue in the 
Argumenti · preſent caſe is but argumentative; nevertheleſs it being found 
tive iſſue. for the plaintiff, he muſt have judgment. Judgment for the 

plaintiff, Sir Francis Winnington in a motion in this caſe one 

day ſaid, that this iſſue was aided by the ſtatute of jeofailes 

for where the defendant's plea confeſſes the duty of the plain- 

tiff, and iſſue is joined upon an immaterial point, and found for 

the plaintiff, he ſhall have judgment; which Hale chief juſtice 

uſed to ſay, was the true reaſon of Nichols caſe; 5 Co. 43. Nu 

Holt chief juſtice conceſſit, and ſaid, that it was very ſhortly re- 

ported in Coke, And he took this difference, where the defen- 


dant's plea confeſſes the duty demanded by the plaintiff, and * 
| no 


Rex 


Mandamus was directed to the defendants, to command them 8. C. 3 Salle. 
A be rere Oldbom, to be one of the council-houſe in Coven- 11 , 0 
try. They return, that they are, and time whereof, &c. have refiors « man 
been, a corporation by preſcription known by ſuch a name; and , be one of 
that King James I. his letters patent dated in the nineteenth hoaſe of Co. 
year of his reign, reciting that they had a cuſtom to ele& any one verry. 
to be of the common council, and to remove him ad libitum, and 4 337. 
reciting other cuſtoms; the King confirmed to them all their faid 
liberties ; and then they conclude, that by force of the ſaid cuſtom 
time whereof, Cc. uſed, ef ſecundum formam praedictarum lite- 
rarum patentium, they removed Oldham. And Mr. Northey took Raym, 188. 
exception to the return, that by the election Oldham had an eſtate | 
for life, and then a cuſtom to remove an officer for life without 
cauſe is not good, Sed non allocatur per Holt chief juſtice. For 
1. He is not returned to be an officer for life, but e contra, be- Officer re- 
cauſe it is returned, that he might -be removed at pleaſure, And ics oa 
if the conſtitution in the corporation be te ele& officers, either by — 
a particular number of perſons, or to elect ad libitum, &c. in ſuc | 
caſe they ought to purſue their cuſtoms ; and they cannot elect in 
other manner, or for a longer or more durable intereſt ; and his 
eſtate is always liable to the determination ' annexed: to it by the 
cuſtom, Trin. 31 Car. 2. B. R. Rex. v. Repes. In mandamus to Rex v. Repes, 
reſtore P. to the recorderſhip of Cambridge, they returned a cuſtom, h. 69. 
to chuſe ad libitum or ad terminum vitae, and that they elected 
him, to hold ad libitum, &c. and that they removed him; and Recorder re. 
adjudged a good return, In the caſe of the lord Hauler, ſee e as 6- 
1 Ventr, 143. in mandamus to reſtore him to be recorder of Bath; © 
they return a cuſtom, to ele& a man learned in the laws of the 
land for their recorder, and that by the ſtatute for purging of cor- 
porations the commiſſioners put in the lord Hawles, but becauſe he 
was not learned in the laws of the land, they had deprived him 
and it was adjudged a.good return, for though the commiſſioners 
bad power to put in a recorder, yet he ought to be ſuch a perſon 
as was required by their conſtitution, And Kelyng chief juſtice 
held, that he might have caſe for the falſe return, if he was learned 
in the laws of the land, and if it was found for him he ſhould be 
reſtored, And if a ſteward be choſen according to the cuſtom, to 


continue 


\ 
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Roſewell ver/. Prior. 


1 ASE. The plaintiff declares, that he was poſſeſſed of 3 
81, 316. houſe, in which there were twenty-one windows, per 
buit into the houſe ; 


63. 
8. C 


Ro, Rep. 221. which not appearing here, there is nothing to make this act a 
wrong in the defendant. And this difference will anſwer all the 
caſes, where a bare poſſeſſion has been held ſufficient to maintain 
the action. See Poph. 170. 2 Cro. 373, Never. 215, 225. 
I Cro. 32 5. 1 Roll, Rep. 13. Babington's caſe. But after it had 
been argued two or three times at the bar, the court upon great 
conſideration held, that it was good after verdict. For by reaſon 
4 292. of the words conſuevit et debuit it muſt be intended, that a pre- 
Chapman, ſeription was given in evidence, (As in fact it was in this caſe, 
For it was tried before Holt chief juſtice in Middleſex.) But Holt 

and: Turton ſaid, that it would have been ill upon demurrer. But 

Rokeby held, that it would have been good after demurrer. Caſes 

cited for the plaintiff were 8 Co. 87. Fitab. entry 15, 50. Bro, 

bors de ſon fl 1. Fitzh, briefe 674. 2 Cro. 43. Owen 109. 

3 Cro. 335, 419. 9 Co. 53. 5. 1 Roll, R. 393. Trin. 6 Mil. 

& Mar. Rot. 5 50. B. R. Stroud v. Birch, Judgment for the 

plaintiff. vo Rb 

| 2 


, N Hlartſor 
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Hartſort ver/. Jones, &c.- 


Rover for goods, The defendant pleads, that were in 8. C, : Salk. 
s 4 a ſhip, and that the ſhip took fire, and that — L 

their lives to ſave them; and therefore they are ready to deliver nab. - 
the goods, if the laintiff will pay them 4/7. for ſalvage, &c. The xe. zog. yo 
plaintiff demurt generally. And Holt chief juſtice held, that 

they might retain the goods until payment, as well as a taylor, or Retainer. 

an hoſtler, or common carrier. And falvage is allowed by all 12 Med. 447. 
nations, it being reaſonable, that a man ſhall be rewarded, who 

hazards his life in the ſervice of another, But though the detainer 

be lawſul, yet it does not amount to a converſion, no more than a 

diſtreſs for rent. And he ſaid, that he never knew but one ſpecial See 1 Roll. 
plea good in trover, except a releaſe. And ſee Telu. 198. a man R. 1. 

may plead that ſpecially, which he might give in evidence upon In trover no- 
not guilty, if he confeſſes and avoids the fat, For the reaſon — 
why you may plead ſpecially is not the doubt in the law; but it — 
is, becauſe the matter of the plea cannot be given in evidence upon Plea ſpecial. 
not guilty. But this cannot be good though after a general de- _ = 
murrer, becauſe it does not confeſs a converſion, A rule was made * 
by conſent, that the defendant ſhould waive the ſpecial plea, and 

plead the general iſſue. 


Lug verſus Godwin. 


Cire facias upon judgment againſt the defendant, He pleaded 8 C. 12 Mod, 
in abatement, no ſpecification, The plaintiff demurred in bar. g'& . gal 
Reſpondes ouſter was awarded. Afterwards the defendant pleaded 99. _—_ 
the ſame matter in bar. The plaintiff demurred. And Carthery Pemurrer in 
took exception, that there was a diſcontinuance here ; becauſe (a tek an 
upon the plea in abatement the plaintiff had concluded his demurrer | 
as if it had been in bar. Sed non allocatur. For where the defen- 

dant pleads a good plea in abatement, and the plaintiff replies new 

matter, he ought-to maintain his writ ; but if the defendant pleads 

an ill plea, though the plaintiff replies and concludes in bar, it is 

not material. Then Carthew took exception to the writ ; that it 

was to ſhew cauſe, why he ſhould not have execution of the judg- 

ment, of miſis et cuſtagits in hac forte whereas it ſhould have pj, 5 32. 
been in ea parte, But upon ſearch of the precedents Holt chief Scire faci«s to 
juſtice ſaid, that where the ſcire facias was ſued againſt the defen. Me cect. 
dant upon a judgment againſt himſelf, in bac parte, is well bac parte. 
enough ; but contra, if it be ſued upon a recogniſance againſt the 

bail, there it muſt be in ea parte. And therefore he thought, that 


n ſuch 


————— — — —— — — . 
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by Atwood 
wood, 2 balk. paſcb. 10 Will. 3. B. 


- R. 152, Mich, 2 Will, 
N 150, Hill. 2 Will. & Mar. þ 


R. i you, if}; þ4 
— (by him) the precedents, Ex relatione 1 
ach, | 


Burr v. At. ſuch ſtire facias 


Rex ver/. inhabitantes Riſlip, Hendon, and Harrow. 


s. C. 2 Salk, 2 orders being removed into the King's Bench by cri. 
1 rari, the caſe in effect appeared to be thus. Ealin came int 
5 tes of uo the pariſh of Harrow, and being likely to become chargeable to 
jullices con- oy pariſh, we ge — order, and remove him to Nſip: 
firmed upon Niſlip appeals to the quarter-ſeſſions, and upon the a Nip | 
* as be the — of his laſt legal ——* be 
2 Salk. 534, Riſlip finds, that Hendon was the place of his laſt legal ſettlement, 
536. and that he had been adjudged upon appeal to be ſettled there; 
and upon this they remove him to Hendon by order of two 
juſtices; and upon appeal an order is made at the quarter- ſeſſions, 
reciting all this matter, that he ſhould be ſettled at Riſſip. And 
the queſtion was, if after the adjudication upon the appeal againſt 
Riſlip, Riſlip is not eſtopped as to all the world, to ſay, that it is 
not the place of his laſt legal ſettlement. And after it, had been 
debated at the bar by Mr. Northey and Sir Bartholomew Shower, &c. 
Holt chief juſtice was of opinion, that Riſſip is eſtopped ; becauſe 
if it had not been the place of his laſt legal ſettlement, upon the 
appeal Ealin had been ſent back to Harrow; which being deter- 
mined upon the appeal is concluſive, and there ought to be an end 
Thornton v. of ſuits. And he cited a caſe between Thornton and Pickering, 
„ where it was adjudged, that if a man be adjudged to be the father 
— oo. Of a baſtard by two juſtices, he is eſtopped againſt all the world, 
Ero. Ja. 535. to ſay the contrary, and a man may juſtify the calling him ſo. 
3 Mod. 164. The caſe was, A. libelled againſt B. in the ſpiritual court, for 
ſaying that A. had a baſtard; B. for a prohibition ſuggeſted this 
adjudication before two juſtices; and the ſuggeſtion being turned 
into a declaration upon attachment upon the prohibition, the de- 
fendant pleaded, that the words were ſpoken at large, without 
relation to the adjudication of the juſtices ; the plaintiff replied, 
and prayed judgment if the defendant was not eſtopped by this 
adjudication, to ſay that he had not a baſtard ; and judgment Was, 
that A. was eſtopped. But Turton juſtice was of opinion, that it 
was very hard, to conclude Riſſip againſt a third pariſh, which was 
diſcovered after the adjudication of the appeal, to be the place 
of the laſt legal ſettlement, And (by him) it is contrary to the 
practice of all the juſtices of England. Ideo adjournatur. Per 


Two juſtices Holt chief juſtice, if two juſtices make an order, to ſend a poor 
remove. 5 . man 


„ b or 
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— 
man from A. to B. B. ought to appeal, and cannot remove him 
to C. Pos. 425- 


8. C. Carth. 


449. 
1 Sei. Ca. 


Rex v. inhabitantes de Wangford in Suffolk. 
| 1750. fo. 10, 


N order was made to remove three perſons and their families. 1; 76, 140, 
And it was quaſhed, becauſe it was too for it might 25d. Ca. 76, 
be, that ſome of their families were not removeable. If a man 77-55: 
marries a poor woman, who is ſettled in B. and had children by Oe to re- 
a former huſband, and he is ſettled in A. his wife ſhall be removed perſons and 


to him to A. but ſuch of her children as are more than ſeven years theirfamilies. 


of age ſhall not be removed; thoſe under ſeven years of age may iferemoved 


jor cauſe of nurture, but ought to be maintained at the charge of wo _— 
the pariſh of B, Per Holt chief juſtice. Children. 


Archbiſhop of Canterbury ver, Fuller. 


T Reſpaſs was brought in an inferior court. And the defendant Though the 
removed the cauſe by habeas corpus into the King's Bench. —_— 


And upon not guilty pleaded, verdict for the plaintiff, and 12 d. an action re- 


damages. And Mr. Turner moved for full coſts ; becauſe this cauſe, moved out of 
being removed by habeas corpus out of an inferior court, was not — 
within the 22 & 23 Car. 2. cap. 9. And fo it was held by Nor- beas corpus, 
they and the practiſers, to be the courſe upon actions removed out Y* the plain- 


. . . iff ſhall ha 
of the Mar/halſea, and other inferior courts. And fo it was ruled full cots. — 


here. Ex relatione m'ri Jacob. 


Rex ver/. Abbert Alberton, 


AT order was made by two juſtices, that A. ſhould maintain S. C. 2 Salk, 
a baſtard child, where the caſe was thus: A feme coverte, on. FR 
during the abſence of her huſband at Cadiz, was brought to bed of Battard. 

a baſtard ; and her huſband was not in England, from the time of * Salk. 122. 
her conception till ſhe was brought to bed. The order being re- 

moved into the King's Bench by certiorari, the queſtion was, whe- 

ther this child was a baſtard within the 18 E/z. cap. 3.? the words 

of which ſtatute are, children begotten and born out of lawful ma- 

trimony, which cannot be ſaid of this caſe (as Sir Bartholomew - 
Shower objected) the mother being married at the time of the birth 

of the child, ſo that there is a father bound to provide for it. And 

if ſuch a mother ſhould kill ſuch a child, ſhe could not be guilty 

of murder within the 21 Fac. 1. cap. 27. Sed non allecatur. 

For per curiam, he is a baſtard who is begotten and born of a feme 


coverte, 


3 
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mitted for a 
fine eſca pes. 


8. C. 1 Salk. 
283, 286, 


287. 
Witneſs. 


Ray. 191. 


Hob. 91. 
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crverte, whilſt her huſband is beyond the four 


action, if general was pleaded, the bi 
ſuch a one — in caſe of baſtard 


muſt be pleaded ſpecially ; becauſe ſuch a 
law, and the biſhop would certify And 
is baſtard, he is ſuch to all hy not within 
Eliz.? For though the ſtatute of 21 Jac. 1. is a penal law, 
this act is a remedial law. But then exception was taken to the 
form of the order, becauſe it is ſaid, that the huſband at the time 
of the begetting and birth was beyond the four ſeas; but it is not 
faid, that he was not within them in the mean time, for if he 
was, the child was not a baſtard. And for this exception the order 
was quaſhed. But he was bound in a recognizance, to appear at 


the next ſeſſions. And per curiam, the conſtant practice has been 
ſo ever ſince the third of Charles I. 9 


mulier 


one 
him ſuch. 
and 


N attachment was granted againſt a man, and he was reported 
| in contempt; and being fined, and committed in execution 
for it, he eſcaped. Anda motion was made for a new attachment; 
but Holt chief juſtice was. of opinion, that a new attachment cannot 
be granted, but a ſpecial ire facias ought to be ſued, reciting the 
whole matter, why the King ſhould not have execution for the fine. 
But at another day (abſente Holt) an attachment was granted. 


Rex verſ. Whiting. 


N information was preferred againſt Wh:ting for a cheat. And 

in evidence on the trial at 2 prius the fact was thus: His 
mother in law agreed to give him 5/. and he by ſome trick im- 
poſing upon her, obtained her hand to a note of 100/. for which 
he was now indicted. And upon the trial it was a doubt, whether 
the woman ſhould be admitted to give evidence? And Holt chief 
juſtice held, that ſhe being in ſome meaſure concerned in the con- 
ſequence of this ſuit, it being ſome means to diſcharge her of the 
100 J. ſhe ſhould not be admitted to give evidence. For though 
the verdict in this information could not be given in evidence in a 
trial upon the note, yet doubtleſs they would mention it. And he 
could not diſtinguiſh this caſe from the caſe of perjury and forgery, 
where the party intereſted for the deed, or prejudiced by the per- 


jury, ſhall not be admitted to prove the perjury or forgery; Ruled 
by Holt chief juſtice, at the ſittings at Guildhall. 
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was grant» f , 


ern tern © ons 


ed, though ſtrongly oppoſed by Mr. Hal. 


Odes ver/. Clerk. 
Intr. Tin. 10 Will. 3. B. R. Rot. 475. 


S CAPE. The plaintiff declared, quad proſecutus fuit extra 8. C. 5 Mod. 

[. curiam domini regis et nuper dominae reginae adtunc apud Weſt- #3 cu. 

monaſterium exiſtentem quoddam breve de latitat againſt William Hickes liar to & 

returnable quindena paſchae coram dictis domino rege et domina re- King's Bench. 

gina ubicungue, &c. which writ was directed to the defendant — ho 

ſheriff of ; and that the defendant by virtue of this writ 27. 

arreſted the ſaid William Hickes, and permitted him to eſcape, &c. _— 234- 

. . . . ow. 254. 

Judgment by default, and writ of inquiry executed. Upon which Sid. 53, 60. 

Mr. Northey moved in arreſt of judgment, that the plaintiff has not Sty. 156. 

ſhewn out of what court the writ of latitat iſſued; for though it is * 

returnable in B. R. yet it might iſſue out of the Common Pleas, 

and then it would be a void writ, And the ſheriff ſhall take ad- 

vantage of void proceſs, though he cannot take advantage of void- 

able proceſs. And he cited a caſe between Webb and Hart, or Bray Webb v. Hart. 

and Hart, intr, Hill. ꝙ Will. 3. C. B. rot. 346. where in treſpaſs 

the defendant juſtified under a capias and warrant thereupon ; the 

plaintiff replied, de ſon fort demeſne, &c. and judgment was given 

for the plaintiff, becauſe it did not appear out of what court the 

. writ iſſued, And though here there is the word latitat, yet that is _ nan 
uſed in the Common Pleas in the 7e/tatum capias and capias utla- yoke * To 

gatum. Sir Bartholomew Shower e contra. Of which opinion the iſſues. 

court ſeemed to be; for the court ſaid, that there is no writ pro- 

perly called a writ of latitat, but that which iſſues out of the King's 

Bench; and therefore they ſeemed to be clear of opinion for the 

_ plaintiff, But adjournatur. | | 


Hook ver/. Moreton, _ 
The King's 


M* Eyre moved for a prohibition to be directed to the admi- . 
I ralty court, to ſtay a ſuit there upon a libel by the mate of all the mari- 
a ſhip for mariners wages, upon ſuggeſtion of the ſeveral ſtatutes, vers or one 


a 5 a | f chem, or 
which reftrain the admiralty from proceeding upon contracts made the mais of 


upon the land. And (by him) the admiralty has no original ju- a ſhip, t fue 
tiſdiction of ſuch ſuits. 13 Rep. 51, And though they are in their u for 5 
| : 55 | Nature wages. 


Pojt. 032. 
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nature maritime, yet the where the contract is made, 
caſe. r 
er Ut, 

bition to a ſuit for mariners I, 
that in this caſe this ſuit is by 2 


is 
ad 


1 
the ſame thing to him, to ſue here at common law, 
miralty. And the caſe of Woodward v. Bonithon, Raym, 3. 
a caſe in point, For though the ſuit was for other things as well 
as for mariners wages, yet if a prohibition had not lain for the wa- 
ges, the prohibition ſhould have been granted guoad, &c. Objection. 


1 Ventr. 343. Anſwer, That is no authority in this caſe, becauſe 
the motion was made there after ſentence ; and if it does not appear 
in the libel that the court had not juriſdiction, no prohibition ſhall 
be granted after ſentence, See 2 Roll. Ab. 318. 12 Co. 77. Mr, 
Pratt againſt the prohibition argued, that if all the mariners fue 
for wages in the admiralty, the King's Bench at this day will never 
grant a prohibition, 1 Ventr. 343. and there is no difference, where 
the ſuit is by one mariner, or many, 2 Vent. 181. Alleſon v. Marſh, 
in point; and the mate of the ſhip is but one mariner. Objection. 
Raym. 3. Woodward v. Bonithon, Anſwer, There the contract was 
for other things as well as for mariners wages, and the contract is 
intire. And per curiam, there is no difference, where one mariner 
libels, and where many. For the reaſon why the King's Bench 

rmits mariners to libel in the admiralty for their wages, is not 
only becauſe they are privileged to join in ſuit in the admiralty, 
whereas they ought to ſever at common law, becauſe the contracts 
are ſeveral ; but alſo by the maritime law mariners have ſecurity in 
the ſhip for their wages, and it is a ſort of implied hypothecation 
to them. Therefore the King's Bench allows mariners to ſue in 
the admiralty for their wages, becauſe they have the ſhip there for 
ſecurity. But the queſtion is here, whether the mate of a ſhip 
differs from any other mariner ; for if the plaintiff had been a fingle 
mariner, doubtleſs no prohibition would have been granted, And 
it ſeemed to the court, that a mate is but a mariner. And per Holt 
chief juſtice, heretofore the common law was too ſevere againſt the 
admiralty ; it did not allow ſtipulations, but at this day they are 
always allowed. Ruled, that Mr. Pratt move the court for their 
opinion at another day. 5 


Medena ver/. Kilder. 


A action was brought by the plaintiff againſt the defendant for 
X 100/. won upon a wager, that the peace would not be con- 
cluded by ſuch a day. Sir Bartholomew Shower, after the rules for 
pleading were out, moved, that upon the bringing in of 100/. m> 

| _ wo 
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court, and upon payment of coſts, the 
for the was only, 
peril pute chief juſtice, 


8 Ruled, that the 
given bY ad ber cauſe, G. Aa 


Baker ver/. Swindon, | ® 
Intr. Mich. 10 Will. 3. C. B. Rot. 360. 


N action was brought againſt Sinden, one of the clerks of 8. C. 3 Salk. 0 
pronotary Tempe, Cc. The defendant pleaded, that he . * 
ought to be ſued by bill. And it was adjudged not; Becauſe the 8. C. cited. 
clerks of the pronotaries of the Common Pleas, the ſerjeants, the Holt 589. 
clerks of the ſerjeants of the Common Pleas, and of the judges, — of 
have privilege to be ſued in the Common Pleas by original writ, but 4% P. 6 
not by bill. But the attornies of the Common Pleas ought to be wi. & Mar. 
ſued there by bill, becauſe they are ſuppoſed to be always preſent © B. Win. 


p 3 ford, rot. 68 5. 
in court, but the others not. Ex relatione mri Place. | _— — 


calf, 3 Lev. 
398. 


Langton ver/. Wallis. C. B. 


I BT was brought by the plaintiff, executor of A. againſt the Eſcape. = 
defendant, as executor of B. formerly ſheriff of the county . 59%» 


of D. Upon ml debet pleaded, the jury found a ſpecial verdict, * 
vg. that A. recovered a judgment againſt F. and ſued a capias ad 
ſatigfaciendum directed to B. then ſheriff, &c. which writ of ca- 
pas ad ſatisfactendum was executed by the under ſheriff, and F. 
being in cuſtody, aſſigned a term for years to the under-ſheriff in 
ſatisfaction of the money recovered by the judgment, and to be 
diſcharged out of execution; and this aſſignment was to be void 
upon payment of the money recovered by the judgment at a day, | 
after the office of B. to be ſheriff ſhould determine ; and upon this | 
F. was diſcharged out of execution, and at the day, &c. he paid 
the money to the under-ſheriff; but the under-ſheriff did not pay 

the ſaid money to A. B. died; and A. died; and the plaintiff as 

executor of A. brought this action againſt the defendant. And it 

was adjudged, that it did not lie; becauſe the releaſe of F. out of 

cuſtody was an eſcape in the ſheriff, and the receipt of the money 

afterwards could not purge it. Ex relatione m'ri Place, 


Mich. 


Mich. Term 
10 Will. 3. C. B. 1698. 


Hr George Treby Chief Juſtice. 
S$ir Edward Nevill 7 ſp | 
Fuſtices. 


Sir John Powell 
Fir John Blencowe 


e aca 


Challoner ver/. Davies. 
Intr. Hil. 9 Will. 3. C. B. Rot. 1175. 


| Ovenant. The plaintiff declared, that the plaintiff cove- 
nanted with the defendant, that the plaintiff, and all other 
J perſons having any eſtate under him, ſhould make ſuffi- 
cient conveyance of certain land to the defendant and his 
heirs before the ſeventeenth of November next following; and that 
the defendant covenanted, that upon ſuch conveyance made to him, 
he would pay to the plaintiff or his aſſigns, at the houſe of Sir 
Francis Child, London, 300 l. and that they mutually bound them- 
ſelves, &c. in the penalty of 100/. to the performance of the faid 
agreement ; and the plaintiff avers, that he was ready to perform 
all on his part to be performed ; and that he and one Markham, 
who had a leaſe for years under the plaintiff of the ſaid lands, bar- 
gained and ſold the ſaid lands to the defendant for one half year, 
and that the plaintiff by a releaſe dated the day after releaſed to the 
defendant and his heirs all his right, title, &c. of which leaſe and 
releaſe the defendant had notice at A. in the county of Bucks the 
ſixteenth of the ſaid November, and there refuſed to accept them, 
and refuſed to pay the money to the plaintiff, ſecundum formam of 
the ſaid covenant, &c. Upon which declaration the defendant 
demurred, 
1 Birch 
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that the declaration is 
averred, that the leaſe and 
2. The pla 


could pay the money upon the execution at London at the houſe 
of Sir Fraucis Child. But admitting that it might have been exe- 
cuted at another place, the nt ſhould have had notice of it, 
or reaſonable and ſufficient time before the money was to be paid, 
which was payable the ſeventeenth of November, and the convey- 
ance was executed the ſixteenth, and perhaps the laſt inſtant of the 
day, upon which inſtant the money was payable at another place 
forty miles diſtant, by which it was impoſſible for the defendant to 
erform his covenant. 3. It does not appear, that Markham was 
all the perſons that claimed under the plaintiff, nor that all the 
eſtates that he and all perſons have under him, paſſed by this leaſe 
and releaſe, 4. Notice is faid to be given to the defendant at A. of 
the execution of the conveyance there, but that notice is not good, 
for the defendant is not bound to go thither to accept it, to pay 
his money there upon the conveyance executed, which by the co- 
venant ought to be paid at London. | 


But Gould King's ſerjeant argued, that the court in this caſe 
ought to judge, whether the bargain, &c. by leaſe and releaſe be a 
good conveyance or not. And it ſeemed to him, that it is a good 
conveyance. But he admitted, that if leflee for years and the re- 
verſioner join in a leaſe and releaſe, this does not operate by the 
ſtatute of uſes: for the leaſe being the leaſe of the leſſee, who has 
no ſeifin of the freehold in the land, but only a poſſeſſion of it, is 
not within the ſtatute of uſes; and then no poſſeſſion by this leaſe 
is transferred before an actual entry, upon-which the releaſe may 
operate ; but no entry appears to be in this caſe. But though in 
this caſe it is not good by bargain and ſale by the ſtatute of uſes, 
yet the leſſee and the reverſioner joining together, who have the 
whole intereſt and eſtate of the land in them, this will be a good 
conveyance to paſs the eſtate. For the leaſe ought to operate, 27 
res magis valeat, &c. and then in this caſe the leaſe ought to be 
expounded the ſurrender of the leſſee to the reverſioner, and then 
the leaſe and releaſe of the reverſioner. Or otherwiſe it will be a 
grant of the reverſion, and then the grant of the intereſt of the 
jeſſee for years. For the intent of the parties was, that both their 

* intereſts 
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| Intereſts ſhould paſs ; and they have power to do 
it ought to be the a 
If the reverfioner makes a for years 
in pofſeilion, though he has « greater term than the le 
reverfion has, yet he may ſurrender to the leſſee in 
3 C. 302. G. Li. 192. and nevertheleſs the term for years ; 
poſſeſſion cannot merge in the term in reverſion, but is merged in 
the inheritance. Hutt. 126. and Treport's caſe 6 Co. 14. are au. 
thorities in point, that in this caſe it ought to operate as the grant 
of the reverſioner and the ſurrender of the leſſee; for the word fur. 
render is not abſolutely neceſſary to make a ſurrender. 40 AR. 
16. 2 Roll. 416. C. Li. 301. 6b. 339. For the intent of the 
parties is ſufficient to make a deed operate as a ſurrender, without 
any formal words, But if it cannot in this caſe operate as a ſur- 
render, yet ſince the leſſee joins in the leaſe and releaſe, it will be 
an extinguiſhment of his term. 3 Co. 487. 10 Co. 46. Lampet's 
caſe. 2 Roll. 402. For a term of years being only a chattel in- 
tereſt, it will be eaſily extinguiſhed. And though it was in this 
caſe deſigned by the parties, that it ſhould be a leaſe, and then a 
releaſe, to make the conveyance; yet the law in divers caſes will 
make a tranſpoſition of eſtates, to ſatisfy the general intent of the 
parties, that it ſhould not be fruſtrated. 1 Co. 76, Bredon's caſe, 
3 Cro. 727, 792. Plaud. 172. Jones 455. which ought to be 
done in this caſe, rather than that it ſhould be void. To the other 
exceptions taken to the declaration; as to the firſt, the plaintiff 
ought to make a conveyance before the ſeventeenth of Nevember, 
and the defendant ought to pay the money at Sir Francis Child's in 
London; but he is not obliged by the covenant, to pay it before 
Time to per- the ſeventeenth, and therefore he onght to have reaſonable time 
form a cove- to pay it after the conveyance executed. Co, Li. 211, Keilw. 75. 5. 
__ And per Powell juſtice, and Trcby chief juſtice, although the mo- 
ey be to be paid at the houſe of Sir Francis Child upon the con- 

veyance executed, yet that has no need to be executed there, but 

the money is to be paid there in reaſonable time after the convey- 

ance executed ; for the conveyance might be by fine or recovery, 

which cannot be there. And it is not neceſſary, that the money 

be paid inſtantly upon the conveyance executed, nor before the ſe- 

venteenth of Nevember ; but the defendant ought to have given no- 

tice to the plaintiff after the conveyance executed, at what time 

he would have paid the money. And as to the exception, that it 

does not appear, that Mariham was all the perſons, who have 

Termor can eſtate under the plaintiff; it ſhall not be intended, unleſs it be 
ac es ſhewed by the other party. In this caſe it cannot be a bargain and 
Lector ang let ſale within the ſtatute of uſes, for a termor is not within the faid 
{ee male a ſtatute z but the queſtion is here, whether this be not a good con- 


bargain and veyance. The books have gone a good way, in tranſpoſing grants 
tale tor a year, 3 an 


grant to ſatisfy t 


words of the parties, to make them agree with their intents, 
they ſhould not be void, And in this caſe doubtleſs this m 
be a good the one way or the other, to paſs the 
Treby chief juſtice, it is a doubt to 
Id not have the convey- 
but in this caſe having pleaded 


, to intitle him- 
iffer from the mat- 

ter of a title pleaded. And (by him) in this caſe the termor 

has conſented to paſs his term, which will amount to a ſurren- 

der. Dier 110. 6. 3 Cre. 21. Leſſee for years releaſed to the re- 

verfioner, and held a good ſurrender. Treby chief juſtice doubted 

of the caſe in Dier. But if it be law, yet if the declaration in 

the ſaid caſe had been, that the leſſee releaſed to the reverſioner, 

where there was not any releaſe, but a ſurrender, ſuch declaration 

had not been good; but he ought to have declared that he had ſur- 

rendered. But if in this caſe the deed of conveyance had been 

ſhewn in haec verba, there the court might have judged according 

to its operation. But here the deed is not ſhewn, but only it is 

ſaid what is the effect, v2, that it is a bargain, &c, which it can- 

not be in this caſe. And if judgment be given for the plaintiff, it 

muſt be, that the leſſee for years bargained, which cannot be, Ce. 

for there is nothing before the court to make another conſtruction. 
Whereupon it was directed to be argued again upon this point. 

And at another day it was argued by Lutwyche ſerjeant for the de- 

fendant, that the declaration is not good. But it ought to have 

been ſhewn what conveyance he had made to the defendant; for 

without a good conveyance the plaintiff is not intitled to his action; 

And it appears, that there cannot be any ſuch conveyance, as he | 
has ſhewn; and the court muſt take the caſe as it appears upon 4 man ought 
the declaration; and every one ought to declare upon the truth 1 
his caſe, according to the operation of the law, 2 Saund. 97, operation of 
IVoy 66, 5 Hen. 7. 1. 2 Ventr. 149, 266. And in this caſe l. 

the defendant is liable to a penalty, and therefore it ought to be 

ſtrictly taken. And he took other exceptions to the declaration, 

againſt which it was argued by Gould King's ſerjeant. And he ad- 

mitted, that pleas in bar, which were to anſwer particular matter, 

ought to be pleaded agreeably to the operation of law, And there- 

fore between Befly and Withe, Hil. 5 Will. & Mar. C. B. Rot. petlyv, Withe, 
1939, in zudebitatus afſumpfit the defendant pleaded a letter of li- er v. 
cence, to take ſo much by the pound; and that he and the plain— aa 

tiff have accounted together, and that he was indebted ſo much 

to him, which by the ſaid agreement was ſo much, which he has 


tendered, 
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ſon of the words in the deed, and therefore it ſeemed to him, that 


tendered, &c. and upon demurrer it was ill, 
=» Os lndeet cngit to fave grated hav In the 
manner in treſpaſs « licence ought to be pleaded as a leaſe, 
where the matter is only inducement, as in this caſe it is on 
ducement to the aſſignment of the breach, there ſuch 


rr 


* 


not requiſite. 22 Ea. 5 40. Hob. 107. Latch 95. aſh. 
ington's caſe there cited, Powell juſtice, The point ordered to be 
argued was only upon the pleading, whether leſſee joining in 
this caſe with the reverſioner, amounting to a ſurrender, | to 
have been pleaded as a ſurrender, And (by him) in thi it 
need not, Cc. If a man pleads by the words dedit conceffit et con 


firmavit, it is not ill, inaſmuch as the party has not taken upon 


him, to ſhew, in which of the ways the deed operates, but only 


it is a double plea, There is not here an expreſs ſurrender by rea- 


the plaintiff could not have declared better than by ſhewing the 
ſpecial matter. But by Treby chief juſtice the joining of the leſſee 
with the leſſor amounts to a ſurrender, and therefore the plaintiff 
might have pleaded it as a ſurrender, In this caſe the plaintiff does 
not recite the deed in haec verba, nor the ſubſtance and effect of 
it, but only that he made a deed of bargain and ſale, by which 
bargain and ſale, Cc. and therefore the plaintiff took upon him, 
to ſhew to the court the effe& and operation of the deed which the 
defendant refuſed, that it appears that the deed by law could not 
have any ſuch operation, and the deed itſelf is not before the court, 
upon which they might adjudge, that it had any other operation, 
for no words of the deed are recited, but only that the leſſee bar- 
gained and ſold, &c, By this the joining in the deed by the leſ- 
ſee is only evidence of his conſent, which ought to be adjudged by 
the deed, what effect ſuch conſent hath. Blencowe juſtice, If two 
tenants in common join in a leaſe, if this be pleaded as their joint 
leaſe, it is ill; and though it appears to the court that it has its 
operation as ſeveral leaſes, yet the party not having pleaded it ſo, 
the court will not adjudge it againſt the party's plea ; which does 
not differ from this caſe,, Treby chief juſtice, The plaintiff ſhould 
have ſaid, that the leſſee ſurrendered, and that the reverſioner bar- 
gained, Cc. or if he had ſaid that he had ſufficiently conveyed, it 
had been ſufficient. Adjournatur. Mr, Place. 

And afterwards by the opinion of the whole court judgment 
was given for the defendant, becauſe the plaintiff did not plead 


according to the operation of law. Ex relatione m'ri Lutwyche. 


Redding 
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Gerrard ver /. Arnold. 


Udgment againſt three. Two bring error. The record was Execution ſa- 
tranſmitted, Though in law the record is not removed, be- — by 
cauſe all did not join, yet the execution is ſuperſeded. And there- — — 
fore in this caſe the other party being taken in execution, and of error. 
having paid the money, to redeem his body, reſtitution was award- 


ed. See Stile 105, 1 Keb. 12. Mr. Dag. 


Weekly verſ. Wildman. 


ASE. The plaintiff declares, that he was occupier of a 
houſe for ten years in D. and that for the time aforeſaid 
there was a cuſtom within the town of D. that all inhabitants and 
occupiers of houſes within the ſaid town ought to have common 
for all commonable cattle in a fen called Deeping jen; and that 
the plaintiff by reaſon thereof ought to have his common, &c. and 
that the defendant had erected an engine, by which he caſt the 
water upon the ſaid fen, more than could be carried off by the 
drains of the ſaid fen, whereby the ſaid fen was drowned ; ſo that 
the plaintiff could not injoy his common in ſo full and beneficial 
a manner as he ought, &c. The defendant demurs. This cafe 
was brought two or three terms before in this court, and then the . 
Foy eclared upon a preſcription for all the inhabitants to Preſcription 
have common, Wc, And it was held, that a preſcription for an for a» inhabl- 
inhabitant or occupier was not good; and therefore the plaintiff pier 
brought this action, and declared upon a cuſtom. And it was ar- N 
ued by Levina ſerjeant for the defendant, that the plaintiff has | TV 4 
clared, that he was poſſeſſed of a houſe for ten years, and that 
tor all the time aforeſaid he hath been uſed to have common, &c. 
which. is not good, for all the time aforeſaid refers to the — z 
\ 
| 5 L | that 


t Saund. 339. With reaſon, As to Mellor and Walker's caſe, that was a pre 


mention is made of a 
books, as 22 36. 15 4. 29. 5. 
22 Hen. 6. 36. 1 Saund. 143. it is proved, 11 i 
ſuch common it ought to be aſcertained by levancy and couchaney 
upon ſome land; and therefore in the caſe in Saunders the action 
was not good for want of levant and couchant ; and a new aQion 
was brought, where it was aſcertained by levancy and couchancy, 
and for that it was held good. If ſuch a cuſtom, as is in this caſe, 
were good, there could be no improvement againſt the com- 
moners ; or if an inhabitant purchaſed parcel of the land, out of 
which the common iſſues, the next inhabitant would not be bound 
by this, but would have common ſans nombre, and therefore there 
could not be any apportionment. W}7:ght King's ſerjeant for the 
plaintiff, To the firſt exception: the declaration is, that time 
whereof, &;c. there has been a cuſtom, &c. and then that the 
plaintiff has been poſſeſſed for ten years, and that per totum tempus 
praedictum he hath uſed to have common, This relates to the ten 
years, and not to the cuſtom, Of which opinion was the whole 
court, Then as to the cuſtom, 6 Co. 59. Gateward's caſe, and 
2 Cro. 152, ſeem to be againſt it, but notwithſtanding: theſe caſes 
the cuſtom is good. The defendant by his demurrer admits ſuch 
a cuſtom, And then being a cuſtom the court will not adjudge 
It void, if by any reaſon it can be ſuppoſed 'to have had a rea- 
ſonable commencement and continuance. A thing may be good 
by cuſtom, which is not good by preſcription ; as a cuſtom in non 
decimando, &r, This cuſtom is not unreaſonable, for common in 
groſs ſans nombre may be granted. at this day; and whatſoever 
thing may be good in a grant, will be good in a cuſtom. Co, Li. 
122, 1 Roll. Abr. 398. 12 Hen. L. 2. 15 Edw. 4. 29. which is 
cited in Gateward's caſe, does not prove the reaſon of that judg- 
ment. In 7 Edw. 4. 26. 18 Edv. 4. 3. a difference appears be- 
tween a cuſtom and a preſcription; for it is ſaid there, that inha- 
bitants cannot preſcribe for common, but they may have it by 
cuſtom; for N is in the perſon, and therefore occupiers 
and inhabitants not having any perdurable eſtate, cannot preſcribe; 
but a cuſtom being fixed to the land, all the occupiers and poſ- 
ſeſſors may have advantage of it. And as to the unreaſonablenels, 
although it is common ſans nombre, yet it ought to be ſtin 


ſcription, 
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Powell juſtice, the general ſtint of common is by a 
and couchant, grant at this day common in groſs Common in 
ſans nombre. not commence by grant; be- aß Jun, 5 
ing in the inhabitants and occupiers, who are not capable to take 24 _ 
by grant. This common cannot be extinguiſhed or apportioned: 
by purchaſe of part of the land, nor can the lord improve againſt 
ſach commoners. The. reaſon given in Gateward's caſe cannot be 
anſwered againſt preſcription and cuſtom for occupiers to have 
common, though one ſhould admit that the authorities cited there 
do not prove it. Copyholders may have cuſtomary common, 
their eſtates being alſo by cuſtom, but their common may be ex- 
tinguiſhed, . Ry 


Z 
* 


. Treby chief juſtice. It is agreed, that this common cannot be 
good by preſcription; the queſtion then is, if it be better by 
cuſtom. In ancient time ſuch grants might be, as to the inhabi- 
tants, Sc. which were then allowed good, as the grant of the 
iſle of Wexham, but ſuch grants would not be good at this day. 
So in this caſe a grant of ſuch a common to the inhabitants for 
incouragement of habitation in the fen country may be ſuppoſed, | 
which ought to be adjudged good, if there had been conſtant en- 
joyment under ſuch grant. See 2 Keb. 68. 3 Keb. 247. where 
ſuch common is mentioned to be good by cuſtom. But one ought 
not to preſume any act of parliament in the caſe, for ſuch pre- 
ſumption would make all unreaſonable cuſtoms good; but theſe 
cuſtoms ought to appear of themſelves to be reaſonable, otherwiſe 
they will not be good; and therefore here the plaintiff ſhould have 
ſuggeſted ſome particular reaſon to make the cuſtom good, as for 
the better peopling of the fens, &c. for no reaſon appears in this 
record to maintain the cuſtom, but the plaintiff ſhould have ſhewn 
it; and it is not. ſufficient to ſay, that it may be reaſonable, which 
might appear in evidence, but it ought to appear to the court. 
Although a common ſans nombre may be granted at this day, yet Common /ans 
uch grantee cannot grant it over. Blencowe juſtice. It will be #-»bre not 
very difficult to maintain this cuſtom. The plaintiff might have 1 
declared of a levant and couchant, and a ſmall evidence would 
have induced the jury to have found it, if it had been traverſed. 
4 Inhabitants 
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immaterial. But per curiam, the vet being 
plaintiff, it is well enough. For if it had been paid in 68, 
not been unpaid in 89; and it is like Nicholls caſe, 5 C. 43. 
there the judges ſeem to be of opinion, that if the verdict 
been for the defendant, it had been ill. And per Powell juſtice. 
If payment be pleaded to a fingie bill, it is good after verdict. 
relatione m'ri Daly. 
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Beal verſ. Simpſon bailiff of the liberty of Pomfret. 


ASE for eſcape. The plaintiff declared as adminiftrator to 
J. S. durante minoritate of A. which A. is yet within age, 
that B. being in the cuſtody, &c. of the defendant, he permitted 
him to eſcape the third day of Fe The defendant pleads, 
that the ſaid B. being in his cuſtody, a habeas corpus iſſued out of 
this court in Hilary term returnable in Trinity term; which ba- 
beas corpus being delivered to him before the eſeape, he by virtue 
thereof ſuch a day before the return thereof took the ſaid B. out 
of priſon, and carried him to We/tminſter, and there delivered him 
in cuſtody to the Het, Sc. The plaintiff replies by proteſtation, 
that the ſaid habeas corpus was not delivered to the defendant be- 
fore the ſaid B. was taken out of priſon; and pleads, that a habeas 
corpus iſſued in Michaelmas term returnable the firſt day of Hilary 
term next following, but the defendant did not take the faid B. 
out of priſon by virtue of that writ z but after the return of the 
ſaid writ the defendant without the plaintiff's knowledge took the 
ſaid B. out of priſon, and he being out of priſon, the defendant 
by covin procured another writ of habeas corpus to be iſſued tele 
before, which iſſued out returnable in Trinity term; and by fraud, 
and by colour of that writ ſued out by fraud, the defendant took 
the ſaid B. out of priſon ; ab/que hoc that the ſaid B. was taken 
out of priſon virtute of the former writ, The defendant de- 
murred. Gould ſerjeant argued, 1. That the declaration is not 
good, becauſe the plaintiff declares as adminiſtrator durante 8 
2 ri 
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tate of A. and fays that A. is yet within age, but does not 

that he is within the ans ES RY 
niſtration ceaſes; and within ally ſhall be intended the 
age of twenty one years, and then 4. may be within the age of 
twenty one years, and get more .than ſeventeen, and then the 
plaintiff has no authority. So that the plaintiff having only a par- 
ticular authority for a certain time, he ought to ſhew that it is con- 
tinuing ; as tenant pur auter vie ought to ſhew that ceſluy gue vie 
is not dead. Co. Li. 41. And there is a difference between a plaintiff 
and the defendant, for the plaintiff ought to intitle himſclf by ſhew- 
ing particularly the age of the executor, where he ſues in his right ; 
but where an action is brought againſt ſuch an executor, there the 
plaintiff has no need to ſhew it, becauſe he is a ſtranger to the exe- 
cutor's age, but finding a man medling in the adminiſtration is ſuf- 
ficient cauſe for him to bring his action againſt him. 2 Cro. 110, 588. 
Yb. 128. Hob. 251. 1 Cro. 602. 5 Co. 29. Pigott's caſe. 2. The 
traverſe, is not good, it being that the defendant did not take the 
ſaid B. out of priſon virtute brevis praedicti, for it is a negative 
pregnant. Anger v. Hutton, Paſch. 18 Car, 2. B. R. rot. 316. 
2 Cro. 87. But in this caſe there ſhould not have been any tra- 
verſe, becauſe the plaintiff had confeſſed and avoided the firſt writ, 
and then he ought not to take a traverſe to it. The defendant.in 
this caſe is not eſtopped by the Zefte of the writ, but might have 
ſhewn that it was ſued after the time of the teſte of it. And the 
plaintiff in this caſe ſhould have relied upon the fraud,, for by this 
traverſe he has tied the defendant to join in it, and has not given 
him any opportunity to anſwer, and ſhew the ſpecial matter, when 
the writ was firſt ſued out. Myott ſerjeant for the plaintiff argued 
e contra, . 


Powell juſtice. The difference where the plaintiffs or defendants An a&tion 


* : brought by 
are ſtrangers to the executor within age as to the ſhewing of the ese . 


_ Executors age is grounded upon great reaſon ; becauſe privies ought ring the mi- 
to ſhew their authority, but ſtrangers to it cannot. 2 Roll. Abr. 4.66, noriy of 7.5. 
And for this reaſon the plaintiff in this caſe being privy to the exe- — — 9 
cutor within age, ought to ſhew his age; and if he does ſhew it, ment that FS. 
and does not aver it ſufficiently, it is not good upon demurrer, and not * * 
it is not aided by verdi&t here. But the queſtion is in this caſe, Gums, where 
whether the defendant has not aided this defect by pleading over the aclion is 
other matter, and not relying upon this deficiency of the declaration; 2 . 
for he has admitted by his plea, that the plaintiff is a perſon able to ee But 
bring the action. 2 Cro? 240. Telv. 128. In Pigot's caſe the der the omiſſion 
fendant pleaded a plea as in this caſe, but there was an ill averment — 
there, that the executor was not twenty one; and an ill averment Poſt. 486. 

s worſe than the omiſſion of an averment, or an uncertain aver- Ae 212. 
ment. Brownl. 247, 8. And for this reaſon he took it, that 
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M 
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aided it. 
virtute cujus is traverſable. 41 Edu. 3. 
matter of law is only iſed in the virtute cujus, then it is not 
traverſable. Plowd. 430. But matter of fact in the virtute eujus is 
traverſable, 9 Hen. ö. 20. and admitted in Fyfer and rh caſe, 
in Hob. 52 . which in probability would not have itte 
there, the caſe being ſo greatly debated, if it had been thou 
material. And in xz 20. it is the opinion of Saunders, | 
virtute cujus is traverſable. It is not any negative pregnant, be- 
cauſe all is admitted, but only the taking out of priſon by virtue of 
the writ. 


Telly chief juſtice, As to the firſt exception, he agreed the 
difference between a ſtranger and a privy to the executor, 2 Sid. 60, 
and it is a defect, which is not aided but by verdict. 1 Cro. 240. 
Telv. 101. And under age ſhall be intended under the age of twenty- 
one. 1 Roll. Rep. 400. But the defendant by pleading over has 
taken away this intendment, having by his plea admitted him able 
to maintain the action. And by this reaſon only the declaration is 
made good, where at the beginning of itſelf it was not good. As 
to the traverſe, he thought it to be ill, becauſe virtute cujus is not 
traverſable. After demurrer it is ill, but it is good after verdict; 
Which is an anſwer to Foſter and Jackſon's caſe, for the ſaid caſe 
being after verdict, was aided, as all perplexed and improper iſſues 
are, But m this caſe there is a ſpecial ene, and cauſe ſhewn 
that the traverſe is not good, but contains double matter, &c. 
And this traverſe would be intricate, and contain multiplicity of 
matter, v2, of fact, and of law; and for that reaſon it could not 
be put in iſſue, to be tried by the jury, which was his chief reaſon 
againſt it. For virtute of ſuch a writ is only that which the law 
ſays and expounds upon the writ. 1 Saund. 298. As if a writ be 
delivered to the ſheriff, Where the party is in his cuſtody, it is 
matter of law, whether the party be in cuſtody by virtue of that 
writ, by the delivery of it. But whether there was any ſuch writ 
or no, or whether it was delivered or not, is matter of fat. And 
after ſuch fact agreed in the affirmative, then is the matter of law, 
whether the party was in cuſtody virtute of it, 2 Co. 48. and 11 
Co. 10. There the matter was not traverſable, inaſmuch as it was 
mere matter of law, and nothing of fact in the caſe. And if vir- 
tute cujus be traverſable, then the pleadipg of the ſtatute of uſes, 
that virtute cujus a man was poſſeſſed or ſeiſed may be traverſed, 
which is a mere effect of the law. 3 Cro. 328. Hob. and 
1 Saund. 20. are only caſes where the point paſſed 4 filentio. 
But 1 Saund. 298. is a judgment in point. A per quod is not tra- 
verſable, and there is no difference between per quod and m_—_ 
ch. 
4 


he thought that the 
21. 11 Ca. 10, When 
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Gould ſerjeant. There ifference between writs which 
to puniſh wrongs, and thoſe which are in advancement of right. 
Alſo a man cannot ſay, quod breve emanavit at another day, con- 
trary to the tefte of it; but proſecutus fuit the writ not before an- 
other day, may be pleaded. Hurt. 20. Hob. 244. 2 Roll. Abr. 576. 
Treby chief juſtice, Admit that one * ſay, quod proſecutus fuit 
a writ at another day than it bears fee, but not that the writ ema- 
navit at another day; in this caſe the traverſe ought to have been, 
that the party was taken out of the priſon before the writ delivered 


to him. 


Powell juſtice. But then it may be a queſtion, whether the 
ſheriff cannot juftify after the tee of a writ, before it be delivered 
to him? And Levinz ſerjeant, who was not in the cauſe, ſaid 
that it was adjudged that he might juſtify before the writ delivered 
to him. But Treby chief juſtice denied that, and 1 Saund. 120. 
agrees. Pe” 


At another day in this term the judges gave judgment in this caſe. 
Powell juſtice. The time of the iſſuing of the writ is traverſable. Time of iſſu- 
There is no confeſſing and avoiding of the writ mentioned in the 1 
plea; for the plaintiff ſhews, that there was no ſuch writ, but b 
another writ ſued out after it. He might in this caſe have traverſed 
the delivery of the writ, that being alleged by the defendant; but 
he has not traverſed it, but the taking out of priſon virtute of the 
writ; and there being two things alleged, which were traverſable, 
it was at the plaintiff's election to traverſe the one of the other. 
He confefſed, that generally the virtute of a writ is matter and in- 
ference of law only, and then not traverſable ; but matter of fact Virtute of a 
may depend upon it, and then it is traverſable ; as in this caſe the vi uaverted. 
taking out of priſon, and for that reaſon it is here traverſable. 
And in ſome caſes it may be, that nothing but only the virtute of 
the writ is to be traverſed ; as if two writs be delivered to the ſheriff 
againſt A. one at the ſuit of B. returnable the firſt return of Hilary 
term, and the other at the ſuit of D. returnable the laſt return of 
the ſaid term; and D. procures a warrant upon his writ, upon 
which A. is arreſted after the return of the writ of B. and then 
glwes a bail-bond for his appearance; and in a ſuit upon this = 
| on 
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arreſted, and the bail-bond given, u 
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— — 
bond A. that he was arreſted upon the writ of B. 
the firſt return of the term, and that he gave the faid bai 
after the return of the ſaid writ, by which it is void by the 24 Hey, 6. 
cap. 10. the ſheriff replies, that there was another writ at the ſuit 
of D. returnable the laſt return of the ſaid term, and | 
that writ 
traverſe, abſque hoc that he was virtute of the 
and no other thing is traverſable there ; and if it be not traverſed. 
the bail-bond will be made void, where it was rightly taken, which 
is not reaſon. 3 Keb. 260. Rod v. Huans. 


| Treby chief juſtice contra. The virtute cujus is not traverſable 
in any caſe, and that is reſolved, 1 Saund. 298. and he himſelf has 
a report of the faid caſe, which agrees with the ſaid book, that it 
was held by the court there, that virtute cujus is not traverſable. 
When one ſays, ſuch a thing was done virtute of a writ, it is meant 
by authority of the ſaid writ, by an operation of the law upon the 
ſaid writ, without any ingredient or mixture of matter of fact; 
and a mere matter of law is not to be traverſed, and tried by a jury, 
Fyſter and Fackſon's caſe, in Hobart 52. is no authority in this caſe, 
being upon an iſſue tried; for if iſſue be taken thereupon, it is not 
void, but good after verdict. The queſtion in this caſe is, whether 
the party be bound to take ſuch an iſſue, that being before the court 
to be adjudged upon a demurrer, and in this caſe upon a ſpecial 
demurrer; and for that reaſon in this caſe he has ſaved to himſelf 
by the demurrer all the advantages, which might be taken to it, 
And the forms of pleading ought to be preſerved by us by all means, 
that being the chief reaſon of the preſerving the law ſo well until 
our time, The words virtute cujus, pen quod, practextu or vigore 
cujus, introduce a conſequence of law only, from the matters of 
fact before ſtated. Heath's maxims of pleading 165. 7 Hen. 7. 3, 4. 
which is cited and allowed, Plawd. 54, 193. Dier 185. ö. where 
it is agreed, that the virtute cujus never introduces any new matter, 
but only colieQs the matter before. And if it be ſo, being the con- 
cluſion only, it ought not to be traverſed, but the matters precedent, 
upon which it depends, which are proper matters of fa&, and the 
virtute the concluſion of the law from ſuch facts. 7 Hen. 6. 5, 6, 7. 
accord. The caſe 9 Hen. 6. 20. cited, does not reſemble this caſe; 
for it is not ſaid there, that he was in execution virtute, &c. but 
that he was committed in execution ; and the commitment is proper 
matter of fact to be tried, whether there was ſuch commitment or. 
not. And the ſame caſe is 12 Hen, 6. 2, 3, where it appears the 
commitment was of fact, and there was an iſſue there joined; and, 
as has been ſaid before, if iſſue be joined, it is good. That a man 
was ſeiſed vigore of the ſtatute of uſes, will not be a good traverſe 
upon demurrer, yet after verdi& ſuch an iſſue would be good. . 
21 2 | --1 . — is 
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int. Suppoſe a 
another writ is delivered to him, 
it declares that he will not execute it, 
pon which he who delivered the ſecon 


juſtice. To the other matter the whole court agreed, that the 
advantage of the exception, for not averring that the executor. was 
within the age of ſeventeen, was waived by 

judgment was given for the plaintiff. 


FN Hilary 


thing but the virtute cujus is traverſable, us put before by. Powell 


pleading over. And 


8. C. 2 Salk. 


417, 646. 
Carth. 407. 
12 Mod. 219, 
Indictment 
ſor a libel. 


Hilary Term 
10 Will. 3. B. R 


Hir John Holt Chief Juſtice. 

Hir Thomas Rokeby | 

Fir John Turton 

Hir Henry Gould knight, Kings 
ſerjeant, this term was made Fuſtices 

4 juſtice in the King's Bench 
in the room of Hir Samuel 
Eyre deceaſed, 


— 


| Memorandu m, This term Mr. ſerjeant Darnall was 


made King's ſerjeant in the room of Mr. ſerjeant 
Gould made juſtice of the King's Bench. : 


— 


Rex ver/. Beare. 


HE defendant Beare was indicted at Exeter in Devon- 

ſhire, for that, that he 7 Will. 3. at B. in Devon compo- 

"" fed, made, wrote, and induſtriouſly collected, many 
falſe and ſcandalous libels; in uno quorum continetur in- 

ter alia juxta tenorem et ad effeftum ſequentem, viz. and then ſhews 
the words of the libel, &c. Which indictment being removed by 
certiorari into the King's Bench, the defendant pleaded not guilty. 
And being brought to trial at the aſſizes at Exeter, it was tried be- 
fore Nevill juſtice of the Common Pleas, and Rokeby juſtice of 
the King's Bench, then juſtices of aſſiſe, Ec. And the jury, as 
to the writing and collecting of the ſaid libels, find him guilty, 
prout in indictamento ſuperius ſupponitur ; and as to all other thing 
Sd N charge 
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indictment, ſufficiently and certain- * 77. 
ly ſhewn, that the words contained in the indictment were the ſame Newton v. 
with thoſe in the libel. - Sed non allocatur. For per curiam, the words 
[ juxta tenorem ſequentem) aſcertain and ſatisfy the court, that theſe 
are the ſpecifick words mentioned in the libel, For juxta is ſome- u. 
times uſed as an adverb, ſometimes as a prepoſition. It is uſed here 

as a prepoſition, as it is in all caſes where it governs an accuſative 

caſe, And where it is applied to a place, it ſignifies near to, or 

beſide ; where it is applied to a thing, it has the ſame fignifica- 

tion as ſecundum, i. e. according to; and ſecundum formam flatuti, 

Gc. is always held well enough. Plow. 28 5. b. 286. 6. Juxta 

vim, Cc. indenturae praedictae, is well enough. Co. Entr. 116. 

Then tenor imports the ſpecifick words. Reg. 169. a. Tenor is Teer. 
uſed in the ſame ſenſe as tranſcriptum, and upon the & fide of the 

leaf tenor and tranſcriptum are uſed indifferently for the ſame 

thing. Then if tenor ſignifies fraxſcriptum, tenor ſequens is as 

much as to ſay, that the words following are a true copy of the 

words in the libel; and therefore the jury could not have found 

the defendant guilty, if the words in the indictment, and thoſe in 

the libel, had been different. In the caſe of Ford v. Bennet intr. pord v. Ben. 
Hil. 34 & 35 Car, 2. B. R. Kot. 1154. where in a ſpecial action net. 
upon the caſe there againſt Bennett and others the plaintiff decla- 

red, that the defendants at Saltaſb procured a falſe and ſcandalous 

| libel againſt the plaintiff to be written in the form and under the 

colour of a petition; in which information, in form of a petition 

the libel continetur ad tenorem et effectum ſequentem ; two were 

found guilty upon not guilty pleaded, and five not guilty; upon 

which judgment was entred for the plaintiff; and afterwards upon 

a writ of error brought in the Exchequer chamber the judgment 

was affirmed, the exception being over-ruled without confidera- 

tion, And Holt chief juſtice ſaid, that he then thought the judg- 

ment to be given with too great precipitation, but he afterwards 

upon great conſideration had eſteemed the ſaid reſolution to be 

very good law. Mich. 4 Will. & Mar. Rex v. Fuller, and Mich. 

4 Will. & Mar. Rex v. Young, were cited as authorities in point, 

And therefore the whole court were of opinion, that notwithſtand- 

ing this exception the indictment was good, but if it had been only 

ad effetum ſequentem it had been ill, becauſe it had not imported d. hun 
that the words were the ſpecifick words which were in the libel, /*quenicn, 
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Libel copied. he was of opinion, that t 
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Writing is eſ- the libel; for if a man | 


ſential to a 
libel. 


Publication. 


libeller, for it was not a libel before it was written. 


- 
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regard the colleQi 
copying of a libel, 
not contriver nor compoſer of it, is criminal to 
this, he ſaid, that he would conſider, | confited, 
And (by him) it is not the infamous matter or words which make 
e libe k ſuch words, unleſs they are written 
he is not guilty of the making of a libel, for the writing is effenti 
to a libel ; and therefore if Beare writes ſuch matter he becomes 4 
And in 
caſes where a man does the act, which act cauſes the thing to be 
that which it is; that man ought to be conſtrued the doer of ſuch 
a thing. This rule proves itſelf, as well in all the great offenſe, 
as in all the leaſt. If A. contrives treaſonable matter, and B. writes 
the whole contrivance, B. is guilty as well as A. If an act of par- 
liament makes Sodomy felony, and does not ſpeak of abettors, and 
B. accompanies A. whilſt he does the fact, and keeps the door, B. 
will be guilty of the felony as well as A. 3 Inft. 59. The ſame 
law in the loweſt offenſes, where all are principals. As if A. holds 
B. while C. beats B. A. is guilty of the battery. It would be very 
ſtrange then, if in this caſe only, he who contributes ſo much to 
the doing of the thing (as he who writes does in this caſe of the 
libel) ſhould be conſtraed innocent, 


Objection. It is faid 9 Co. 59. b. Lamb's caſe, that a libeller 
ought to be either the contriver, procurer, or publiſher, 


Anſwer, That book ought to be expounded by Moor 813. 
where the writer of a libel is deemed in — to be the contriver 
and then Coke may be admitted to be law, otherwiſe not; for in 
the caſe in Coke the queſtion was of the publication of a libel ; and 
it was held, that the writing of a copy of a libel was not a publi- 


cation, but only evidence of it; but no queſtion was made, if he 


was a libeller. And for the matter of publication, the having of. s 
libel is not a publication, If a libel be publickly known to be pub- 
liſhed, the having of a copy is evidence of a publication; but c- 
tra, where it is not known to be publiſhed. 


Objection. The writing of a libel may be lawful, as by the 
clerk who draws the indictment, or by a ſtudent who took notes 
of it, &c. Then Beare being found guilty of writing generally 
for all that appears to the contrary, it may be a lawful vn 1 

2 niw. 


, 

in abtratto, ſuch general allegation is well enough, and it ſhall 
be intended of unlawful maintenance within the ſtatute. Beſides, 
that it cannot here be intended of ſuch writing ; for if an officer 
of a court, or reporter, &c. copies a libel, ſuch copy in writing 
is not a libel, becauſe it is not done ad infamiam of the party, but 
only to bring the criminal to puniſhment, 3 nf. 174. is a ſtrong. 
caſe, for there Jobn of Northampton is charged with writing only, 
nor is any mention made of publication, but the writing only is 
confeſſed, but the court were tender in the puniſhment, becauſe 


he was an attorrey. And Holt chief juſtice ſaid, that it was not The writing 
neceſſary in this caſe to pronounce his opinion, whether the writing of libel. 


of a copy of a libel be the writing of a libel ; for if it be not, then 
the jury having found the defendant guilty of writing a libel, he 
muſt be found guilty of writing of the original, and a copy could 
not have been given in evidence. E contra, if the copying of a 
libel be the making of a libel, then the writing of a copy is a 
great offenſe. But he ſaid, that to the end that the audience might 
not maintain a notion, that the copying of a libel by a man who 
has no warrantable authority to do it is not libelling, he would ob- 
ſerve; 1, That ſuch copy contains all things neceſſary to the making 
of a libel, viz, the ſcandalous matter and the writing, 2. That 
it has the ſame conſequence, for the writing makes the offenſe, 
becauſe by this means it is perpetuated, and of neceſſity at ſome 
time will come into the hands of other men; and there is as much 
danger in the writing of a copy, as in the writing of the original 
and for this reaſon being ſo adviſed, he ſaid, that he was of opini- 
on, that the writing of a copy of a libel is the writing of a libel. 
And if the law were otherwiſe it might be very dangerous, for 
then men might take copies with impunity ; and for the ſame rea- 
ſon the printing of them would be no offenſe, and then fare- 


wel to all government. The defendant Beare has had great fa- Compoſing. 


vour in the verdict, for when a libel is produced written by a 
man's own hand, and the author of it is not known; he is ta- 

ken in the mainer, and that throws the proof upon him; and if 
he cannot produce the compoſer, the verdict will be againſt him. 
As to the ſecond queſtion upon the verdict, vig. whether this 
amounts to an acquittal, becauſe the defendant being charged with 
the compoling, writing, and making ; and being found not guilty 
of the making, he is found not guilty of the writing alſo, becauſe 
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Verdi re. find, that B. did not make the libel, after which they find that 


government, it, the ande 
of this notion, ſee Vinnius 741. by the law of the twelve tu 
And afterwards when the civil law was digeſted into a method 
the emperor Juſlinian about the year 741. in his Infitutes kb, 4 
tit. de injuriis 4. where the writing of a libel is diſtinguiſhed, and 
held to be an offenſe, And he faid, that he cited this authority 
becauſe Bracton, lib. 3. tit. coron. 135. ſeems to have transferred 
the ſame ſentence out of Juſtinian. And therefore (by him) judg- 
ment ought to be given for the King, 


Turton and Rokeby juſtices cited ſome caſes, to prove, that the 

writing of a libel, without publiſhing, was puniſhable in the Star. 

Chamber, and by conſequence now puniſhable by indictment. Hy, 

62, 215, 121. Poph, 139. 12 Co. 35, And they ſaid, that the 
defendant was found guilty, prout per indictamentum praedicfun 
ſupponitur; which includes all the aggravating adverbs in the in- 
Collecting of dictment, as proditorie, &. And Rokeby juſtice, that it is a 
libels. great offenſe to collect induſtriouſly ſuch libels. And as to the 
Verdict inter finding of the verdict he ſaid, that the verdict being the words 
om — of lay-people, _ ought to be underſtood according to the vulgar 
ng to vulgar = . . 
acceptation. acceptatlon; and therefore though the writing in point of law is 
making, yet it was underſtood in common ſpeech otherwiſe, 

And therefore if A. invents the matter, B, makes rhime of it, 

and C, writes it, every one in common underſtanding may be 
diſtinguiſhed by ſome ſpecial term, as A. the inventor, B. the 

poet, C, the writer, though the law denominates them all makers; 

and ſo the verdict will be free from repugnancy, 2. If the jury 

p'gnants which amounts to the making, that will be repugnant, and ſhall 
be rejected, for all that is inconſiſtent with what they have found 
before. Hetley 4. Moor 431. Dier 372. Judgment for the King. 
And Beare was fined 500 marks, and ordered to appear at the al- 
ſizes at Exeter with a paper denoting his offenſe, But the laſt day 
of the term his fine was remitted to 100 marks, 
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Clayton ver/, Kinaſton, 
Intr. Trin. 10 Will, 3. B. R. Rot. 246. 
Layton executor of Clayton executor of Winterſhall brought s. c. .: Moe. 
C covenant againſt Ninaſton; in which the plaintiff declared __ n . C. 2 talk. 
articles of a made the firſt of May 1676, between Kill mn 
grew, Kinaffon, and others, of the firſt part, and Winterſhall of f b 
the other , in which (inter alia) it was covenanted, that if 610. 55. 
Winterſhall would quit the company of actors of comedies, and 
give notice thereof in writing three months before, or if Kinaſtor 
and the others ſhould declare him incapable of acting by note in 
writing under their hands; that after three months after ſuch no- 
tice as aforeſaid, or ſuch declaration, Vinterſball ſhould be allowed 
by them, or others to be added to the company, 55. per diem for 
every day of acting out of the profits of acting; and after his 
death 100/, ſhould be paid to his executors within three months; 
and if Winterſball ſhould die before ſuch notice, &c. then his exe- 
cutors ſhould have 100/. within ſix months after his death; pro- 
vided that ſuch notice ſhould not be given, but in an acting week, 
and the three months to be compleat by acting weeks; and the 
plaintiff aſſigns for breach, that Vinterſball died the ſeventh of 
June 1679, and the 100/. were not paid within the fix months, 
nor at any time after. The defendant pleads, that at the ſame 
time there was another deed executed between K:/l:zgrew and Win- 
terſhall of the firſt part and Kina/ton of the ſecond part, with the 
ſame agreement as in the other deed, and moreover, that after ſuch 
notice given by Kinaſton, &c. as aforeſaid, Kinaſton ſhould be diſ- 
charged from all debts, &c. and ſhould be indemnified from all 
agreements or ſecurities at any time before made or thereafter to be 
made for the uſe of the company; and the defendant avers, that 
he gave notice, and that three months elapſed before the death of 
the plaintiff's teſtator, viz. Winter/hall, by which he became diſ- 
charged, Cc. and he pleads this by way of defeaſance to Winter- 
fhall's deed, The plaintiff demurs. And the principal queſtion 
was, Whether this ſecond decd could be a defeaſance of the firſt. 
And it was argued for the plaintiff by Mr. Mauntague, that it 
could not; and by Sir | ih a Shower and Mr. Northey for 
the defendant, that it might, for avoiding circuity of action. For 
the defendant Kinaſton being diſcharged by his notice given, &c. 
might have covenant againſt the executors of Winterſtall upon the 
covenant that he ſhould be indemnified, &c. and the quantum of 
the damages would be that which the executors have recovered 
againſt him in this action; and where the plaintiff ſhall not recover 
more 


* 
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Cireuity of oc · more 
tion voided. 4 inſt the plaintiff; there the law will 
amount to a defeaſance. And therefore w 


wil debet 


in 
rent. that, un 
— deduct.) And upon the ſame reaſon, Co. Lit. 
rebutter upon warranty is adjudged, And the difference is, w 
ſo much ſhall be recovered upon the plaintiff's covenant, as he re. 
covers againſt the defendant ; and where but 
is an anſwer to the caſes in 1 Ander/. 3 
that difference is taken there as the foundation of thoſe reſolutions, 
And one deed may be defeaſanced by another deed executed at the 
Shower 46. ſame time. 2 Saund. 47, 48. Co. Lit. 207, 3 Cro. 125. 21 Hen, 
7. 23. 1 Roll, Abr. 590. And it has been adjudged in this court, 
Mich. 3 Will. & Mar. Intr. Trin. 3 Will. & Mar. Rot. 194. 
Cammell vs Scarvill or Cammell v. Edwards, that a covenant not to ſue a bond 
Edwards. will amount to a defeaſance. See 3 Cro. 352. Ney 5. Moor 811. 
Relesſe. And to this point Holt chief juſtice this term delivered the opi- 
nion of the court, that the ſecond deed could not be conſtrued to 
See 2 Ventr. be a defeaſance in this caſe ; becauſe the two deeds, being made at 
217. Gawden the ſame time, ſhall not be conſtrued to deſtroy themſelves ; but 
v. Draper. if Kinaſton for deſiſting to act ſhould be diſcharged of his cove- 
nant, the ſecurity of Y/inter/ſhall would be much diminiſhed, if it 
were not totally deſtroyed, for the joint remedy is altogether de- 
ſtroyed, and perhaps the ſeveral remedy alſo; for where two are 
Releaſeto one jointly and ſeverally bound in a bond, a releaſe to the one diſcharges 
obligor or co the other. But he ſaid, that he would not give any opinion, how 


venantor. 


Ro. Abr. 412, the law would be in ſuch caſe in caſe of a covenant; but that the 
(G. a.) pl. 5. joint remedy is deſtroyed, is without doubt. And certainly it 


4. 

Bro. Prærog. 
124. 
Li. Rep. 191 
Co. Lit. 232. 
Hob. 10. 
Mo. 855. 
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the defendant, than the defendant his covenant 
— ad — 


6 were part of the 
5. the 


07. and Moor fl. 80. And 


could never be the intent of the parties, that the deed ſhould be 
void as ſoon as it was made. But if A. be bound to B. and then 
B. reciting the bond, covenants to fave him harmleſs. abſolutely, 
or upon a contingency ; this amounts to an abſolute defeaſance in 
the one caſe, and in the other caſe after the contingency happens. 
And it is ſo, for avoiding circuity of action. But here there is no 
relation between the deeds; and the words of the covenant are, 
to be diſcharged and ſaved harmleſs from agreements, &c. before 
made, or herereafter to be made; but no mention is made of the 
ſecurity at the ſame time given. Beſides, that the intent of the par- 
ties was, that they ſhould be mutual ſecurities the one to the other, 
and therefore the one deed cannot be a defeaſance of the other. 
Mr. Northey took exception to the declaration, becauſe when the 
plaintiff comes to the deed, he ſays only, between Killigreu and 
2 Edward 
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. 
is once well 
may 


charged, and aſterwards 
be well enough. See Tel. 103. 3 Cre. 


S King's ſerjeant anſwered, that 
be intended the defendant, and 


Averment. 


which makes for his advantage. 5 Co. 78, 5. 3 Cre. 405. 7 Co. 
10, A difference between a condition precedent and ſubſequent ; 
in the latter caſe one has no need to aver performance, contra in 
the former. Poph. 28. So in pleading of ſtatutes the pleader ſhall 
plead only the enacting part; and: if there is a proviſo, which is 
for the advantage of the other party, he ought to ſhew it. Plow, 
376. 4. 1 Leon. pl. 202. But the whole court held the plea in- 
curable for this defect. For where the proviſo is by way of de- 
feaſance, it ought to be pleaded by him that takes advantage of it; 
but here this alters the tenor of the covenant by tying it to an- 
other notice than the general words of the covenant would require; 


and therefore it is part of the covenant itſelf. Judgment for the 
plaintiff. 


Hyleing ver/. Haſtings. Ante 389. 


7 OLT chief juſtice reported in the King's Bench, that he had S. C. Comyns 
put this caſe to all the judges of England (except Lechmere) Fonditional 

aſſembled at Serjeants inn; and that they were all of opinion, that promiſe wil 

this conditional promiſe had brought the caſe out of the ſtatute of ade 10 
limitations, and that a general indebitatus aſſumpfit might be well Ae 15 
maintained, becauſe the defendant has waived the benefit of the 

ſtatute. And it is as ſtrong as an expreſs promiſe, after the condi- 

non is performed, via. the proof of the debt, which ought to be 

done in evidence upon the indebitatus aſſumgſit, 2. It was moved, 


1 whether 
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Bore sche yhether the 
—— 10 4 now green, 

and they all were of opinion, 
evidence of a promiſe, And Rokeby juſtice 

of trover and converſion, where a demand 
evidence of a converſion, but not a converſion. Judgment 


Ward ver/. Everet. 


Intr. Hil. 7 Will. 3. B. R. Rot. 718. 


8. C. 5 Mod. D Eplevin. The defendant avows as, bailiff to Carina and El. 
Sal 800. zabeth Cromwell, for that, that Sir Robert Carr was ſeiſed 
Carth. 340. in fee of the place where, &c. and being ſo ſeiſed, granted one 
1 annuity or annual rent of 100 J. to Carina, Elizabeth, Anne, 
ome 27 Mary, and Hefler Cromwell for their lives and the life of the fur- 
vivor, to be equally divided among them, viz. 20 J. for each of 
them during their lives, and after that the firſt of them ſhould 
die, that her part ſhould be divided equally among the ſurvivors; 
and then follows the ſame limitation, if the ſecond and thid 
ſhould die; but when the deed comes to the two laſt, there is no 
limitation of ſurvivorſhip between them; that Carina and Fliza- 
beth were the two ſurvivors; and for rent arrear, as bailiff to 
them, the defendant avows, Cc. The plaintiff in bar of the 
avowry pleads, that by an act of parliament all conveyances made 
by Sir Robert Carr before April 1630 were made void; and that 
this conveyance was ſuch, Sc. Upon iſſue joined upon this plea 
in bar, and trial at bar, the verdict was for the avowant. And 
ſerjeant Pemberton about three years before this time moved in 
arreſt: of judgment, that the avowry was ill; becauſe by the 
Tenants in grant the grantees were tenants in common of this rent, and 
com in a. therefore they could not join in avowry, but ought to avow fe- 
join in a . f x 
vowry. verally. Litt, ſect. 317, And upon this exception the matter 
was referred, and lay dormant for three years and more. And 
now this term Mr, Mountague argued for the avowant, that this 
was a jointenancy. For it is a grant of an annuity of 1000 
to five, which is joint by operation of law; and the clauſe, to 
be equally divided, will not make it a tenancy in common in 4 
See 3 Cr0. deed, otherwiſe in a will. 2 Roll. Abr. go. Sti. 211. See. 
799%. Li. 180. b, Cro, Car. 74. Dier 361. 3 Cra. 25. 1 Sound. 
282. 


Per Holt chief juſtice. This ſeems to be a ſtrong caſe of a join- 
tenancy: For when Sir Robert Carr has granted an annuity to * 


4 ce 
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words, equally to be divided, will not make a 
a and the limitation of 20/. apiece 


of diſtribution, not ſevering And this is like the caſe 


the 
Knight, 5 Co. 55- where it is held, that the rent iſſued out of the 


— 


whole, and the (ws. 10s, for the one, &c.] was only an indica- 1s. expls- 
tion of the ſev — —_— — For when 
the grantor one rent, it is repugnant to the words of the | 
OF to make it ſeveral ts of ſeveral rents, As if A. ſhould 
grant two acres to B. and C. viz. the one to B. and the other to C. 
the [v/2.] is repugnant. See Hob, 172. And Holt ſaid, that this ö 
caſe cannot be diſtinguiſhed from the caſe in Co. Li. 169. b. where 

one coparcener grants a rent of 20s, for equality of partition to the 

other two, vis, ten ſhillings to the one, and ten ſhillings to the 
other; they have but one rent, and the [ viz. ] is only explanatory. 

Then the limitation of 20/. cannot make a tenancy in common 

here, for tenant in common ought to avow de quinta parte centum 
librarum, and not for 20/, Judgment for the defendant by the 
whole court. See Drer 308, 9. Winter's caſe. 


Coxeter ver}, Parſons. 


R. Parſons libelled in the ſpiritual court againſt Coxeter, for 8. C. 2 Salk. 


having ſaid of him, that Parſons had no ſenſe, was a dunce 592. 

and a blockhead, and he wondered that the biſhop would lay his — 

hands upon ſuch a fellow, and that he deſerved to have his gown Ave 212, 

pulled over his ears. Upon a rule to ſhew cauſe why a prohibition 397: 

ſhould not be granted, Sir Bartholomew Shower cited 2 Roll. Abr. 2 2 
* . | . 

295, 7. Prohibition denied to a ſuit for calling a parſon knave. 

2. That by the 13 Eliz. cap. 12. he is liable to be deprived for 

being unlearned. To the firſt, Holt chief juſtice ſaid, that a con- 

ſultation was denied in this court, in a caſe where a prohibition 

was granted to a ſuit for calling a parſon knave, upon demurrer 

to the declaration upon the prohibition, between Nelſon and Haw- Nelſon v. 


kins, Mich. 8. and Hill. 8 Will. z. B. R. For it imports nothing Hawkins. 


Cs > of — 4; — . = —— 4.4 


of ſpiritual defamation ; for a parſon may be a knave or a block- fe. 

head, as well as another man ; and no puniſhment is inflicted upon Holt 593. 

parſons in the ſpiritual court, for being ignorant or knaviſh, And 

he cited a caſe in this court between Bill and Field, where A. ſpeak- Bill v. Field, 

ing to B. of C. (who was abſent, and was gone to be made a ju- Lev. 52. 

ſtice of peace) ſaid, C. will make ſuch a juſtice as Major Bill, who 

is a fool, and an aſs, and a blockhead, and a buffle-headed juſtice ; 

in an action brought by Bill for ſpeaking theſe words, after verdict 

for the plaintiff, upon not guilty pleaded, judgment was arreſted. 

And as to the ſecond, Holt ſaid, if that was as Sir Bartholomew 

SP Wer urged, then it was a temporal damage ; and for that he Temporal 
ſhall loss. 


© Caſes in B. R. 


— - — 
— . — ———  - — 
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dun have an ation, and cannot fue in the ſpiritual court. Proki. 
bn Gn 7 
Rex verſ. Fell. 
8. C. 1 Salk. FETT keeper of Newgate was indicted for the eſcape of Birkin. 
272, 287. head, who was committed for high treaſon in conſpiring the 


5 Mod. 414+ death of the King. Upon not guilty. pleaded, verdict for the Ki 

ducts And now Sir Bartholomew Shower and Mi Northey moved in — 
for an eſcape. of judgment, that it was ſaid only that Fel! ſuffered Berkinhead to 
3 = 594: eſcape, being in his cuſtody oneratum pro alta -proditione, &c. and 
* Ro. Abr. does not ſhew, that he was committed for high treaſon to the cy. 


806, 809. ſtody of the defendant. And for this exception judgment was ar- 
13 0 reſted. For per Holt. chief juſtice, if a man be in cuſtody of Fel} 
13 Cro. Jac. for. a treſpaſs, and another perſon goes before a juſtice of peace, 
588. pl. 11. and ſwears high treaſon againſt him, he will be in cuſtody of Fel} 
and alſo charged with high treaſon ; but yet ſince he was not com- 

mitted to Fell for high treaſon, Fell ſhall not anſwer for his eſcape, 

as the eſcape of a man committed for high treaſon. The precedents 

are, ciljus ex cauſa commiſſus fuit. And in the caſe for the eſcape 

Error in the of the lord Grey the mittimus was ſet out; and though error in the 
communente Commitment will not excuſe the gaoler (as if a man be committed 
the gaoler for for high treaſon, there to continue until farther order) if he permits 
an eſcape. the man committed to eſcape, yet the gaoler ſhall never be charged 
| for the eſcape of the man, as committed for an offenſe, for which 
he never was committed to him. And he reprehended the King's 

council, for not followi..g the ancient precedents. Another ex- 

ception was, that it was ſaid, Berkinhead was committed priſonae 

de Newgate ſub cuſtodia vicecom. ſo that it did not appear that he 

was committed to the cuſtody of Fell; and alſo to ſay, that he was 
committed priſonae, &c. was inſenfible, becauſe a man cannot be 
committed to a place, but to a perſon, &c. To the firſt point they 

Gaoler liable held, that this was well enough. For if Berkinbead was commit- 
to _ ted to the ſheriff, and the gaoler permits him to eſcape, the gaoler 
3 is liable; for the priſoner is in the cuſtody of both. And though 
was to the ſome ſcruple has been made, whether the ſheriff be in ſuch caſe 
x chargeable | Sce Hale P. C. 114. The ſheriff ſhall not be charged 
a ee criminally, viz, to extend to Jife or limb; though he is liable to 
criminally for payment of damages in eſcape for civil cauſe] without doubt he 1s. 
naps Su For by 14 Edo. 3. cap. 10. the ſheriff ought to put in ſuch a 
0 gaoler, as for whom he will be anſwerable; and 19 Hen. 7. cap. 10. 
which reſtores the gaols to the ſheriff, ſays, that in all caſes where 

the gaol belongs to the ſheriff, he ſhall be chargeable for eſcapes. 

And Holt ſaid, that he made mention of it for the good of ſheriffs, 


and not to cauſe examination.of what is paſt, And as to the E 
= pa , 
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Holt chief juſtice ſaid, that it was according to 
point, lr commitments frifinee  tarri Londen are 
ſuch commitment is a good commitment to the lieutenant 
Tower. 3. A third exception was, that it did not a 
ting Berkinhead to have been committed to the priſon a 
treaſon) that he was under ſuch commitment at the time of 


for it be he was „Cc. But this was over- 
cleape' ger Holt chief juſtice held, that that 


ought to come of the Priſoner par- 


other fide. And if a man was pardoned, yet the ſheriff ought not doned eſcapes. 


to take notice of it, until his pardon was allowed in the King's 
Bench, or ſome other court ; for the ſheriff cannot allow the King's 
pardon ; and it is criminal in him to permit a priſoner to eſcape, 
before ſuch allowance had. * 


Rex v. inhabitantes de Riſlip. Ante 394. | 


THIS caſe being now debated, Holt chief juſtice and Gould 
| juſtice were of opinion, that Riſſip was concluded. And 
Gould juſtice ſaid, that Harrow being firſt poſſeſſed of Edlin, and 


2 Salk. 492. 
3 Salk. 260, 
261, 


removing him to Riſip as the place of his laſt legal ſettlement, 


from which order Riſlip appealed, and the order was confirmed upon 
that appeal, Riſlip is concluded from conteſting that it was the 


place of his laſt legal ſettlement ; becauſe R://ip upon the appeal 
had the advantage of that matter; for if Riſlip could have ſhewn 


that there was another place, where Edlin was lawfully laſt ſettled, 
Edlin ought to have been ſent back to Harrow, for then he was 
not well removed to Riſſip, the place which was poſſeſſed of him 
being obliged to maintain him, until they can find where he was 
laſt legally ſettled. Rokeby juſtice was of opinion, that the appeal 
to the ſeſſions was not final in any cafe, but it might be removed 
into the King's Bench, and examined there upon the merits. Turton 
juſtice was of opinion, that Rip ſhould be concluded againſt 
Harrow, but not againſt Henden, becauſe Hendon was not party 


to the ſuit. The court being divided, it was adjourned till the 
next term. | 


Ethericke ver/. Cooper, 


PE R Holt chief juſtice, if the ſheriff takes inſufficient bail, he 
is liable to an action, as well as to amercements, 


[3 * 8 2 ö 5 Rex 


8. C. 1 Salle. 


99. | 

6 Mod. 122, 
Sheriff takes 
inſufficient 


bail. 
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Rex ©. inhabitantes parochiae Boughton in Kent. 


Rate toreim- AA Rate was made by a conſtable, &c. upon ſeveral pariſhes 
—_— reimburſe himſelf his charges in conveyance of frurdy C 
Foley's Poor gars, Cc. according to 14 Car. 2. cap. 12. par 18, which was 
Laws 11, 32. confirmed at the ſeſſions. And it — by certiorari, 
a motion was made that it might be qua 1. Becauſe two ju- 

| ſtices are directed by the ſtatute to confirm it, and not the ſeſſions 
Where no But per Holt chief juſtice, where authority is given to two juſtices 
ge" of peace to do any act, the ſeſſions may do it in all caſes, ex 
— has where appeal is directed to the ſeſſions. 2. Becauſe the conſtable 
which two ju- has power only to charge his own pariſh, as conſtable of which he 
— ah is put to this expenſe. And for this exception it was quaſhed. 
Law c. 45. ſ. And Holt chief juſtice took a difference; where ſeveral pariſhes are 
10. in one and the ſame town, ſuch an order may be good. [See the 
ſtatute, which ſays, pariſhes.] But that not being alleged here, it 

cannot be intended. 


| Rex ver/. the mayor and aldermen of Hertford. 


8. C. 1 Salk. FTER ſeveral motions and debates at the bar, leave was given 
55+ 37 370. by the court to file an information in nature of a guo war- 
Cart a OJ L 


1 Sid. 86. vanto, in the name of Sir Samuel Aſtrey, againſt the mayor and 
Stat. 4, 5 W. aldermen of Hertford, to know by what warrant they admit per- 
NM. c. us. ſons, who do not refide within the borough, to the freedom of 
V © the corporation. And Holt chief juſtice ſaid, that if the defen- 
Judgment in dants were found guilty, they ſhould be fined., And the difference 
940 werran'®: of the judgments in this caſe and in the writ of quo werrants is, that 

in the latter caſe the judgment is to ſeiſe the franchiſe into the King's 
Proceſs in an hands, but in the other caſe only an cer of the particular franchiſe. 
—— in That the firſt proceſs in this caſe is ſubpoena, and afterwards di/- 
guo warrants. Tringas; and it being in a foreign county, there ought to be fifteen 


days between the 7e/te and return. 


m_ Inhabitants of South Moulton in Suffolk. 

| ſerves half a 
year, rt" N order was made to remove a woman from B. to C. And 
gm" upon appeal the matter was ſet out at large. And it appeared, 


1750. Edit. that ſhe was a covenant ſervant firſt for half a year, which time 
ory 3.46 the ſerved; and then for another year, and ſerved half of that, 
8 56. And the queſtion was, whether this was a ſervice for a year within 


2 eff. Ca 111, the new ſtatute? And Rokeby, Turton, and Gould, juſtices, (ab- 


- $16.119,119, 


ſente 
124, 125,163, 
188. 
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Holt chief ) held that it was; 1. Becauſe the ſtatute 
the party ſhould ſerve a year. 2, They held, 


— only, 
chat it was not , that there ſhould be an order made at the 


ſeſions upon appeal. Mr. Faces, 


Coot ver/. Linch, 


Udgment was given for the plaintiff in the King's Bench in s. C. 1 Mod. 
} Ireland, and colts were taxed, And afterwards error was V. 
brought in the King's Bench here, and the judgment affirmed, g. C. 1 _ 
and the coſts taxed. And afterwards error was brought in parlia- 321. | 
ment here, and judgment affirmed. Upon which a capias was = = 
ſued here againſt the defendant for all the coſts given here. a a6 
And after motion and conſideration by the court, the execution 298. p. 3. 
was ſet afide, For by Holt, it cannot be good; for in this caſe we — 
a man cannot have a capras into any county of England, be- — _ 
cauſe the cauſe of action ariſes in Ireland, and there the venue vor lie for 
is laid. And therefore the original capias ought to iflue in Ireland. _ = 
But no capras can iſſue out of the King's Bench in Ireland, and — 2 
therefore they can have here, neither original capias, nor teſta-Judgment gi- 
tum capias, becauſe one cannot have an original. But the method“ „ 
is, to iſſue a writ, reciting all the proceedings here, directed to 
the chief juſtice of the King's Bench in Feland, and the execu- 
tion ſnall be ſued there of the whole. For though the judgment 
is affirmed here, yet the law ſuppoſes the parties commorant in 
Ireland, For the cofts are but acceſſory to the judgment. And 
ſuch writ or mandate determines the writ of error, and reſtores 
the cauſe in Ireland. And per Holt chief juſtice, it is the very Record te- 
record, which comes here out of Ireland, and not the tranſcript moved- 
of it. And it is no objection, that it ſhould be the tranſcript 
for fear of the peril of the ſea; for one might object in the 
lame manner, that upon error in the Common Pleas the tran- 
ſcript only is removed hither, for fear it ſhould be burnt or 
loſt, before it comes into the King's Bench. But in fact when 
the record in both caſes arrives here, then it is the true record, 
and not before; and that which is in Ireland, or the Common 
Pleas, ceaſes to be the record. | 


Foſter ver/. Hexam. 
| | Conuſance of 


12 Right King's ſerjeant came into the King's Bench, and de- 1 
manded conuſance for the biſhop of Ely in an action of treſ- I Ely. F 
pals quare clauſum fregit, which was removed into the King's Poſt. 475. 
: 12 Mod. 643. 
, Bench 
3 Salk. 79,80, 
10 Mod, 128. 
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6. Hit. 
C. B. 158. 


Mic. 14 Geo. 


2. C. B. 
Wells v. Tra 
hern and Etty. 


$ = 390. 

23. 
Comb. 319. 
1 Salk. 183. 
2 Keb. 4. 


Leon. 149- Bench by certiorari, and bail was put 


of under the ſeal of the biſhop, was read in Latin, t 
the record as it was, vis. treſpaſs, & c. and then the 
ceeded, et modo ad bunc diem venit Simon epiſcopus Rien. 

Tobannem Store attornatum ſuum, et petit cognitionem, Ge. qi 
dicit, that the place where, &c. is within the liberty 
biſhop ; ct quad alias, ſcilicet, Mich. 20 Edw. 3. B. R. Rot. 4. 
in treſpaſs and battery, and Hill. 21 Edw. 3. Rot. 21. B. N. in 
treſpaſs quare, &c. and Hil. 17 & 18 Car. 2. Rot. 229. B. R. 
in treſpaſs and ejectment, and Mich. 35 Car. 2. B. R. Ret. 151, 
in treſpaſs, aſſault and battery, this conuſance was allowed; and 
therefore he prays his privilege habendi cognitionem ; and then the 


ontry proceeds, guaefitum eft of the — i quid dicere queat, 


Sc. ſuper quo allacatur, Cc. and then day is given upon the 
roll to the parties at Ely, &c. et dictum eff to the biſhop, gud 
celeris juſtitia fiat. The two late records were produced in 
court; but becauſe the old records were not produced, and be- 
cauſe it was the laſt day of the term, and therefore unfit for 
ſuch a motion, and becauſe Holt chief juſtice doubted of the 


manner, it was adjourned. For Holt chief juſtice ſaid, that the 


true method of pleading ſhould be, to lay uſage immemorial, 


and not to rely upon it, but to produce the allowance in the 


King's Bench or in Eyre. And this is agreeable to the reaſon of 
the law; for ſince ſuch privileges do not lie in preſcription, but 
in grant, that alone cannot be a title to them, but becauſe that 
if the charter was before time of memory, &c. before the firſt 
of Richard I. the ſaid charter could not be pleaded, therefore by 
the ſtatute of quo warranto, 18 Edw, 1, one may lay a uſage, 
which is an argument of an ancient grant time whereof, &c. and 


then ſhew the allowance. But if no ſuch uſage hath been, then 


1 Salk. 183. 


the preſumption of the law is deſtroyed, and they muſt ſhew 
the patent, for allowances in the King's Bench or in Eyre are 
not pleadable. See Fofter v. Mitton. See Keilw. 189, 190. 
1 Sid. 103, It will be difficult to maintain this methed of plead- 
ing, In the caſe in 17 & 18 Car. 2, Holt ſaid, he remember- 
cd, that no exception was taken to the manner of the demand. 
Adjourned. Mr. Jacob. Poſt. 475. | 


Between Coote and Graham, and Paternoſter and Graham, 
Paſch. 1728, Conuſance was prayed for the univerſity of Oxford 
in theſe cauſes, becauſe the defendant was a gentleman commoner 
of Magdalen Hall, upon producing the chancellor's certificate, &c. 


And a rule was made to ſhew cauſe, And July 2. Trinity term 


1728, the rule was diſcharged. There was no ſuggeſtion, nor entry 


of the claim made upon record, Mr, Willes for the univerfiy, _. 
- | 8 A 


ing 
he lone m 
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Moſley ver/. Coldwell. 


* Lutw. Formedon in the deſcender was brought of two meſuages 
— — and of ſeveral parcels of land in Sbelley. The tenant 
part, and to quoad part pleaded nontenure; quoad the reſidue he 
2 pleaded, that the demandant had entred, and was ſeiſed 
| 4 Hom thereof; and concludes in abatement, The demandant demurs, 
pleaded, Lutwyche ſerjeant for the demandant argued, 1. That the pleading 
was repugnant and vicious; for the pleading of nontenure quoad 
parcel allows himſelf to be tenant of the reſidue; and then the 
pleading that the demandant is ſeiſed of the reſidue is repugnant; 
for if that be true, he is tenant of no part, and therefore he ſhould 
have pleaded nontenure of the whole. 2. The pleading that the 
demandant has entred is not good, becauſe it does not ſhew, when 
he entred, before the writ brought, or after it pending the action. 
If it was before the writ brought, it is not good; becauſe he had 
not right to enter, where the tenant might have entred upon him 
again, and then his action would be revived. 26 Hen. 8. 1. 4. 
5 len. 7. 7. If it was after the writ ſued, then it will abate the writ. Bro. 
5 M4 ON briefe 1, Long 5 Edw, 4. 116, 117, But he ſhould have pleaded 
N it puts darrein continuance, and the certain time of entry ought to 
be ſhewn, Gzrdler ſerjeant to the contrary, The plea is 00d, 
and could not be better. For as to part the tenant claims nothing, 
and as to that he pleads generally nontenure, As to the other part 
he has title, and is tenant at the time of the pleading, but the 

4 | demandant 


* 


ſhall be revived. But entry pending the action will abate the writ, Entry pen 
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f 
] 
| 


ba 
451 T 


+ 


an entry, Formedon in 


yy by 


tenant 


Powell juſtice, 1. The tenant having pleaded nontenure quoad 
cel muſt be taken to be tenant of the reſidue, ESE 
ſhould have pleaded nontenure to the whole. 2. The tenant has 


not pleaded, when the demandant entred, nor is it pleaded puis la Entry before 
darrein continuance ; and therefore it muſt be taken before the dhe writ 


| ie wi brought will 
writ brought, But entry before the writ will not take away the * 


demandant's action, eſpecially if the tenant has re- entred upon him, addon. 
as ſhall be intended by this plea; for by the re-entry the action 


ding 
and it is a queſtion, whether a re-entry in ſuch caſe would make anbau 


abate the writ, 
the writ good, Treby chief juſtice, formedon in the deſcender lies eee 


only upon a diſcontinuance made by the anceſtor, or when the when it lies? 
iſſue is barred of his entry 2 was agreed per curiam) for the 
reaſon of a formedon is, inaſmuch as the party cannot enter, but is 
put to that action, to recover his right; for where he may enter 
he ought; and ought not to ſue a formedon. And therefore if the 
demandant's entry be tolled, which muſt be intended upon the 
bringing of this action, if he has entred upon the tenant before 
this action brought, that entry will not make him ſeiſed by vir- 
tue of the intail ; but it will be a diſſeiſin to the tenant, and conſe- 
quently the tenant's re-entry has revived the formedon, for he can- 
not have another action. But if the tenant had not re- entred, 
there the demandant could not have maintained a formedon, being 
leiſed of the land, though he be not ſeiſed by virtue of the eſtate- 
tail. The tenant in this caſe muſt be taken to be tenant of that 
part of the land whereof he has pleaded the entry, &c. by his 
prong of nontenure to the other parcel. And if the demandant 
aas entred upon him, it muſt be intended pending the, writ, and 
which ought to be ſhewn ; but no time of the entry being ſhewn, 
the demandant could not reply to it; for he could not ſay, that 


he 


- 
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the writ ; for that is not 


no cauſe 
what is ſaid before, 
one mri Place. 


pick hve BE ra 


Kinſey verſ. Heyward, 


6. c. Lotw. yu ment was given in this caſe for the plaintiff by Treby chief 
juſtice, Nevill and Powell juſtices, — the opinion of Bln. 

2 Mod. 70, come juſtice: The caſe was thus; the plaintiff declared as admini. 
os ftratix to her huſband againſt the defendant as executor to 
245, ward in indebitatus aſſumpſit. The defendant pleaded non aum 
infra ſex annos. The plaintiff replies, that her huſband ſued a writ 

of clanſum fregit returnable in this court, in which.he intended to 
declare in afſumpfit for this debt againſt Heyuard; that Heyward 

died, and her huſband ſued another writ againſt the defendant, 
that then her huſband died, and ſhe being adminiftratix to her 
_ . - huſband ſued this writ, S. The defendant demurred, And the 
court gave their opinions in ſolemn arguments on the bench. (But 
the arguments of the three purſe juſtices were not heard by Mr, 
Place.) Treby chief juſtice, 1. In this caſe this writ is not main- 

Writ by jour- tainable by journeys accounts; for a writ by journeys accounts is 
pep ne maintainable only by the ſame plaintiffs, or one of them at leaſt, 
Arx. who ſued the firſt writ; but where the plaintiff dies, a writ by 
TY journeys accounts cannot be brought by his executor, Sc. And 
this appears by The terms of the law, Fitzherbert, and Statham, in 
title Journeys accounts, If the defendant dies, there the plaintiff 
may purſue a writ by journeys accounts againſt his executors, &. 
or if there are two plaintiffs, and one of them dies, the ſurvivor 
may have ſuch a writ, he being the ſame perſon who ſued the for- 
mer writ; but a writ by journeys accounts is maintainable in no 
caſe, but by the ſame plaintiffs, or ſome of them who were plain- 
tilfs in the former writ; but in no caſe ſhall be brought by an exe- 
cutor, or heir, &. Naſt, 107, 108, 417, 3 C. 174. Bro 
journeys accounts. 23 Theloal 407. b. 1 Ventr, 235. And with- 
out doubt there have been ſeveral occaſions offered, to bring ſuch a 
writ by executors, Cc. which would have been brought, if the 
lay would have allowed it. And the caſe of Eſtobè v. Thorow- 
gocd, adjudged in this court Mich. 9 Will, 3. [See before, 283. 
A general executor brought a writ by journeys accounts upon 4 
writ brought by the executor durante mincritate, and adjudged that 
the ſaid writ was well brought. And he aid, that he Was then of 
the ſame opinion; but he never was aſhanied to tetract his opini- 
on, when he is convinced upon better reaſon z and for this rea 
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| oy to ſtrain the point too far; for 
it muſt be the ſame plaintiff, only by repreſentation, but 


name ; for the ſecond writ is a continuance of the firſt, whi 
cannot be but by the ſame | ary not only in repreſentation, or in 
reſpe& of their office, but ſtrictly and truly the ſame perſon, 2. In The firſt writ 
this caſe the writ cannot be by journeys accounts, becauſe the for- 998ht to be 
mer writ ought to be continuing in court and returned. Fitab. 
journeys accounts 22, Raſt. Entr. 417, 11 Hen. 6. 34. For the 
writ 1s not in court before it is returned, but in this caſe it does | 
not appear that the firſt writ was returned, 3. In this caſe the Clay/unfregir 
firſt writ was a clauſum fregit, which writ is not maintainable, — bigs 
nor can be continued againſt executors ; and the ſecond writ ought + -mwAq 
always to be the ſame with the firſt, and uſually they were entred 
upon the ſame roll, and both together made only one record. 
4. In this caſe there is nothing of journeys accounts before us, for 
the ſecond writ is not ſaid to be brought per dietas computatas, as Second writ 
all the precedents are; though the meaning of the ſaid words he = -—y with 
did not well apprehend. The word dieta ſignifies a day's journey, ** 
and the beſt account of the word is given by Selgen, that _— 
the Chancery being a movable court, and following the King's court, 
and the writs being to be purchaſed out of the ſaid court ; the party 
who purchaſed the ſecond writ ought to have applied to the King's 
court, as haſtily (that he might obtain the ſecond writ) as the diſtance 
of the place would allow, accounting twenty miles for every day's 
journey; and for this reaſon he was to ſhew in the ſecond writ, that 
he had purchaſed his ſecond writ as haſtily as he could, accounting 
the day's journies he had to the King's court. But it has been 
arzed by the counſel, that the death of the plaintiff, being the act AR of God a 
ot God, ſhall not do a prejudice to any, and the executor of ſuch Prejudice. 
per ſon dying ought not to be prejudiced by the teſtator's death, to 
loſe a writ which was well commenced. Anſwer, That the ſaid 
ule, vig. guod actus dei nemini facit injuriam, admits of ſeveral 
exceptions, and it will prejudice the party in divers caſes. The 
ſtatute de bonts aſportatis, &c. is an inſtance; for at common law 
before the ſaid ſtature made, by the act of God executors were pre- 
Judiced in quare impedits; and in all actions and caſes where dama- 
des only are recoverable, which ariſe ex delicto, unleſs in caſes 
vaich ariſe upon deeds or contracts. A pawn is not redeemable Pawn, 


58 after 
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rule will not journeys 
which is ſaid 10 6b, Spencer's caſe, is law 
an executor, G. ſhall ve a writ by journeys accounts, 
though this writ is not good to continue the former, and 
means to avoid the ſtatute of limitations; yet the plaintiff here 
$eatute of li · ought to recover notwithſtanding the faid ſtatute caded, For the 
mitations. ſtatute is, that actions upon the caſe, &c. ſhall be ſued within the 


ſix years, &c, and for this reaſon where an action is ſued within 
the fix years, that ſeems to be ex 


cepted out of the words of the 
ſtatute ; and that if an action is ſued within the faid time, the par- 
ty is out of the purview of the act, and at liberty to proſecute the 
ſaid action, or to ſue another action at any time not reſtrained or 
limited by the ſtatute. And in this caſe an action was commenced 
within the fix years. Though the former was a writ of clauſun 
fregit, and this is an aſſump/it ; yet by the courſe of the court it is 
the ſame action, the clauſum fregit being a general writ, upon 
which a man may declare in any other perſonal action, as a /atitat 
in the King's Bench. And therefore the ſtatute is ſatisfied in this 
caſe by the ſuing of the clauſum fregit, and the plaintiff thereby ſet 
at liberty out of the reſtraint of the ſaid ſtatute. As if a copy- 
holder has licence to make a leaſe, his leſſee may make an under- 
leaſe, for by the licence it is exempt from the cuſtom of the ma- 
nor. 1 Roll. Abr. 508, But though by the ſuing of an action the 
party ſeems to be ſet at liberty, without any reſtraint of time in 
which he ought to proſecute his action, or to bring a new action; 
yet by the reaſon of the ſtatute he ought to be reſtrained to ſome 
reaſonable time, For the ſtatute being made for ſettling ſome time 
for the bringing of actions, it ought to be expounded according to 
ſuch intent; and where the words are ſilent, a reaſonable time by 
conſtruction ought to be made. But it is difficult in this caſe to 
ſettle, in what time an action ſhall be brought, where another ac- 
tion hath been commenced within the fix years. But it ſeems to 
Avyerrrea- me, a year ought to be a reaſonable time; for it is the time in 
ſonable time. which the law delights, as may be inſtanced in many caſes. C, 
| Ti. 254.6. 2 Inſt. 476. Plowd. 353. Stowell and Zouche's cale, 

For though the ſtatute binds the right of the party, and therefore 

ought to be taken ſtrictly, yet the party ſhall be bound to ſome 

reaſonable time, and a year being the time which the law in many 

caſes adjudges reaſonable, (ſee 2 Keb. 764.) therefore in his opinion 

if a writ be brought within the fix years, although it be diſcont. 

nued by death, Ge. and the fix years expire; yet the ſtatute af 

limitations will not be a bar, if another action be commenced |! 

reaſonable time, and a year ſhall be ſaid a reaſonable time. O0 

jection, That in this caſe the former writ was ſued more than * 

4d y 


Ante 386. 
P:ft.880,553- 
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ſwer. 
— — and alſo to be continued, if the 


the defendant, For the diſcontinuance or failing of ns. 
intended without being ſhewn. And it is 
that would make 


the replication too pr 
e they ought to be pleaded every 


1 Sid. 
228, was cited. Judgment for the plaintiff, Ex relatione mri 
Place. Afterwards error was brought upon this judgment in B. R. Int. Hill. 11 


the bringing of the action prevents the ſtatute of limitations, 


and after argument at bar twice the judgment was reverſed ; be- Will. 3- B. R. 


cauſe the continuances of the writ were not pleaded, and it was ä 


not ſaid that the writ was undetermined. Mich. 13 Will. 3. B. R. 
1701. And upon error brought in parliament the judgment of the 
King's Bench was affirmed, Friday the firſt of May, 1 Annae re- 
ginae 1702, upon the ſame point of not having entred the con- 
een ey | 


Churchwardens of Market Boſworth ver/ The rector of 
| Market Boſworth. 


HE plaintiffs libel againſt the defendant in the archdeacon's — 2 
court of Leiceſter, that there was time whereof, &c. and is, Seiritonl . 
a chapel of eaſe within the ſame pariſh ; and that the rector of the Court. 
ſaid pariſh for time whereof, c. hath repaired and ought to repair 822 
the chancel of the ſaid chapel ; and that the chancel being out of 05 * 
repair, the defendant being rector hath not repaired it. The de- 
fendant in the ſaid court denied the cuſtom. And a decree was 
made for the defendant, that there was no ſuch cuſtom. And coſts 
were taxed there for the defendant. And Wright King's ſerjeant 
moved for a prohibition. And (by him) it ought to be granted, 
becauſe it appears, that the libel is upon a cuſtom, which the de- 
fendant has denied ; and it may be the queſtion was in the Spiritual 
Court, cuſtom or or not, which is not triable there, but at common 
liw, And then this appearing upon the libel, that the court has 
not juriſdiction, a prohibition may be granted after ſentence. But 
all the court e contra. For (by the chief juſtice) the reaſon for 
which the Spiritual Court ought not to try cuſtoms is, becauſe 
they have different notions of cuſtoms, as to the time which creates 
them, from thoſe that the common law hath. For in ſome caſes 
the uſage of ten years, in ſome twenty, in ſome thirty years, makes 
| a cuſ- 


N 


much 

ihe 

nces of perſons may be bound, reaſon 
fails, for the Spiritual Court is ſo there is 
any ſuch cuſtom which the common law they have 
adjudged, that there has not been any cuſtom allowed by their 


law, which allows a leſs time than the common law, to make + 
cuſtom. And the plaintiffs having grounded their libel upon a 
cuſtom, which was well grounded, if the cuſtom had not been 
denied (for libels there may be upon cuſtoms) but the cuſtom be. 
ing denied, and found no cuſtom; it is not reaſon, to prohibit 
the court in executing their ſentence againſt the plaintiffs. For 
the deſign of the motion for a prohibition, is only to excuſe the 
plaintiffs from coſts. And there is no reaſon, byt that they ought 
to pay to them, ſince it appears, that they have vexed the defendant 
without cauſe. And therefore a prohibition was denied. 


Nicolas adminiſtrator of Wildbore ver/. Killigrew. 
Wee 1 HE plaintiff brought indebitatus afſun/ipt againſt the defen- 


cutor or admi- 0 
n dant, and declared for ſo much money due to the inteſtate, 


pay coſts upon paid to the defendant after the death of the inteſtate, to the uſe of 


nonfuit, B*. the plaintiff his adminiſtrator, The plaintiff was nonſuit. And 
2 Barnes 106, 


Grey v. Locke. whether he ſhould pay coſts or not, was the queſtion, And it was 
wood, Trin. urged for the defendant, that he ought to pay coſts, inaſmuch as 


16&17Ge0.2. the action being brought for money received to his uſe after the 
Ibid, 100, 


102,122,123, death of the inteſtate, the naming of himſelf adminiſtrator is ſur- 
Nota; The pluſage, and to no purpoſe, for he might have brought the action 
rule hath con- in his own name; and where a man may have an action in his 


ſtantly been, | : . = TX 
that where an OWN name, though he brings it as executor or adminiſtrator, if it 


executor or be found againſt him, he muſt pay coſts, as hath been frequently 


2cminiſrator ſettled, not only in this court, but alſo in the King's Bench. Birch 
can bring the 


aclion in his ſerjeant for the plaintiff, that he ought not to pay coſts in this 
own right, cafe; for he could not have brought the action without naming 


1 himſelf adminiſtrator; for the caſe was, that the inteſtate was a 


tor, Ke. there ſoldier in a regiment of which the defendant was colonel, and 


if he fails he died having arrears of his pay due to him from his majeſty, 


e r and the plaintiff took adminiſtration, and afterwards the money 


not bring the Was paid to the hands of the defendant, to diſcharge the arrears 


f ion cl of the regiment ; and for the inteſtate's ſhare of the ſaid money 
„dn exect. upon account of his arrears, the action is brought. But it could 


tor, tho ho. not have been brought otherwiſe than as adminiſtrator, for other- 
fails, he ſha | 


not pay colts, 2 Barnes 123, Mic. 25 Geo, 2. Bligh v. Cope, in C. B. 
3 R 


wiſe 


RS JR a RR. AS. ac aa - ao A. an ee oc _ i xc oo. a=. AAA add. evo ĩ⅛Td .. cr ad. ac AG 4 


Hil. Term 10 Wi 


ps. name himſelf adminiſtrator, it is void, and he muſt pay 


if the action be found againſt him. Or if A. pays it to B. to the 
uſe of the adminiſtrator without his direction, yet the adminiſtrator 
may have an action againſt B. in his own name, and he ſhall pay 
coſts. But in ſuch caſe he hath election, to bring an action againſt 
B. or A. the firſt debtor; and if he brings it againſt A. it muſt be 
as adminiftrator, and he ſhall not pay coſts. For in all caſes 
where an executor or adminiſtrator ſues for a debt or other thing 


belonging to the teſtator, Cc. and grounds his action upon the 


ſame contract that was to the teſtator; he ſhall not pay coſts if he 
fail in the ſuit: but if he grounds his action upon a contract ex- 
prefſed, or by implication and operation of law, which accrues to 
him after the death of the teſtator; there the action lies in his own 
name, and the naming him executor, &c. is void, and he ſhall 
pay coſts. And in this caſe theſe two judges were of opinion, that 


Indebitatus af- 


the money being paid to the defendant, to diſcharge the arrears of n for 


the ſaid regiment, there being an arrear due to the plaintiff as 


money re- 
ceived to his 


adminiſtrator of the ſaid Wildbore; the yon might have indebi- uſe brought 


tatus aſſumpfit againſt the defendant for ſo much money received to 
his uſe; although no money was expreſly paid to the defendant to 
the uſe of the plaintiff, But admitting that in this caſe the plaintiff 
ought to name himſelf adminiſtrator, to intitle himſelf to this mo- 
ney due to him and received by the defendant; the duty due to 
the inteſtate being altered, and being become a duty due from ano- 


by an admi- 
niſtrator. 


ther perſon after the death of the inteſtate, the plaintiff ought to pay 


coſts. And per Treby chief juſtice, if the executor, Cc. bring an 


action upon an igimul computaſſet with himſelf after the death of 


the teſtator, he ſhall pay coſts; and yet it is for a duty due to the c acjud- 
teſtator, and not altered, for the accounting with the executor does be, T. Jones 


47. 
2 Lev. 165. 


we give a new duty, but only aſcertains that which was due 
before. 


Lawrence 
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8. C. L. OWER. The defendant pleads, that 

734- of the land in ion, and of other lands in A. 

Cee he by his will devi 

by the buſ- life, and died, and that the demandant entred 

2 — 1 of the faid deviſe; and avers, that the devi 

ber joinure. her by her huſband in ſatisfaction of her dower. The 
demurs. And after arguments at the bar by Levinz ſerjeant and 
Pauulet ſerjeant for the tenant, and Wright for the demandan: 
judgment was given for the demandant by the whole court; be. 
cauſe the averment, being of a matter out of the will, and not con- 
tained in it, ought not to be allowed; and that Leak and Nanda“; 
caſe, 4 Co. 4. a. being expreſs in point, and always allowed for 
law, ought not to be queſtioned at this day. Judgment for the 
demandant. See Bro. dower 69. Poph. 188. Dier 124. 3 Cro.856, 
that in ſuch caſe the tenant has no need to plead, that it was de- 
viſed pro junctura. See Dier 377. Raſt. entr. 233. b. which 

Saunders chief Porpell juſtice agreed. Dier 125, 220. And Powell cited the will 


juſtice's caſe. 


Beviſe of land Of lord chief juſtice Saunders, who deviſed all his lands, which he 


which he had, or afterwards ſhould have, in Fulbam; and Maynard was of 
eee e opinion, that that deviſe was not good for land there, which he 


had afterwards purchaſed ; but Holt and Pollexfen chief juſtices con- 
tra; but that was agreed by the arbitrament of Holt and Powell. 
And (by him) if in this caſe any intent of the deviſor had appeared 
in the deviſe, that it ſhould have been a bar of the demandant's 
dower, the deviſe ſhould have been pleaded at large, and the court 


would have adjudged it to be in bar of her dower. But afterwards 
Relief in 


a upon a bill brought in Chancery by the defendant, being heard by 
Scha T the lord chancellor Somers, he was of opinion, that in equity ſuch 


24. averment of the teſtator's intent ought to be admitted, and that 
1 Cha, Caf. 


wh the wife in ſuch caſe ſhould not have both her dower and the land 
1 Vent. 340. deviſed ; and (as I have heard) decreed in this caſe accordingly *. 

4 Rep. 1, 2. 

Co. Lit. 36. Moor pl. 103. Cro. El. 128. 3 Leon. 272. 3 Rep. 27. 4 Vern. 365. 


* But this decree was reverſed by Wright lord keeper in Mich. 1702, which decree of reverſal was affirmed 
in the houſe of lords with 304. coſts, 17th May 1717. 1 Eg. Cafes Abr. 219. Note; The principal reaſon 
of this reverſal of lord Somers's decree, and the affirmance of the decree of reverſal in the houſe of lords was, 


that the widow had brought a writ of dower in C. B. and recovered, and ſo the matter had been before de- 
termined at law, and if it was a bar at all it was a bar at law. | | 


Falter 


Eaſter Term 


11 Will 3. B. R. 1699. 


Sir John Holt Chief Fuſtice. 
S$ir Thomas Rokeby 

Hir John Turton Tuſtices. 
Fir Henry Gould 


Wicket and Foot ver/. Cremer. 
SE | GE 1 Salk; 
" | And B. ſued an action againſt C. and recovered judgment. 8. C. 12 Mod. 


» C. brings a writ of error. B. dies, pending it. A. ſued . 
5 ; * ent. 34. 

two ſcire facias's againſt C. and upon two nibils returned pun 5.5 
he had award of execution againſt C. and took his goods in exe- perſeded. 
cution. And now Mr. Robert Eyre moved to ſet aſide the execu- Bo. Error 
tion, quia erronice emanavit, becauſe the writ of error does not Wi of 1 
abate by the death of the defendant in error, and therefore the exe- abated. 
cution of the judgment was ſuſpended by it. And of that opinion * Hon 
was Helt chief juſtice, and the whole court. And the rather here, P. N. B. 
becauſe the ſcire faciass were returned nibil; fo that it appears, 20 E.) 
that the defendant had no day to plead to it. But if the return . 
had been ſcire feci, it might have been otherwiſe, becauſe he had turned i. 
2 day to plead. Upon which difference a man is allowed, or diſ- 
allowed, to have an audita querela. But in fact A. need not to 4a gue- 
have ſued a ſcire facias, becauſe the judgment ſurvived to him. ra. 
And a ſuperſedeas was granted, Cc. And per Holt chief juſtice, e 
in many caſes, where a man may have an audita querela, the King's 
Bench will relieve upon motion; but if the ground of the audita 
guerela be a releaſe, or other matter of fact, it may be reaſonable 


to put him to his audita querela, becauſe the plaintiff may deny it. 


. Rex 
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Rex ver/. Harris. 


S. C. 1 Salk. 
260. 
8. C. Comy 


ER Holt chief juſtice, a man indicted of forcible entry may 
„ hinder the juſtices from awarding execution, either by tr. 
verſing the force (though the books heretofore have been pro and 

- con as to that opinion) or by plea of poſſeſſion of three years, G. 
nos which means Holt, being then council, uſed in the cafe of Sir 
hindred. Robert Atkins and the lord Brounker, in an indictment for forcible 
51 Elia. c. ii. entry concerning St. Catharine's hoſpital, removed by certiorari into 
the King's Bench, Pgft. 482. 


Shales v. Seignoret. 


dee R9GHads e e e . .T . 


Intr. Paſch. 10 Will. 3. B. R. Rot. 1 58. 


S. C. Lutw. Ovenant upon articles of agreement. The plaintiff declares, 
516. that it was covenanted and agreed between him and the de- 
S. C. 12 Mod. . . - 

258. fendant, that he in conſideration of twenty guineas by the defen- 


Covenant to dant to him then paid ſhould transfer to the defendant before or 
transfer bank- upon the nineteenth of November 1695 loool. of bank-ſtock; and 
r 533. that the defendant covenanted with the plaintiff to accept it, upon 
3 Salk. 342, notice of three days, and to pay to the plaintiff for it 940 J. and 
343. then the plaintiff avers, that no bank-ſtock is transferrable by law 
8. Þ:'+ but in the office of the bank of England, in the preſence of both 
Pot. 688. the parties; and that he gave three days notice to the defendant, 
that he would transfer to him the bank-ſtock in the office of the 

bank the nineteenth of November; and that he attended there the 

whole day to have transferred it; but that the defendant did not 

come to accept it; for which he brings this action for the 940/. &c. 

The defendant after oyer of the articles pleads, that the plaintiff 

nor none of his aſſigns had any intereſt in any bank-ſtock upon 

the eighteenth of November, &c. The plaintiff demurs. And 

the whole court was of opinion, that the plea was ill; becauſe 

though the plaintiff had not any bank-ſtock upon the eighteenth 

of November, yet if he had it the nineteenth, he might have per- 

formed the contract within the time; for the covenant was not, 

that he ſhould transfer any particular 1000 J. of bank-ſtock, which he 

had at the time of the covenant, but any 1000/. of ſtock, But then 

the whole court held, 1. That this action will not lie for the plaintiff 

in this caſe, becauſe it appears that the plaintiff has not transferred ; 

and without transfer to the defendant, the defendant is not bound 

to pay the money, for the money was to be paid upon the transfer; 


No transfer, and therefore no transfer, no money, Co. Li. 304, Dier 371. 
no money. 3 8 . ; 2 Mod. 


= 
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the office of the bank; for though the act fa a 
but as the King ſhall appoint, and King aſignable only 
appointed it at the office of the bank, and not in any * ne place. 
other place ; yet that ought to have been pleaded, or otherwiſe 
the court cannot take notice of it: and therefore notwithſtanding 
any thing that appears here to the contrary, the transfer might 


have been in any other Pace 3 and then a tender ought to have been 
made to the perſon. 


erſo! ir Bartholomew Shower and Mr. Northty ar- Tender. 
gued for the plaintiff; Darnall and Wright, King's ſerjeants, for the 
defendant. Judgment for the defendant. 


Dart ver/. Hall. 


R. Carthew moved for a prohibition to be directed to Prohibition to 


to ſtay a ſuit againſt Dart for tithes : {vit for tithes 
of an old mill, viz. for every tenth. toll diſh, upon a ſuggeſtion —＋ — 
that it was an old mill. But per Holt chief juſtice, the plaintiff 243. 

ought in his ſuggeſtion to lay a preſcription in non decimando, and B 
alſo bring an affidavit to the court of the truth of the fact. And — 
ſo it was done upon debate in the time of Hale chief juſtice, between 184. 


Hughes and the lord viſcount Hereford, See Winch entr, 5 52. pl. 1. = Artic. 
Brown verſ. Nicholſon. | 


2 Ro. Rep. 84. 
Ro. Rep. 405. 


p 15. 
3 Bulſt. 2 12. 
Hughes v. 


Lugg ver/. Lugg. vic. Hereford. 


T was decreed by commiſſioners delegates, of whom Treby chief s, c. 2 Salk. 
juſtice of the Common Pleas was one, ſince the laſt term, that 592- 

where A. had made his will, and thereby deviſed all his perſonal Marriage and 
eſtate to B. and C. and afterwards A. married D. and had by D. mg 
feveral children, and then died, without having taken any notice tion af a will. - 
of this will, that this marriage of A. with D. amounted to a revo- EA. Ca. Abr. 
cation of this will, but that it was only a preſumptive revocation ; 8 4 
and therefore if by any expreſſion, or any other means, it had ap- * 
peared that the intent of A. was that this will ſhould continue in 

torce, the marriage would not have been a revocation of it. And 


the ſentence in the ſpiritual court was affirmed. Ex relatione m'ri 
Cheſhyre, 


5U The 
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The governor and company of the bank of England 


ver/. Newman. 


Wedneſday May 3. 


8. C. Caſes in buy dazed i 
B. R. 241. came to the bank of England, and aſked, how much money 
"ye they would give him for this bill. They took the bill, and gave 


A. delivers it him ſo much money, allowing ſo much for diſcount. Aſter that 


to B. for mo- the bank received 10000 J. of Bellamy; and afterwards they ſend 
ney, 0441, man, to demand the money due upon this bill of Bellamy; and 3 
Ante 180. demand was made of Bellamy's ſervant, who did not pay the 
money. And afterwards Bellamy fails; and the bank fue Newman 
for the money which he had received of them for this bill, as for 
ſo much money lent by them. And upon the general iſſue plead. 
ed, it being tried before Holt chief juſtice in London the fitting 
after the laſt term, the verdict was for the plaintiff againſt his 
opinion. And now a new trial was granted, becauſe this was a 
plain fale of the bill. For per Holt chief juſtice, if a man has a 
bill payable to him or bearer, and he delivers it over for money re- 
ceived, without indorſement of it; this is a plain fale of the bill, 
The bearer and he who ſells it, does not become a new ſecurity, But if lie 
— 2 had indorſed it, he had become a new ſecurity, and then he had 
man or bearer, been liable upon the indorſement. But upon a new trial the jury 


he becomes a found for the plaintiffs, 
new ſecurity. 


Rex ver/. Flint, 


8. C. 2 Salk. Ta defendant was indicted, for that, that he being com- 


I 1 munis piſtor ſold ſex collyros debitum pondus minime content. 
Ann. cap. 18, And upon demurrer to this; judgment was, that the defendant 


Uncertain in- exoneretur ; becauſe the indictment is too uncertain, for it does not 


dictment.. appear to the court to be an offenſe, Mr, Nortbey for the King 


Lamb. 356: cited the opinion of Roll. Stile 186. 
Dalton 146, | g 


15 5. 

8. C. 2 Salk. OLT chief juſtice denied to grant a prohibition to the ad- 
* miralty court, upon a ſuggeſtion, that they there refuſed to 
rohibition 


eee ee f give to the party ſued there a copy of the libel; becauſe the ſtatute 
copy of the extends only to eccleſiaſtical courts, and not to the admiralty court. 


libel. Upon the motion of Mr. Hall. 
2 Hen. 5. 755 | 


cap 3. 


See 6 Mod, | White 
156, 308. ? 5 | 
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White ver/. Eldridge and his wife. 


Reſpaſs againſt huſband and wife. Upon not guilty plead- Cr. Cir. 366, 
T ed, verdict for the plaintiff, And now! Sir Bak 95 l, 421. 


X a x &- 
moved in arreſt of judgment, that the wife could not be charged gan tate 
OS paſs of the husband, no more than they can be charged 4 wiſe. 
for the converſion of goods ad uſum ipſorum. But the court 'over- 2 57. . 
ruled the exception. Bro. tit, Buy, 
and Feme, pl. 
2. 
Rex ver /. Cole. . 
pl. 7 


Guildhall May 20. 


| HE defendant Cole was. indited for that, that he being a 8. C. Tre. 
bankrupt, and brought before the commiſſioners, refuſed to nge Entr. 

give them an account of his effects, Sc. And the defenſe at the Holt 360. 

trial, upon not guilty pleaded, was, that he was an infant at the Caſes in B. R. 

time of the debts contracted, and therefore could not be a bankrupt, 7+? 

And of this opinion was Holt chief juſtice. For (by him) though bea — 

the debts of an infant are only voidable by him at his election; yet 8. C. 12 Mod. 

no man can be a bankrupt, for debts which he is not obliged to _ 

pay. And the defendant therefore was acquitted. Chan, in La. 
King's time, 
40, 47. 


| Lambert ver/. Oakes. 


Guildhall May 20. 


R Signed a note under his hand payable to Oakes or his order, S. C. Caſes in 
? Oakes indorſed it to Lambert. Upon which Lambert brought 34 moe 

the action for the money againſt Oakes. Per Holt chief juſtice he 1 

ought to prove, that he had demanded, or done his endeavour to gainſt the 

demand, this money of R. before he can ſue Oakes upon the in- 2 22 

dorſement. The ſame law if the bill was drawn upon any other 1 my 

perſon payable to Oakes or order. And the demand, to intitle 8 

Lambert to his action, muſt be after the indorſement. 2. Oakes 1 Salk. 477 

had indorſed this blank bill to Lambert, viz. by the writing of 

his name only, upon diſcount; and therefore it was urged by Mr, Indorſor lia- 

Northey, that this was a plain ſale of the bill, and the indorſement *. 

ſhall not ſubject the indorſor to an action, becauſe the bill cannot 

be ſold, to intitle the vendee to take the benefit of it, without in- 

dorſement; and the practice among merchants is ſo. But Holt e 

contra. For their practice cannot alter the law, And the indorſe- 


ment, 
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ment, though diſcount, will ſubjet the indorſor to 
tion ; becauſe i «conditional warranty ofthe bill, and 
a new contract, in ca perſon upon w was drawn 
Per Holt chief juſtice, If A indorſes a bill 


. 1g'B be thereby 


Demand of pleaſes, 

action be brought againſt the indorſor, it is not neceſſary to proye 
* the hand of the drawer; for though it be forged, the indorlor is 
— 


Todd verſ. Stokes a parſon who lived at Chicheſter. | 


Guildhall May 24. 


8. C. 1 Salk. HE plaintiff being an apothecary brought an action againſt 
Jo bbs 4 the defendant for medicines for the defendant's wife, &. 
blend, Upon non afſumpſit pleaded, upon the trial it was proved, that the 
goods had by defendant and his wife, upon diſcontent conceived between them, 
the wife. had been ſeparated by conſent for five years; and that upon the 
_ ſeparation the defendant ſigned articles to certain truſtees, by which 
Chan, - hay ” he obliged himſelf to allow his wife twenty pounds a year; which 
490. he had done accordingly ever after; that the plaintiff, when he 
6 Mod. 171. accommodated the defendant's wife with theſe medicines, did not 
know that ſhe was a married woman, &c, And it was ruled by 
Holt chief juſtice, that the defendant was not bound to pay the 
plaintiff's bill, For though the plaintiff had not perſonal notice of 
their ſeparation, and though it was not the general reputation in 
London, where the plaintiff lived, that the defendant and his wife 
were ſeparated ; yet fince it was the general reputation in the place 
where the defendant lived, and that for five years paſt ; it was 
enough to exempt the defendant's wife from being capable to charge 
the defendant, though for neceſſaries. But if the wife had come 
immediately from her husband after the ſeparation, before it could 
have been publickly and generally known, and had taken up neceſ- 
faries upon credit, the husband would have been liable, And 


therefore in this caſe the plaintiff was nonſuit, 


7,ungworthy Note, it was ruled by He chief juſtice at Exeter Lent aſſizes, 
„ Hlockmore. 10 Will. 3. between Lungwerthy and Hockmore, that if the huſ- 
band turns away his wife, and afterwards ſhe takes up neceſſaries 
upon credit of a tradeſman; the husband ſhall be liable to the 
tradeſman to pay for them. But if the wife elopes, though the 


tradeſman has no notice of the elopment, if he gives credit to 4 
I e 


Dodd ver/. Beckman and Carman: 


Eckman being arreſted at the ſuit of Dodd, put in bail to the 
action. And afterwards Dodd obtained judgment againſt Beck- 
man. And after a capias ad ſatisfaciendum ſued againſt Beckman, 
and non eft inventus returned upon it, Dodd ſued two ſcire facias's 
againſt Carman as bail of Beckman in the aforeſaid ſuit. And 
after two nichils returned, and judgment againſt the bail, he took 
the goods of Carman in execution. And now Mr. Northey moved, 
that Carman might have his goods out of the ſhetiff's hands, 


and that a vacat ſhould be made of the judgment, u We t 
that Carman was not at London all the day in which e bail 


was ſuppoſed to enter into the recogniſance, and therefore that he 
was perſonated, and for this reaſon that all ought to be ſet aſide. 
And for this he relied upon 2 Cro. 256. Cotton's caſe. Upon 
which the court referred it to the maſter to be examined, who re- 


ported the fact to be thus, viz. That Beckman being arreſted at 


the ſuit of Dodd, gave a bail-bond to the ſheriff, to appear at the 
return of the writ, And at the return of the writ he put in bail 
before Mr, juſtice Rokeby, to which not being ſufficient, Dodd's 
attorney excepted ; and for want of juſtification of this bail, or of 
putting in of better bail, obtained an affignment of the bail-bond ; 
upon which Beckman came to Dodd's attorney, and told him, that 
he would put in Carman as additional bail, Afterwards Dodd's at- 
torney went to ſearch in the judge's book, and there he found 
Carman added to the bail-piece. And then he proceeded regularly 
in obtaining judgment againſt Beckman, and afterwards judgment 
againſt Carman, and in taking theſe goods of Carman in execution, 
The maſter reported alſo, that at the day when Carman is ſup- 

{ed to have been before the judge, and become bail for Beckman, 

was at Canterbury, as appears by an affidavit made to that pur- 
poſe by Carman's ſervant, But farther, that Carman had been bail 
tor Beckman in two actions in the Common Pleas before Mr. Juſtice 
Blencowe, within five or fix days after the time that he is ſuppoſed 
to have been entered as bail in Mr. juſtice Rokeby's book in this 
caſe, and that Beckman was bound in a bond with Carman for 

rman's debt about the ſame time, or a very little time after ; 
5 X and 


Vaent of judy- 
ments. 


„ RRTT YI 
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end that Beckman was inſolvent, and gone beyond fea, Upy 


which the court refuſed to diſcharge the proceedings againſt 
T. Jones 64. bail, but diſcharged the rule of reference, See 3 Kb. 694, Fo 


om Bea s caſe. 1 Vun... 49. Parri:'s caſe. Palm. 197. Chop: 


v. „ 19 Hen, 6. 44. 21 Tac. 1. cap. 26. 0 
ill. & Mar. cap. 4. Sir Bartholomew Shower and myſelf . 


for Dodd. ; | 
Prohibition Libel was preferred in the eccleſiaſtical court for ſcandalom 
the ent words, viz. © You are a damned bitch, whore, a pocky 


court. * whore, and if you have not the itch, you have the pox.” And 
8. C. 12 Mod. Mr, Mulſo moved for a prohibition, becauſe an action lies at com- 
8. P. ibid.248, mon law. And he put this difference, where the word pox is 
joined with other words, ſo that it cannot be underſtood but of 
the French pox, there the action lies. And he cited 3 Cr. 2. 
Which Holt chief juſtice agreed, and ſaid, that the joining it with 
the word whore would make it be underſtood of the French pox, 
which is actionable. And he cited a caſe, where the words were; 
He got the pox by a yellow haired wench in Moorfeelds ; and they 
were held actionable. And a prohibition was granted. 


Rigden ve. Hedges. 


IF a ſhip be arreſted by proceſs out of the admiralty court for a 
4 P X in matter ariſing within their juriſdiction; though ſhe be reſcued at 
12 Mod. land, the conuſance of the reſcue belongs to the admiralty ; other- 


Reſcue conu- Wiſe not. Per Holt chief juſtice, See 1 Yentr, 1, 
ſable in the | 


admiralty, | 
Judgment, Y Holt chief juſtice, If the diſtringas be returnable at a day 
_ within the term, judgment may be entred on the crown fide, 


Practice, though there be not four days remaining. But four days ought to be 
given, if there are ſo many. In the caſe of Knox and Levaree, who 
were tried for a miſdemeanor three days before the end of the term in 
the time of lord chief juſtice Scroggs, Sir Samuel Aſtrey certified, that 
judgment could not be entred ; but upon conference between Sir 


William Jones, then attorney general, and the chief juſtice, it was 
ſettled, that the antient practice of the court was according to the 
difference before, and that it was miſreported ; and judgment was 
_ entred againſt them. Ex relatione mf N 


acob. 


The 
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The biſhop of 8t. Davids ver/; Lucy, 


CY promoted a ſoit ex officio, &c. before the archbi 
2 againſt the bi of St. Davids upon ſeve 
ticles for fimony and other offenſes, To which articles Df, 
Thomas Watſon the biſhop of S/, Davids put in his anſwer. An 
proof being offered on the behalf of the pane the biſhop ap- 
pealed to commiſſioners _ And pending the appeal he 
moved in the King's Bench for a prohibition, upon a ſuggeſtion, 4M 
that the matters contained in the articles were of temporal conu- 6. 
ſance, Ge. And at the beginning Sir Bartholomew Shower argued Will. Rep 32. 
for the prohibition ; that it does not appear, that the biſhop of 55 fe, 
St. Davids was cited to appear in any court whereof the law takes; Salk. — | 
notice ; for the citation is, that he ſhould appear before the arch- 13 Rep. 42. 
biſhop of _— or his vicar general, in the hall of Lambeth 
houſe, to anſwer, Cc. which is not = court whereof the law 
takes notice, For the archbiſhop has the ſame power over his 
ſuffragan biſhops, as every biſhop hath over the clergy of his 
dioceſe ; but no biſhop can cite the clergy before himſelf, but in 
his court, And therefore the citation ought to have been here, to 
appear in the Arches, or ſome other court of the archbiſhop, Ce. 

But to this it was anſwered by Wright King's ſerjeant, that with- Archbiſhop's 
out doubt the archbiſhop had juriſdiction over all the clergy, as t aft n 
well biſhops as others, within his province. And for that he cited clergy. 
the caſe of Dr. Word biſhop of Litchfield and Coventry, who in 

the year 1687 was ſuſpended by archbiſhop Sancroft for dilapida- 
tions, and the profits of the biſhoprick were ſequeſtred, and the 
epiſcopal palace was rebuilt out of them; and he died under that 
ſequeſtration, He cited alſo the caſe of Marmaduke Middleton 
biſhop of Sr, Davids, who upon the eighth of May in the year 
1582 was ſuſpended by the high commiſſioners for miſapplication 

and abuſe of the charity of Brecknock (which is one of the crimes 

of which this biſhop is accuſed). Whitgift's Regiſter 177. And 
though that ſuſpenſion was made by the high commiſſion. court, 

yet that will make no difference; becauſe the high commiſſioners 
have not any new juriſdiction, or greater, than the archbiſhop, by 
Elia. cap, 1. And Holt chief juſtice ſaid, that the admitting of 

that point of the juriſdiction to be diſputed, would be to admit 

the diſputing of fundamentals, which' the council of the other ſide 
attempt to ſubvert, not duly conſidering the reſpe& due to the pri- 

mate and metropolitan of England; for the archbiſhop of Canter- 

= has without doubt provincial juriſdiction over all his ſuffragan 
biſhops, which he may exerciſe in what place of the province it 
ſhall pleaſe him ; and it is not material to be in the Arches, no 


more 


of. c. 12 Mod, 
39 
„C. S. lu. 
34- 


— — — — 


— — — 


— — 
—— — — — — 
* — i 


K TE 2 8 


5 — 3 — 
— A... — — — — = _ 
8 ——— — — —— — dy 


== 
I 7” = of — 
= * * —  -— Awe 

— —_ — - * 


= OI OO — 


2 


— —— — — — — 
* — 
_ — — - 2 


— * > & i — 
— of — * — = 
ET a. — 
- 


— - A 
„ 
3 


cellor in — 7. 


matters contained in the articles exhibited againſt the bi 
the archbiſhop were of tem 
fore the archbiſhop. The firſt of which articles was, that the 


vicar general of the archbiſhop in all the 
Then the counſel for the b 


of Sy. Davids urged, that the 


before 
conuſance, and not conuſable be- 
bi- 


ſhop of St. Davids being incumbent of the church of Borough-green 
in the county of Cambridge, covenanted with Wilkam Brookes for 
200 Guineas, to make him his curate, and to reſign to him his 
rectory, when he ſhould be requeſted to do it. And Sir Villian 


Williams, Sir Thomas Powys, Sir Bartholomew Shower, and Mr. 


Northey argued, 1. This article imports only a contract made by 
the biſhop as incumbent of the church of Boraugh-green, and not 
as biſhop of St. Davids; and therefore admitting that fact to be 


ſimony, they ought not to bring it per ſaltum before the archbiſhop ; 


but it ſhould be begun in the court of the biſhop of Eù, who hath 
Cambridgeſhire in his dioceſe ; for this method will deprive the bi- 
ſhop of his appeal. 2. That this fact amounts only to a temporal 
contract, and which is not of ſpiritual conuſance; for no matter 
is alledged in this article to be executed, which amounts to m 
for he only took maney to make a curate, which is lawful, and 
the covenant to reſign was never executed; ſo that it could not be 


| SeeMeoorp72,/imony within the ſtatute of Elizabeth, becauſe there was not any 


reſignation in purſuance of the covenant ; and it is not &meny with- 
in any of the canons which are in force in England. Beſides, that 


ſince the ſtatute of Elizabeth ſettles ſimony, it is a queſtion, how 


far the King's Bench will permit the Spiritual courts to proceed 
and extend their notion of /imony, Againſt which it was argued 
by the attorney general, ſerjeant Wright, and Mr, Cbeſcyre, that 
as to the firſt objection, if a biſhop makes a Amoniacal contract, it 
is a perſonal offenſe in him, and contrary to his office of biſhop, 
and is puniſhable by the metropolitan. by the eccleſiaſtical cenſures. 
But if the archbiſhop had proceeded againſt the biſhop of St. Da- 
vids, by depriving him of the benefice of Borougb- green, the objec- 
tion might have been good; for the biſbop of the dioceſe might 
and ought to have proceeded againſt him for that purpoſe, and not 
the archbiſhop. But theſe proceedings are for an offenſe commit- 
ted contrary to his duty as being à biſhop. And of this opinion 


I 
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the whole court. And as to the ſecond objeQtion they ſaid, 


though this was a contraQ, yet it is a Smomiacal contract, and 
+ will be examinable in the Court, not whether the 


contract performed or not, but to puniſh the 
«cclefiaſtical cenſures. This was proper before the Pell ge l. 
2abeth, and it is ſaved by the ſame act. It is without doubt mo- 


, for it is a contract to reſign a benefice for 200 J. for by the $imory, 
{ritual law the buying of chriſm, &c, or any other thing qua- 

ad ſpiritualia ſpeftat, is fimony. But the common law takes no g Oro. 788, 
notice of any /mony, but that which the ſtatute mentions ; which Ber v. Ro. 
ſtatute has not defined /mony in ſuch manner as to ſay, what ſhall 4 

be //mony, and what not, by the ſpiritual law. Then this fact, if 

it be ſmony, is conuſable in the Spiritual Court, as before the ſta- 

tute of Elizabeth. And if it be not fmony, and the archbiſhop 

ſhall adjudge it /imony, that will be good cauſe of appeal, but not of 
prohibition, That /imony was of eccleſiaſtical conuſance before the 

ſatute, is without doubt. 2 canon of the council of Chalcedon, 

Cen. Conc. 397. If a biſhop or churchman commit fmony, he 

fall be degraded ; if a layman, he ſhall be anathematized, 2 Gen. 

Conc. 110. The taking of money for orders or inſtitution is mo- 

ny by the council of Chalcedon, And by the 135 canon of the 

year 1603, it is /imony to take any thing, where the uſage does not 

warrant it; and it is /jmony to take more than the uſage warrants, 

as more for viſitations than the uſage warrants. Qyod fuit conceſ- 

ſum per totam curiam. And per Holt chief juſtice, ſimony is an of- Simony an of. 
fenſe by the canon law, of which the common law does not take fe'e by a- 
notice, to puniſh it; for there is not a word of /mony in the ſta. TT 
tute of Elizabeth, but of buying and ſelling, Then it would be 

very unjuſt, if eccleſiaſtical perſons might offend againſt their ecele- 

ſiaſtical duty in ſuch inſtances, of which the common law cannot 

take notice to puniſh them, and yet the King's Bench ſhould pro- 

hibit the Spiritual Court from inflicting puniſhment according to 

their law, The clergy are ſubje& to a law different from that to clergy ſub- 
which laymen are ſubject, for they are ſubject to obey the canons, je& to the 
for the convocation of the clergy may make laws to bind all the * 
clerks, but not the lay people. And if the clergy do not conform 
themſelves, it will be cauſe of deprivation, 2 Cro, 37. Reſolved 

by all the judges of England. And by ſuch authority were the canons, 
canons of the year 1603 made, which make /imony ſo great an of- | 
tenſe, And the faid canons have been always received, though 

ſome queſtion has been made of the canons in 1640. And many 


of the ancient canons are as old as any law that we have at this 
time. | 


Then the counſel for the biſhop of St. Davids ſaid, that ano- 
ther article againſt the biſhop was, that he took cxceſſive fees for 
5 * Ly Bs con- 


cannot try, cuſtom 
counſel of the other fide, that 
the canon law are 
it is declared by the 
Nyod fuit conceſſum per totam curiam. 


Chriſtening, to take any thing for cbriſtening of children, burials, &c. but by 

burials, cuſtom they are allowed to take ſomething. And procurations are 

Procurations. ſuable only in the Spiritual Court, and are merely an eccleſiaſti. 
cal duty ; and it is a queſtion, whether the taking more for them 
than-ought to be taken, can be extorſion at common law. 


Then the counſel for the biſhop ſaid, that another article againſt 
Ordination him was, that he ordained a man, and did not adminiſter to him 
fem " the oaths according to the 1 Will. & Mar. and yet certified under 
oaths, his epiſcopal ſeal that he had taken the oaths, whereas he had not 
taken them; which is puniſhable by the ſtatute 1 Will. & Mar. at 

common law, being a breach of the ſtatute. But to that it was 

anſwered by the court, that the ſtatute has made it now part of 

the office of a biſhop, to tender the oaths upon ordination: And 

then the metropolitan may proceed againſt a biſhop, if he does not 

obey the ſtatute in this point, for proceeding contrary to his office 

of biſhop. As if a ſtatute appointed, that the judges ſhould do any 

thing, and they refuſed ; this would be a forfeiture of their office, 

and a ſcire facias would lic to repeal their patents, without previous 


conviction. 


Then the counſel for the biſhop argued, that another article 

Ordaining a againſt him was, that he had ordained a man under age; that the 
— under biſhop made his defenſe and ſaid, that the churchwardens of 

I had certified to him, that he was of full age; to which 

the promoter anſwered, that that certificate was forged ; for the 

ſaid churchwardens did not certify, and one of them could not 

write: ſo that this article imports forgery, and therefore examina- 

ble and puniſhable at common law, And ſince the act of unifor- 

mity has altered the law, they ought to proceed upon the ſaid ſta- 

tute for ordaining under age. But the court. ſaid, that the diſtinc- 

tion, which would anſwer almoſt all theſe objections, was this; 

that as to that which relates to the office of biſhop, and is againſt 

his duty as a biſhop, the Spiritual Court may proceed againſt him, 


Lithop depri« to deprive him, but not puniſh him as for a temporal offenſe. = 
ved. * 2 


- 
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ir body of all ſcan- 

juſtice, as to cuſtomary 
fees, the in queſtion, for then the 
ought to have laid a — ag cuſtom to take ſuch a ſum ; whic 
is not here, but only that he took more than the uſual fees. ButSuit upon a 
if a cuſtom had been laid, it ſeemed to him, that a prohibition — nin the 
would not have lain; becauſe it concerns meer eccleſiaſtical per- (burt. 
ſons and rights, and therefore may be founded upon their eccle- 
ſiaſtical conſtitutions. And per Gould juſtice it appears, that the gxorſfion in 
Spiritual Court has juriſdiction in caſes of extorſion in their of- the Spiritual 
ficers and members by the ſtatute of 31 Edw. 2. cap. 4. and Cu. 

2 Inſt. 586. where a bill was paſſed, to enable juſtices of peace 
to inquire of extorfions in the biſhops and their officers; and 
there the biſhops made proteſtations of their ancient rights, &c. 
And the caſe in 1 Sid. 217, 1 Keb. 721, 762. Smallbrock v. 
Slader, warrants the diſtinction taken before by the court. And 

(by him) in caſe of perjury, if it be committed in a cauſe of Perjury: 
which the Spiritual Court has conuſance, as matrimony, Cc. 
they ſhall proceed in the Spiritual Court to puniſh it; other- 
wiſe where it is committed in matter of contracts, Gc. Keilw. 
39. 2 Hen. 4. 10. And per Holt chief juſtice it has been a 
queſtion, whether perjury in the Spiritual Court can be tried 

here; and in all the caſes where it has been, the perſons have 


been acquitted, and ſo it has been ended, but it is not yet 
ſettled. 


Another article was for the abuſe of the charity at Brecknock, 
and for putting out the ſchoolmaſter there, &c. and for detaining a 
deed of exemplification, Fc. And a prohibition was granted as to 
this article, but denied as to the reſt. And afterwards the biſhop 
was deprived before the archbiſhop, from which ſentence he ap- 
pealed to the delegates. Pot. 539. 


Whitgrave 
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Whitgrave ver/. Chancy. C. B. 
8. C. L. FN an action — 7 for 800. the defendant 


452 


— it to the plaintiff at play, and 
now flat. 

12 to J. S. at lay; — 11 

14 The plaintiff demurred. A 


ſitting, 
ment 
of the 80/, Adjudged in C. B. Ex relatione m'ri Thornhill, 


Contra, if the 401, had been loſt 


by covin, to avoid the 


Obupavit. E- ASE for ſtopping a watercourſe. Not guilty pleaded. Verdi& 
for the plaintiff, And it was moved in arreſt of judgment, 

that it was chſfupavit et obſtruxit generally, without ſhewing how, 

as per ripas, c. But it was over-ruled. And Gould juſtice ſaid, 

that 3 Leon. 13. ob/tupavit generally was held good, but that it 

would be ill upon demurrer. Holt chief juſtice ſaid, that he had 

known it held both ways. And the plaintiff had his judgment 

by the three judges, Holt non contradicente, Ex relatione v ri 


Juccb. 
Machin ver/. Molton. 
Feb ' nr #. 5 Bae 
S. C. 12 Mod. R. Bridges moved for the diſcharge of a rule, by which a 
Litw. 1057, 1 prohibition was granted xz/, &c. to the conſiſtory court of 


S. C. 2 Salk. the archbiſhop of York; where Molton rector of the church of Sauth 
_— Collingham in Nottinghamſhire preferred a libel againſt Macbin for 
© Mod. 450. ſubtraction of tithes. And the motion for the prohibition was 
Prohibirion grounded upon a ſuggeſtion that Machin lived within the dioceſe 
— e of Lincoln, and therefore ought not to be cited out of the dioceſe 
. Calle. 90, where he lived, by 23 Hen. 8. cap. 9. And the cauſe that Mr. 
91. Bridges ſhewed to the court, to diſcharge the rule, was, becauſe 
Machin had lands within the dioceſe of Yor+, vig. in the pariſh of 
South Collingham in Nottinghamſhire ; for tithes of corn growing 
upon which lands Molton libelled in the confiſtory court of Yert; 
and when the citation was ſerved, Machin was there, though he 
lived generally within the dioceſe of Lincoln. And he cited Dr. 
Blackmore's caſe, Hardr. 421. where it is ſaid by the court, that 
if a man be cited within the dioceſe, though he is not an inhabi- 
tant there, but only comes there upon the account of trade or other- 
wiſe, that this is not within the ſtatute of 23 Hen. 8. cap. 9. But 
> Brownl, 12, ſerjeant Jenner for the prohibition cited 1 Roll. Rep. 328. Moor 
v. Cockain and Saunderſon, where it is admitted, that if an exc- 


cutor living in the dioceſe of A. be ſued and cited in the 1 
3 0 


in 1 Roll. Rep. 328. is contra. 2 T 
over-ruled ſeveral times fince. And though that ſtatute was made 


to prevent vexation, yet there are ſeveral exceptions. Adjour 
natur. 5 


And afterwards at another day Mr. Bridges againſt the prohi- 
bition argued, that if a prohibition ſhould be granted, there would 
be a failure of juſtice, becauſe Molton cannot maintain a ſuit in the 
court of the biſhop of Lincoln for the ſubſtraction of theſe tithes. 
And Mr. Broderick of the ſame fide ſaid, that the ſtatute of 32 H. 8. 
cap. 7. which ſays, that perſons withdrawing tithes ſhall be con- 
vened before the ordinary of the place where they were withdrawn, 
will amount to a repeal of 23 Hen. 8. cap. g. if it had been within 
the intent of the ſaid act, which he ſaid was never intended. But 
Jenner ſerjeant cited 13 Co. 6. Porter v. Rocheſter. Palm. 488. 
Hob. 18 5. Jones v. Jones. 1 Roll. Rep. 328. And as to ſuits upon 
wills, they might tranſmit them to the dioceſe where the party 
lives, [See Godb. 191. Frances v. Powell.| And that civilians 
had told him, that they can ſue a man in the ſpiritual court of the 
dioceſe where he reſides for tithes which he ought to pay for lands 
in another dioceſe. But to that Broderick ſaid, that a ſuit for tithes 
was local. And for that he cited 1 Keb. 481. Rogers v. Harding. 
But per Holt chief juſtice, the ſtatute 32 Hen. 8. cap. 7. did not 
intend to repeal any part of 23 Hen. 8. cap. 9g. But the queſtion 
is here, whether there is any remedy in Lincolnſhire for this ſub- 

traction of tithes within the dioceſe of Jork? The civil law courts 
may tranſmit any cauſe into another civil law court, and fo they 
do every day for cauſes ariſing in the admiralty of France. But 
here the queſtion is, whether the juriſdiction aroſe from the cauſe, 
or from the perſon? If a will be proved in the prerogative court 
of Canterbury, a ſuit upon it for a legacy, &c. muſt be in the 
Arches, which is the provincial court, though the party lives in 
another dioceſe. See the ſaving of the ſtatute 23 Hen. 8. cap. . 
tor that. Adjournatur, And afterwards a prohibition was granted, 


+ to 


Dr. Groenvelt v. Dr. Burwell et al', cenſors of the col. 
lege of Phyſicians. 


Intr. Mich. g Vill. 3. B. R. Rot. 178. 


timo 


1 ſcilicet 


hannes Cole decimo quinto die Aprilis anno regni domini Willelm 
tertii nunc regis Angliae, &c. nono vi et armis, viz. gladiis baculis 
et cultellis in ipſum Jobannem Groenvelt apud London praedidtum, 
vi. in parochia beatae Mariae de arcubus in warda de Cheape in- 
ſultum fecerunt et ipſum Johannem Groenvelt adtunc et ibidem ver- 
beraverunt vulneraverunt et maletrataverunt ita quod de vita ejus 
maxime deſperabatur et ipſum Jobannem Groenvelt adtunc et ibidem 
impriſonaverunt et ipſum ſic in priſona per magnum tempus, vix. per 
ſpatium ſeptem dierum extunc proxime ſequentium fine aliqua ratit- 
nabili cauſa contra voluntatem ipſius Jobannis Groenvelt ac contra 
legem et conſuetudines hujus regni Angliae ibidem detinuerunt et alia 
enormia ei adtunc et ibidem intulerunt contra pacem dicti domini 
regis nunc et ad damnum ipfius Johannis Groenvelt duarum mille 
librarum et inde producit ſectam, &c. 


The defen- Et modo ad hunc diem ſcilicet diem ſabbati proxime poſt tres ſepti- 
dants plead, manas ſancti Michaelis iſto eodem termino uſque quem diem praedicti 
Thomas Burwell Richardus Torleſs Willelmus Dawes Thomas Gill 
et Johannes Cole habuerunt licentiam ad billam praedictam interle- 
guendi et tunc ad reſpondendum, Cc. coram domino rege apud Mel 
monaſterium veniunt tam praedictus Fohannes Groenvelt per attor-* 
natum ſuum praedictum quam praedicti Thomas Richardus Willelmus 


Thomas et Jobannes Cole per Richardum Swift attornatum Jon, et 
idem 


Z e, Es 
proediftus Johannes Groenvelt inde fimil: 
e, Thee Vicks dus W 
om in ls en he's fo 
quod jamdudum et diu ante praediFum 


rex Angliae od, per 


itaque partim bene inſtitutarum civitatum in Italia et aliis multis 
nationibus exemplum imitatus, partim gravium virorum doctorum 
Jahannis Chambre Thomae Linacre Ferdinandi de Vittoria medi- 
corum ſuorum Nicolai Halſewell Jobannis Franciſci et Roberti 
Yaxley medicorum ac praecipue reverendiſimi in Chriſto patris ac 
domini domini Thomae titulo ſanctae Ciciliae trans Tibertm ſacroſanitae 
Romanae ecclefiae preſbyteri cardinalis Eboracenſis archiepiſcopi et 
regni ſui Angliae cancellarii clariſſimi precibus inclinatus, collegium 
perpetuum doctorum et gravium virorum, qui medicinam in urbe ſua 
London et ſuburbiis intraque ſeptem millia paſſuum ab ea urbe quaqua- 
verſus publice eercerent, inſtitui voluit atque imperavit, quibus tum 
ſui honorts tum publicae utilitatis nomine curae ut ſperauit eſſet, 
malitigrum quorum meminerit inſcientiam temeritatemque tam ex- 
emplo gravitateque ſua deterrere, quam per leges ſuas nuper editas 
et per conſtitutiones per idem collegium condendas punire, quae quo 
facihus rite peragi potuiſſent, memoratis doctoribus Fohanni Chambre 
Thomae Linacre Ferdinando de Victoria medicis ſuis Nicolas Halſe- 
well Jahanni Franciſco et Roberto Yaxley medicis concefſit, quod 1þfþ 
omneſque homines ejuſdem facultatis de et in civitate praedicta efſent 
in re et nomine unum corpus et communitas perpetua ſive collegium 
perpetuum, et quod eadem communitas five collegium fingulis anms 
per petuum eligere poſſent et facere de illa communitate aliquem pro- 
vidum virum et in facultate medicinae expertum in praefidentem 
Juſdem collegii frve communitatis, ad ſupervidendum recognoſcendum 

ef 


phyſicians in 


* 2 . — 
by r * LD „ 


per peruitate terras et tenementa — — et 7 
cunque : Cunceſſit etiam eis et fucceſſori ſuis pro 
tam in dt 42 — 


extra terras et tenementa quaecungque annum 
valorem duodecim li I —— de alienationibus ad 
manum mortuam non obſtante ; et i per nomen praefidentis 
collegii ſeu — Se facultatis medicinae London Faker et 
—_— poturſſent coram quibuſcungue judicibus in curtis et aftiq- 
nibus quibuſcunque ; et quod praedicti pragſidens collegium com- 
ö fires congregationes licitas et honeflas de ſe. 


munitas et eorum ſucce 
ipſis ac flatuta et ordinationes pro ſalubri gubernatione ſuperviſu er 
correctione collegii ſeu communitatis praeditae et omnium hominum 
eandem facultatem in dicta civitate 2 per ſeptem milliaria in cir- 
cuitu ejuſdem civitatis exercentium ſecundum necſſitatis exigentiam 
quottes et quando opus fuerit facere valerent licite et impune fine in- 
pedimento dicti nuper regis haeredum vel fucceſſorum ſuorum juſticia- 
riorum eſchaetorum vicecomitum et aliorum ballivorum vel miniſtrorum 
ſuorum haeredum vel ſucceſſorum ſuorum quorumcunque : Conceſſit etiam 
enſdem pragſidenti et collegio ſeu communitati et ſucceſſoribus ſuis, 
quod nemo in dicta civitate aut per ſeptem milliaria in circuitu epuſ- 
dem exerceat diftam facultatem, niſi ad hoc per dictos pragſidentem 
ef communitatem ſeu ſucceſſores eorum qui pro tempore fuerint ad- 
miſſus eſſet per ejuſdam pragſidentis et collegii literas figillo ſuo con- 
muni igillatas, fub poena centum ſolidorum pro quolibet menſe quo non 
admiſſus eandem facultatem exercuerit, dimidio inde dicto domino regi 
et haeredibus ſuis, et dimidio d:flis praefidenti et collegio applicandb. 
Practerea voluit et conceſſit pro ſe et ſucceſſoribus ſuis quantum in ſe 
fuit, quod per praeſidentem et collegium praediftae communitatis pro 
tempore exiſtentes et eorum ſucceſſores imperpetuum quatuor ſingulis 
annis per ipſos eligerentur, qui haberent ſuperviſum et ſcrutinam 
correctionem et gubernationem omnium et fingulorum diftae croitatis 
medicorum utentium facultate medicinae in eadem civitate ac aliorum 
medicorum forinſecorum quorumcunque facultatem illam medicine 
aliguo modo frequentantium et utentium infra eandem civitatem ſub- 
urbia ejuſdem ſve intra ſeptem milliaria in circuitu ejuſdem crvitatis 
ac punitionem eorundem pro delictis ſuis in non” bene exequenu0 facients 
et utendo illa, necnon ſuperviſum et ſcrutinam omnium medicinarum 
et earum receptions per dictos medicos ſeu aliquem eorum hujuſmod! 
ligers dicti nuper regis pro eorum infirmitatibus et hujuſmodi curandis 
et ſanandis dandarum imponendarum et utendarum quotes et quando 


I opus 
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pro commadb et utilitate carum ligrorum difti Fes 

25 ita quod punitio hujuſmodi madicorum utentium dicta — 
wdicinae fie in praemiſis delinquentium per fines amerciamenta er 
* corporum ſuorum et per alias vias rationabiles et 
congruas exequeretur : Voluit etiam et fe haeredibus et 
feribus quantum in ſe fuit, quad nec prag ne alu de 
collegio praedifio medicorum nes ſucceſſores fur nec æurum ait 
exercens facultatem illam | in futurum infra civitatem 
ſuam praediftam et Suburbia ejuſdem ſeu alibi ſummonerentur aut 
re 
aliguibus aſſiſis juratis ingueſtis inquifittombus attinftis et aliis 
recognitionibus infra dictam civitatem et ſuburbia ejuſdem im- 
peterum coram mapore er vicecomitibus ſeu coronatoribus diftae 
civitatis ſuae pro tempore exiſtentibus capiendis, aut per aliquem 
officiarium ſeu miniſtrum ſuum vel offictarios five miniſtros ſuos 
ummonendis, licet eaedem juratae inquifitiones ſeu recog nit iones 
ſummonitae fuerint ſuper brevi vel brevibus dieti nuper regis vel 
haeredum ſuorum de recto, ſed quod diffi magiſtri frve gubernatores 
ac communitas facultatis antedictae et ſucceſſores ſui et eorum quili- 
bet ditam facultatem exercens verſus eundem nuper regem haeredes 
et ſucceſſores ſuos ac verſus majorem et vicecomites civitatis ſuae 
pradiftae pro tempore exiſtentes et quoſcunque offictarios et mini- 
ftros ſuos forent inde quieti et penitus exonerati imperpetuum; 
prout per eaſdem literas patentes inter alia plenius apparet. Et 
idem Thomas Richardus Willelmus Thomas et Jobannes Cole ul- 
terius dicunt, quod virtute literarum patentium praedicti Johannes 
Chambre Thomas Linacre Farnando de Victoria Nicolaus Halſewell 
Jobannes Franciſcus et Richardus Yaxley medici et omnes homines 
gyuſdem facultatis in civitate praedicta fuerunt unum corpus et com- 
munitas perpetua five collegium perpetuum; Poſteaque per quendam 
actum in parliamento diffi nuper regis Henrici octavi apud Weſtmo- 
naſterium in comitatu Midaleſex ultimo die Julii anno regni ejuſdem 
nuper regis quintodecimo per prorogationem tento editum inter alia 
inactitatum fuit auttoritate ejuſdem parliamenti, quod pro eo quod 
confectio praedictae corporationis fuit meritoria et valde bona pro 
epublica hujus regni Angliae, et praeterea expediens et neceſſarium 
fut, providere, quod nulla perſona praedicti corporis politici et 
communitatis praedifiae permitteretur exercere et praftizare medi- 
cinam, Anglice practice phyſick, ſed taſtummodo tales perſonae quae 
Hent profoundae et modeſtae, Anglice (ad and diſcreet, profunde li- 
teratae et maxime fludioſae in arte medicinae, Anglice groundedly 
learned and deeply ſtudied in phyſick, in confideratione cujus, ef 
pro ulteriori auctoritate praedictarum literarum patentium, acetiam 
fro elargiamento ulteriorum. articularum pro praedifla republica 
abendorum et fiendorum, per dictum nuper. regem cum conſenſu do- 
nu norum ſpiritualium et temporalium et communium in eodem parlia- 

mento aſſemblatorum inactitatum exiſtit inter alia, quod praedicta 
' 2 | cor poratio 
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corporatio Hae communitatis facultatis medicinae prarditty v 
omnia et /ingula articuli & aller res ce o e 
concederentur +4. 


et valida, Anglice available, praeditto | incorporato 
ſuceeſſoribus i uum, in tam et largo modo prout pateri 
accepetari cogitart et conſtrui per eaſdem literas patentes : Et ule. 


rius inactitatum ordinatum et flabilitum exiflit per diflum adam 
qued praedi las fex perſonae in praediftis Iiterit patentibus nomj- 


natae ut principales et primae nominatae de pracdicta communitate 
er ſocietate eligerent eiſdem duos alios ejuſdem communitatis, qui ex 
tunc impoſterum vocarentur et nominarentur electi, et quod praedifii 

ume prae- 
dictae communitatis; et quoties alpiui loci praedictorum elefforum 
contingerent fore vacui per mortem aut aliter, tunc ſuperviventes 
praedictorum electorum infra triginta ſeu quadragi nta ates proxine 


pot mortem eorundem aut alicujus corum eligerent nominarent et ad. 


mitterent unum vel plures, prout neceſſitas requireret, de maxime 
eruditis et expertis homin1bus de et in praedif/a facultate in Londen, 
ſupplere, Anglice to ſupply, locum et numerum ccto perſonarum, ita 
guod iþſe vel ipfi qui fic eligeretur vel eligerentur prius examinare- 
tur vel examinarentur ſtricte per pracdictos ſuperviventes ſecundum 


formam deviſatam per praedictos eleflos, acetiam per praedittes ſu- 


perviventes approbaretur vel approbarentur, prout per eundem aftum 
inter alia plenius apparet. Et iidem Thomas Richardus Willelmus 
Thomas et Jobannes ulterius dicunt, quod poſtea et diu ante prae- 
dictum tempus quo, Fc. per quendam alium actum in parliamento 
dominae Mariae nuper reginae Angliae vicefimo quarto die Oftobris 
anno regni ſui primo apud Weſtmonaſterium tento editum inacti- 
tatum fuit auctoritate ejuſdem parliamenti, quod praedictum fla- 
rutum et actus parliamenti praerecitatum in omnibus articulis et 
clauſulis in eodem contentis extunc impoſterum flarent et continua- 
rent in pleno robore vi et effectu, aliguo Rlatuto lege conſuctudine aut 
re aliqua facto habito vel ufitato in contrarium in aliquo non ob- 
ſtante: Et pro meliori reformatione diverſorum enormium contingen- 
tium reipublicae per malum uſum et indebitam adminiftrationem me- 
dicinarum, Anglice phyfick, pro elargatione, Anglice, enlarging, 
wulteriorum articulorum, pro. meliori executione rerum in praedicta 
conceſſione contentarum, per eundem attum in praedicto parliamento 
dictae nuper reginae factum ulterius inactitatum fuit, quod quand 
eunque praefidens collegit aut communitatis facultatis medicinat 
London pro tempore exiſtens, vel tales quos praedictus prag dens et 
collegium annuatim ſecundum tenorem et intentionem  ejuſdem actus 
auctorizarentur ſcrutare examinare corrigere et punire omnes of- 
Jenſores et transgreſſores in praedicta facultate infra praedictum 
civitatem et praecinctum in praedicto actu expreſſum, mitterent vel 


: con 
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taum offenſorem vel offenſores pro cjus vel eorum offenſs 


= inobedientia, Anglice diſobedience, cantra aliquem articulum v1 
in frardifla conce 


ani gao- 
ciui- 


cufroaes 


fraefertur, et 

ihidem ſalvo cuſtodirent perſonam vel perſonas fic commiſſas in ali- 
quibus priſonarum ſuarum ad 4 cuſtagia et onera praedifia- 
rum perſonarum vel [ag fic commiſſarum ſine ballio vel manu- 
coptione, quouſque tales offenſor et offenſores vel inobedientes, Anglice 
dilobedients, exonerentur de praedicto impriſonamento per praedictos 
pracſidentem et tales perſonas qui per praedictum collegium adinde 
auctorizarentur, ſub poena quod quilibet talis guardianus gaolator 
vel cuſtos in contrarium faciens perderet et forisfaceret duplice tales 
fines et amerciamenta qualia tales offenſor et offenſores aut inobedientes 
aſeſſarentur ſobvere per tales quales praedicti pracfidens et collegium 
autterizarent ut praefertur, ita quod idem finis et amerciamentum 
non efſet ad aliquod tempus ultra ſummam viginti librarum, medie- 
tatem quaram fore applicandam, Anglice to be employed, ad uſum 
dictae nuper reginae haeredem et 1 ucceſſorum ſuorum, alteram medie- 
tatem praefidenti et collegio, quibus omnibus Forigfacti s rccuperandis 
per actionem debiti billam querelam vel informationem in aliquibus 
dictae nuper reginae haeredum vel * ſuarum curiis de recordo 
verſus aliguem talem guardianum gaolatorem aut cuſtodem fic delin- 
quentem, in qua ſecta nullum eſſonium legis vadiatio vel protectio 
allocarentur nec admitterentur pro defendente : Et ulterius inactita- 
tum fuit auftoritate ejuſdem parliamenti, quod omnes juſticiarii ma- 
fores wicecomites ballivi conſtabularit et alii miniſtri et cfficiarii 
infra civitatem et praecinctum praedicta ſuper requiſitionem eis 
fiendam adjuvarent auxiliarent et aſſiſterent pragſidenti praedicti col- 
legit et omnibus perſonis per 7 de tempore in tempus auctori atis, 
pro debita executione praedicti actus vel ſtatuti, ſub poena pro non 
dando bujuſmodi auxilium currere in contemptum dictae nuper reginae 
baeredum vel ſucceſſorum ſuorum, prout per eundem actum inter alia 
plenius apparet, Et iidem Thomas Richardus Willelmus Thomas et 
Jobannes Cole ulterius dicunt, quod praedictus Yohannes Groenvelt 
per magnum tempus, ſcilicet per quinque annos ultimo praeteritos et 
amplius, infra civitatem London et circuitum ſeptem milliarium eu- 
dem ſcilicet apud London praedictam in parochia et warda praedittis 
artem five facultatem — cinae exercuit et utebatur et adbuc exercet 
et utitur ; idemgue Jobannes artem ſive facultatem illam ſic exer- 
| CONS 
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cen of um of ſ6 practendens Pa grimnea radem 


diflum tempus quo, Wc. ſeilicet primo dis Aprilis anno 
Gulielmi tertii nunc * 2 e. effave, 

ſeeptit et afſumypſit 28 
2 adtunc uxorem cujuſdam Willelmi or prog 
mitate ſive morbo diflae Suſannae paullo 
caſione inde ficut ſupponebatur eveniente, 
ba o quadraginta ſolidis fbi ditto 

bus 2 et aliis quadraginta ſolidis ei pojlea | 
tamen Johannes Groenvelt curam ſuam adtunc er ibi 
tam Suſannam adeo indiſcrete male inartificialiter et imperit 
ſuit, et tales inſalubres iniquas malas et perniciofiſſimas pillulas 
noxia pharmaca ei adtunc et ibidem didit et miniſlravit, quod eadem 
Suſanna non ſolum minime ſanata fuit, ſed valde magis et egregie in. 
firma et magnopere et periculoſe in corpore ſuo laeſa devenit, et x. 
tunc hucuſque extremo dolore inde laboravit, ac triſtiſſima et miſerri. 
ma conditione languebat, et adbuc fic inde laborat et languida exiſlit 
inſanabilis, ita quod de vita ejus deſperabatur et adhuc deſperatur ©. 
cafione malae imperitae et pernicicſae praxis ipfius Jobannis Groen- 
velt in hac parte ſuper corpus ejuſaem Suſannae commiſſae et perpe- 
tratae : Et iidem Thomas Richardus Willelmus Thomas et Johannes 
Cole ulterius dicunt, quod virtute literarum praedictarum patentium 
ac vigore ſtatutorum praediftorum quidam Thomas Millington miles 
in medicinis doctor vir providus et in facultate medicinae expertus et 
adtunc unus de communitate collegit medicorum in London praedicti et 
unus adtunc octo electorum collegti five communitatis praedictac adtunc 
exiſtens ante praediflum tempus quo, Cc. ſcilicet triceſimo die Septem- 
bris anno regni dicti domini regis nunc oftavo apud collegium medicorum 
fituat' in parochia de Chriſtchurch in warda de Farringdon infra Lon. 
don in pragſidentem collegit frve communitatis praedictas debits mods 
electus et praefettus fuit, et in officio pracfidentts collegii five com- 
munitatis praedictae exiſtens iidem pragidens et collegium praedicfar 
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communitatis eodem triceſimo die Septembris anno oftavo ſupradito 


apud collegium pracdictum in parochia de Chriſtchurch praedifia eli- 
gerunt ipſos 
Gill wires provides et in facultate medicinae expertos et adiunc dt 
collegio pracdicto exiftentes doctores fore quatuor cenſores fre guber- 
natores communitatis praedictac, ad ſupervidendum et ſcrutandum 
corrigendum et gubernandum omnes et ſingulos diftae civitatis meaie 


 utentes facultate medicinae in eadem civitate ac alios medicos forin- 


ſecus qugſcungue facultatem illam medicinae aliquo modo frequentantes 
el utentes infra eandem civitatem et ſuburbia ejuſdem froe infra ſep- 
tem milliaria in circuitu ejuſdem civitatis, ac ad puniendum egen 
pro delictis ſuis in non bene exequendo faciendo et utendo illa, necnon 
Supervidendum et ſcrutandum . eorum medicinas et eorum. reception! 
per difios medices ſeu aliquem eorum pro infirmitatibus 4 — 
4 _— 


homam Burwell Richardum Willelmum et Thoman 


4 


lea et ante 


fm 
dicti ut praefertur exiſtentibus verſus praefatum J roen- 
welt pro praedicta indebita imperita mala et pernicioſa praxi ſuper 

corpus praedictae Suſannae per eundem Johannem Groenvelt ut 

praefertur facta et perpetrata ; et ſuperinde praedictus Johannes 

Groenvelt poſtea, ſcilicet eodem quinto die Februarii anno oftavo ſu- 

pradifto apud London praedictum in parochia beatae Mariae de ar- 
cubus in warda de Cheape praedicta, debito modo ſummonitus fuit 

fer ipſos Thomam Richardum Wilklmum et Thomam tunc es 

ive gubernatores collegit praedicti ad 2 coram ei ſdem cen- 
foribus ſive gubernatoribus collegis praedicti apud collegium praedi- 
dium nono die Aprilis tunc proxime 1 de et ſuper praemiſſis exa- 
ninandus et reſpondendum ; quodque ante praediftum tempus quo, O&c. 
ſetlicet eodem nono die Aprilis anno regni dicti domini regis nunc 
rono, cram praefatis Thoma Richardo Willelmo et Thoma adtunc 
cenſoribus feve gubernatoribus collegit praedicti ut praęfertur exiſten- 
thus apud collegium praedictum venit praedictus Fele Groenvelt 
n propria perſona ſua, et praedicti cenſores ſrve gubernatores ſuper- 
inde adtunc et ibidem procedebant ad examinandum et inquirendum 
in materiam querimoniae praedictae, et ſuper atteſlationem diverſa- 
"umn credibilium perſonarum adtunc praeſentium veritatem querimo- 
mae pracatetae in pragſentia ipfius Jobannis Groenvelt affirmanti- 
um et ſuper auditum ipfius Johannis Groenvelt et quicquid in ſui 
Aus defenſione aut excuſatione dicere potuit, et ſuper conſiderationem 
% materiae praedictae tidem Thomas Richardus Willelmus et 
Thomas cenſores five gubernatores collegii praedifii fic ut praęfertur 
x1/lentes adtunc et ibidem virtute literarum patentium et ſtatutorum 
Praediiforem adjudicaverunt praediflum Jobannem Groenvelt de in- 
ta imperita et mala praxi praedicta fore culpabilem; et proinde 


finem 
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wiginti librarum legali hat 

— adtunc py by np . 72 — 

vrrumt, quod idem Johannes Groenvolt * ard; — 
Londm, a 


mitteretur gaolae difti domini regis 

beret et ſubiret i jus 
onera et cuſiagia ballio aut manucaptione per ſpatium f = 2 
ſeptimanarum tunc droxime 8 mfi citius exoneraretur per 
praefidentem collegis praeditti ct tales perſonas quae per collegrun 
pracdictum adinde legitime auftorizatae forent aut aliter per 4... 
bitum legis curſum : quae quidem adjudicatio cenſorum five guberng. 
torum il in. ſcriptis pita et recordata fuit, ac penes thſes cen. 
ſores foe gubernatores jam remanet minime adnullata ſed in ple 
vigore exiſiit : Et praedicti Thomas Richardus Willelmus Thomas er 
Jobannes Cole ulterius dicunt, quod iidem Thomas Richardus Wi. 
lelmus et Thomas, ea intentione ut executio judicii five adjudica- 
tionis praedictae fieret, virtute literarum patentium ac flatutorum 


| praediftorum adtunc et ibidem per quoddam praeceptum five war. 


rantum ſuum in ſcriptis, recitando querimomam et judicium ſive 
adjudicationem praedictam ad largum, ſub manibus et figillis ſuis 
eidem Jobanni Cole miniftro ſuo ad hujuſmodi praecepta i exeguen- 
da exiſtenti mandaverunt, quod ipſe cerpus pracfati Johannis Groen- 
welt caperet, et ipſum cuſtodi gaolae de Newgate praedictae delibe- 
raret, ibidem remanſurum ſine ballio aut manucaptione per ſpatium 
praedictum duodecim ſeptimanarum, niſi citius per pragſidentem culle- 
git praeditt et tales perſonas quales per collegium praedictum audits. 
rizatae forent et aliter per debitum legis curſum deliberatus fi- 
ret; virtute cujus warranti praedictus Fohannes Cole praedifin tem- 


| fore quo, &c. apud London praedictum in parochia beatae Mariae 


de arcubus in warda de Cheape pracdicta praefatum Jobannem Groen 
welt cepit, et eundem fimul cum warranto praedicto ſub manibus et 
Agillis ecrundem quatuor cenſerum praemſſa ſpecificante cuſtodi gaolae 
praediftae adtunc deliberavit, ibidem in forma pratdicta detinen- 
dum; prout ei bene licuit; idemque Johannes Groenvelt ſuperinde 
in priſona ibidem per tempus praedictum in narratione praedicta men- 
tionatum detentus fuit : Quae quidem captio impriſonamentum et in 
friſona detentio praedicta pratdicti Yohannis Groenvelt in forma 
praedicta et ex cauſa pracditta facta ſunt idem refiduum tranſgre/: 
onis et tmpriſonamenti praedifti unde praedictus Johannes Groenvelt 
fe modo queritur : Et hoc parati ſunt verificare : Unde petunt ſudi- 
cium, fi pracdictus Yohannes Groenvelt attionem ſuam praedicfam 
inde verſus eos habere ſeu manutenere debeat, &c, 
B. Shower 


Law. Agar 
Jo, Keene, 


Et 
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et Johannes Cole ſuperius placitando allegaverunt ; ſed idem Johannes 
Groenvelt proteſtando = dominus Henricus nuper rex Angliae non 
concoffit per aliquales literas patentes 

Richardus Torleſs Willelmus Dawes Thomas Gill et Johannes Cole 
ſuperius placitando allegaverunt, Proteſtandoque etiam quod non ha- 
betur aliquod tale recordum actus parliamenti didi nuper regis Hen- 
rici cctaui quale ipſi iidem Thomas Burwell Richardus Torleſs Wil. 
lelmus Dawes Thomas Gill of ang: Cole ſuperius placitando fimi- 
liter allegaverunt, Proteſtandogue etiam quod ipſe idem Tohannes 
Groenvelt curam ſuam circa diftam Suſannam Withall in praedicto 
flacito ipſorum Thomae Burwell Richardi Torleſs Willelm Dawes 
Thomae Gill et Jobannis Cole nominatam non indiſcrete male inarti- 
fictaliter vel imperite appoſuit nec aliquas inſalubres iniquas malas vel 
pernicio/iſſimas pillulas vel noxia pharmaca et dedit vel adminiſtra- 
wt, prout iidem Thomas Burwell Richardus Torleſs Willelmus Dawes 
Thomas Gill et Jobannes Cole per placitum ſuum praedictum ſuperius 
allegaverunt, Proteſtandoque etiam quod nulla querimonia ex parte 
praedi lorum Willelmi Withall et 8 uxoris ejus facta vel exbi- 
bita fuit eiſdem Thomae Richardo Willelmo et Thomae Gill verſus ip- 
ſum olannem Groenvelt pro indebita imperita mala vel pernicicſa 
praxi ſuper corpus praedictae Suſannae per eundem Jobannem Groen- 
velt fiert et perpetrari ſuppoſita, prout iþfi iidem Thomas Richardus 
W:!lelmus Thomas et Johannes Cole ſuperius placitando allegaverunt, 
eudgue nullum tale judicium ſive adjudicatio praedifforum Thomae 
Richardi Villelmi et Thomae redditum ſuit contra ipſum Johan- 
nem Groenvelt quale ipſi iidem Thomas Richardus Willelmus Thomas 
et /obannes Cole per placitum ſuum praedictum ſuperius allegave- 
unt; Pro placito idem Johannes Groenvelt replicando dicit, quod 
% praedicti Thomas Bur well Richardus 7 Wy Wrillelmus Dawes 
Thomas Gill et Johannes Cole de injuria ſua propria in ipſum Jo- 
bannen Groenvelt inſultum fecerunt et ipſum maletrattaverunt im- 
priſonaverunt et per praedictam ſpatium ſeptem dierum in priſona 
detinuerunt, mode et forma prout praediftus Jobannes Groenvelt ſu— 
perius 


les iidem Thomas Burwell 
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pracdilus Yobannes Groemvelt dicit, quod ah Replication. 
Pier" — Burwell Richardum Tor igſi e TE 
Tlomam Gill et Johannem Cole ſuperius placitands ata ab ali 
one ſua pracdicts quoad refiduum tranſgr impri er in 
detentionis praediftum e0s 
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perius 6 narravit, Es non virtute worranti 22 
Cole per — fraadilſum fuperius ſuppoſiti fore fali; Bt bee peris 
— Nath, Wright 


o. Girdler 
Northey, 


Et praedifti Thomas Richardus Willelmus Thomas & Jha 
Cole dicunt, quad pr acdictum placitum praedicti Jobammis Gruul 
modo et forma praedittis us replicando placitatum materiaque in 
eodem contenta minus ſu a in lege fur, ad eundem Yukon, 
nem Groenvelt ad aftionem praediftam inde verſus ipfos The. 
mam Richardum Willelmum Thomam et Cole habendam ma.. 
nutenendum, ad quod quidem placitum ſiue replicationem dicti 7 ohan. 
nis Groenvelt modo et forma praedictis placitatum iidem Thomas Ri. 
chardus Willelmus Thomas et Johannes Cole neceſſe non habent nec per 
legem terrae tenentur aliquo modo reſpondere ; Et hoe parati ſunt ve. 
rificare; Unde pro defettu ſuſficientts replicationis praedicti Yohannis 
Groenvelt in hac parte iidem Thomas Richardus Willelmus Thomas et 
Jobannes Cole ut prius petunt judicium, et praedictus 7 ohannes 
Groenvelt ab actione ſua praedicta inde verſus ipſos Thomam Richar. 
dum Willelmum Thomam et Jobannem Cole habenda praecludatur, &c, 
Et pro cauſis hujus morationis in lege ſuper replicationem pracdictan 
iidem Thomas Richardus Willelmus Thomas et Jobannes Cole often- 
dunt curiae hic et dicunt, quod ubi praedictus Johannes Groenvelt in 
dicta replicatione ſua dicit inter alia, quod bene et verum ęſt quod ip- 


ſe per magnum tempus ſcilicet praedictas quinque annos, Cc. fuit et 


adbuc eſt medicinae doctor, &c. prout iþfi praedicti Thomas Richar- 
dus Willelmus Thomas et Johannes Cole ſuperius 8 allegave- 
runt, ſatis et manifeſte liquet et conſtat curiae bie, quod in placito 
ipſorum Thomae Richards Willelmi Thomae et Jobannis Cole prae- 
dicto non allegatur, ſed ipſi tantum allegaverunt inde, quod praedic. 
fus mn Groenvelt artem ſive facultatem medicinae per tempus 


ud exercuit et utebatur et adhuc exercet et utitur, ſe pretendens eſe 


fe valde peritum in eadem ; quae allegatio multum differt ab illa quam 
praedietus Jobannes Groenvelt per eandem replicationem ſuam ſuppo- 


nit ipſos feciſſe : Quodgue proteſtationes praedicti Jobannis Groenvelt 


ſunt vanae ſupervacuae et omnino ſuper fluae, ac prima earum et ſen- 


tentia imperfecta et in ſenſu defictens, et ſecunda earum proteſtati- 
onum eft negativa praegnans ambigua et incerta; Nuoague ac prae- 
cipue praedictus Johannes Groenvelt traverſat virtutem warrants 


praedicti, quae non eft traverſabilis, exiſtens validitas ac materia li- 
gis, ubi traverſare debet confectionem vel exiſtentiam ejuſdem war- 
ranti, ſeu deliberationem inde ditto Jobanni Cole, &c, Ulterius rate 
dictus Fohannes Groenvelt traverſat five negat, quod iidem Thomas . 
Richardus Willelmus Thomas et Johannes Cole, ſcilicet omnes eorum, - 


virtut? 
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Et praedidtus Johannes Groenvelt dicit, 

a ipſum TJohannem Groenvelt — a 
ſuperius replicando placitatum materiaque in eodem contenta bona er 
[uffcientia in lege exiſtunt, ad attionem ipfius Johannis Groenvelt 
praediftam verſus ipſos Thomam Richardum Willelmum Thomam et 
Jabannem Cole babendam manutenendum; quod quidem placitum ma- 
teriamque in eodem contentam idem Johannes — aratus eft 
werificare et probare prout curia, &c. Et 


ia praedifli Thomas 
Richardus Willelmus Thomas et Jabannes ad replicationem il- 
lam non reſpondent, nec illam hucuſque aliqualiter dedicunt, idem 


Jolannes Groenvelt petit judictum, et damna ſua cccafione tranſ- 
graſionis inſultus et 1mpriſonamenti praedictorum ſibi adjudicari. 
Sed quia curia domini regis nunc de judicio ſuo de et ſuper prae- 
miſſis reddendo nondum adviſatur, dies inde datus eft partibus prae- 


dictis, &c. 


This caſe was ſeveral times argued at the bar by Mr. Robert Eyre, 
Mr. ſerjeant Darnall, &c. for the plaintiff; and by Sir Bartholomew 
Shower, Mr. ſerjeant Levinz, &c. for the defendants. And now 
in Trinity term 12 Will, 3. Holt chief juſtice delivered the opinion 
ot the court, that judgment ought to be entred for the defendants. 
And at the beginning he ſaid, that though it had been argued that 
the replication was good, yet they all held the contrary ; for it is 
ill, as well in matter as in form. The defendants in their plea ſhew 


tum prae- Joinder in 
arma praedictit demutrer. 


that a warrant was granted, and that by virtue thereof the plaintiff uuverſe of 
was arreſted and impriſoned; to which the plaintiff does not make an arrett vi- 


any anſwer, that there was not ſuch warrant, nor traverſes it, but, 
only ſays that he was not arreſted by virtue of it. If he had denied 


ute Wwarravlt 
raedi #1, is ill. 


Poſt. 1046, 
that there was any ſuch warrant, it had been a good traverſe; for 


then Cole would not have had authority to have arreſted the plain- 
tiff, But if the plaintiff was arreſted for any other cauſe, and not 
upon this warrant, then the plaintiff ſhould have ſhewn the other 
cauſe, As ſuppoſe there were two warrants, the one good and the 
other ill, and the plaintiff had been arreſted upon the ill warrant ; 
he ought to ſhew it ſpecially, But if Cole had a good warrant at 
the time of the 4 though he had declared that he had . 
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may avow 

i for which 
diſtreſs, nor can the plaintiff in replevin traverſe the taking for the 
rent arrear, but can only plead in bar to the avowry, riens arrecr. 
So here, the plaintiff cannot ſay, that Cole did not take him by 
virtue of the good warrant; for if he had ſuch warrant in his cu. 
ſtody at the time of the arreſt, he was arreſted by it. - And the 
traverſe is an ill traverſe in this manner. But the plaintiff ſhould 
have traverſed, that there was any ſuch warrant ; or he might have 
ſaid, that it was granted afterwards, a&/que hoc that there was any 
ſuch warrant at the time of the arreft. Therefore the replication 
is ill; and then the queſtion will be, whether the plea in bar is 


good? And they all held that it was. 
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The exceptions that were taken to this plea by the plaintiff's 
council were ſeveral; but thoſe upon which they ſeemed princi- 


pally to inſiſt, are four. 


1. That the plea is uncertain, ſo that the defendants have not 
intituled themſelves to a ſufficient juriſdiction, | 


2. That admitting that the defendants have intituled themſelves 
to a ſufficient juriſdiction, yet they have exceeded their juriſdiction, 
by impoſing a fine, and impriſonment alſo : For though they might 
have committed the plaintiff in execution for the fine, yet they 
could not impoſe both a fine and impriſonment as a puniſhment. 


3. That there is no anſwer to the aſſault, and therefore the plea 
is ill. 


4. That it does not appear that the plaintiff is a member of the 
college; and the defendants have not authority to puniſh others. 


As to the firſt exception, which is the only objection material, 
Holt chief juſtice ſaid, that the defendants have intituled themſelves 
to a ſufficient juriſdiction. For, 1. They have juriſdiction over 
the perſon of the plaintiff, ſince he practiſed phyſick in London. 
2. Over the ſubje& matter, viz, the unſkilful adminiſtration o 
| | PRYLICK. 


of Coke, 8 Rep. 121. 
may be taken upon it, 
reaſon why it ſhall be tra- 
no remedy by error or at- 


taint. 


But Holt chief juſtice anſwered, that he was of a contrary opi- Judgment by 
nion, viz. that it was not traverſable. And, 1. he faid, that a f. —— 
man convict by the defendants in purſuance of their judicial autho- Phyſicians 
rity cannot traverſe the fact of which he is convict, 2. If he could, — a — 
yet the fact is certainly enough alleged here. 3. Though there — 15 
were a defect in the conviction, yet that would not intitle the not travert 
plaintiff to an action againſt the defendants, being the cenſors, Ec. able. 

And, 1. that the fact of which the plaintiff is convict, is not tra- 
verſable; becauſe the authority of the defendants is abſolute, to 
hear and determine the offenſe; and when in purſuance of the ſaid 
authority they have adjudged the plaintiff guilty, he cannot arraign 
their judgment, but is concluded : for perſons who are judges by 
law, (hall not be liable to have their judgments examined in actions 
brought againſt them. 45 Edu. 3. 17. 9 Edw. 4. 3. 12 Co. 24, 25. 
Now it is plain, that the cenſors have judicial power. It is true, 
that ſome perſons have power to commit, who are not judges ; as 
the conſtable may commit for an affray committed in his preſence ; 
and he is liable to an action, if the fact is falſe. The difference is, 
that he does not commit for puniſhment, but for ſafe cuſtody. So 
commiſſioners of bankrupts may commit a man for refuſing to be 
examined concerning the eſtate of the bankrupt ; but they are not 
judges ; and their proceedings are traverſable, becauſe their power 
of impriſonment is only quoſque, &c. But where a man has 
power to inflit impriſonment upon another for puniſhment of his 
oftenſe, there he hath judicial authority, 2. To conſider the par- 
ticulars of their power. It extends to all phyſicians practiſing within 
London, or ſeven miles round; and it is, to examine, hear, con- 
vict, and puniſh them, for any ill practicę committed by them; 
which are all the eſſentials that create a judge. 3. The cenſors are 
Juſtices of record, and that which they do is matter of record. For 
where there is a juriſdiction erected de novo with power to fine and 
unpriſon, it is a court of record; for courts of record only can fine. Courts which 
Co, 38. 6. and 8 Co. 60, b. in point. Therefore it is reſolved, can five are 


F 


2. 


1 


account before auditors 
which by ex words away 
— is, = it does not lie? 
22 2. cap. 11. (which enacts, that where 
ditors to his bailiff, and he is found in arrear, the audi 

commit to priſon) giving power to the auditors to commit the de- 

fendant to priſon, does thereby make them juſtices of record, for. 

aſmuch as none but ſuch can impriſon ; and therefore their judg- 

ment cannot be traverſed, and for that reaſon the defendant is ouſted 

of his law. 2 Int. 380. Then if auditors aſſigned by the lord to 

his bailiff are juſtices of record, 4 fortiori the cenſors are ſuch, 

having a much larger juriſdiction; and then conſequently no act of 

theirs can be traverſed. Nor can it be aſſigned for error, that judges 

did that which they ought not; as that they entred a verdi& for the 
defendant, where the jury gave it for the plaintiff. 47 Ed. 3. 5o. 

Judges rot 1 Hen. 6. 4. 12 Co. 24. Dier 89. ö. And as a judge ſhall not be 
nene to ne · queſtioned at the ſuit of the parties, no more ſhall he be queſtioned 
dictments for at the King's ſuit before another judge, 27 Afiſ. 18, Where A. 
falſe jodg- was indicted at the King's ſuit, for that, that he was juſtice of yer 
ments guwen. and ferminer, and ſeveral perſons were indicted before him of a 
treſpaſs, and be made an entry upon the record, that they were 
indicted of felony ; and judgment was demanded, if he ſhould an- 
ſwer, ſince he was a judge by commiſſion, which is of record; 
and that preſentment would defeat the record, which is to aver 
againſt that which he did as judge of record; and the indictment 
was held void. Objection. The opinion of Coke, 8 Co. 121. that 
the cauſe of the fine and impriſonment is traverſable, Holt chief 
juſtice anſwered, that it is an opinion e6:tcr, and not pertinent to 
the caſe there; becauſe Dr. Bonham was committed for practiſing 
without licence, and not for male practice; and the power of com- 
mitment does not extend to practiſing without licence, nor can 
they inflict the ſaid puniſhment for ſuch offenſe. . But Coke inlarges 
upon their power, and includes a commitment for male practice. 
But Cote was tranſported, that the doctor was a member of the 
univerſity, and of his univerſity (as one may ſee by his excurſions 
in praiſe of it) which he looked upon as affronted by that proſecu- 
cution. And as the ſaid opinion was not judicial, ſo it has not any 
authority in law for its foundation. Coke himſelf ſays, that they 
_ ought to make a record of their proceedings; then they are judges 
of record, and therefore according to himſelf, 12 Co. 24. their acts 


are not traverſable. Objection: That the party has no * 
neither 
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There a certiorari was awarded, to · remove an indictment for fe- 
only, where the party convicted was burnt in the hand, but no 
judgment given, ſo that he coulch not have a writ of error. Where 
any court 1s erected by ſtatute, a certiorari lies to it; fo that if they 
perform not their duty, the King's Bench will grant a mandamus. 
There was a miſtake made by the commiſſioners of ſewers, grounded 
upon this, that where the 23 Hen. 8. cap. 5. ſays, that the com- 
miſſioners in ſeveral cafes there mentioned ſhall certify their pro- 
ceedings into Chancery; afterwards by 13 Elia. cap. 9. it is enacted, 
that thereafter the commiſſioners ſhall not be compelled to cer- 
tify or return their proceedings; which they interpreted to extend 


to a certiorari; and thereupon they refuſed to obey the certiorari, 


but they were all committed : and yet the ſtatute does not give 
authority to this court to grant a certiorari, but it is by the com- 
mon law that this court will examine, if other courts exceed their 
juriſdictions. So a certiorari lies upon a conviction of forcible 
entry, upon the view of a juſtice of peace. And there is no 
reaſon, that this caſe ſhould be different from all others, In 
this caſe the plaintiff moved for a certiorari after the action 
brought, but the King's Bench did not think proper to help 
him in his action; and that is the reaſon why it was denied. 
2, If no certiorari lay, it does not follow, that becauſe their pro- 
ccedings are not examinable, that therefore they are not a court of 
record; for their juriſdiction is not diminiſhed, becauſe there is no 
appeal from it; but it is the ſtronger, becauſe ſo great a truſt is 
repoſed in them. So that the force of the argument muſt be, that 
becauſe no appeal lies from them, there is the leſs reaſon, that 
their proceedings ſhould be traverſable. And that this is no ground 


for a traverſe, appears by many precedents. As if in a criminal No attaint in 
caſe the jury gave a hard verdi&, no attaint lies; nor is the judge criminal cates. 


puniſhable, if by miſdirection the jury give an ill verdict. In 

12 Co. 23. it appears to be the law of the Star-chamber, that if the 

party was acquitted againſt plain proof, the judge and jury ſhould 

be fined ; but that is now exploded, and fol. 24, 25. Nudigate's 
6D 


conſe- Certiorarti lies. 


caſe - 


q 


— ee MC 


is not any jury | inguiſh the 
caſe; for in 7 Hen. 6. 1324 it is ſaid, that inis finem litibu in. 

Preſentment Pore, and the cauſe for which it was ſet is not traverſable. 4 
in a — wa preſentment in a court-leet is traverſable, but no action lies againſt 
events the ſteward, for awarding proceſs upon it. Such preſentment i; 
traverſable in replevin, not in treſpaſs, nor in an action againſt 

the judge. But where a fine is impoſed, the matter for which, 

Sc. is not traverſable. For where the power veſted by the law 

in the jury is transferred to the judge; why the party ſhould ra 

ther have his traverſe to the condemnation of the judge, than to 

the verdict of the jury, who find him guilty, there is no reaſon, 

And conſequently by this ſtatute the original power of the jury at 
common law being veſted in the cenſors, it is equally peremptory. 

Paſch. 29 Car. 2. Hamond v. Howell, 1 Mod. 184. 2 Mod. 218, 

Hamond being one of the jury with Bibel, was fined and impri- 

ſoned for not finding Pen and Mead guilty of a riot; and after that 
judgment was given in the Common Pleas, that the fine was ille- 

gal, and Buyſhel was diſcharged, Hamond brought an action of falſe 
impriſonment againſt Sir John Howell recorder of London. The 
defendant in his plea ſhewed the proceedings before the commitit- 

oners of oyer and terminer, that Pen and Mead were indicted, and 

pleaded not guilty, that the jury found them not guilty againſt 

plain evidence and the direction of the court in matter of law; that 

the defendant was one of the jury, and fined forty marks, and 
commitred in execution for his fine; the plaintiff replied, de ſon tort 

demeſne, abſque hoc that they found againſt evidence : and it was held, 

that the action did not lie; becauſe the defendant being recorder, 

was in the commiſſion of oyer and terminer, and judge of record. 

And the preſent caſe does not differ from the ſaid caſe; for here 

the cenſors have juriſdiction over the plaintiff and his profeſſion, as 

the recorder had there; and the particular fact was within London 

Frror does not Within the limits of their juriſdiction. And in Howells caſe it 
lie upon an was admitted, that a writ of error would not lie upon the or- 
order made by der for impoſing the fine, but that was not eſteemed a ſufficient 


juſtices of I ap 
L pre by ground to maintain the action. Objection. Hardr. 480. Terry v. 


to ſine a jury. 3 


illegal tax, and the juſtices have no power to confirm ſuch rate 
(unleſs it be in caſe of contribution by the one pariſh to the poor of 
the other, which was not the caſe there) and ſo there was no 
ground for the warrant of the juſtices for the diſtreſs, for their ju- 
riſdiction is only in caſe of rates well aſſeſſed. 2. Admit that this 
conviction was traverſable, yet the plea is certain enough. It is 
ſhewn, that the plaintiff gave the woman ſuch unſound medicines 
and noxious drugs, that ſhe became worſe. Now ſuppoſe this fact 
might be traverſed, there is no defect in the plea ; for if it had been 
hid more particularly, it muſt have been tried by a jury at laſt; 

tor the judges do not underſtand medicines ſufficiently to make a 
judgment, whether they were ſound or not; and therefore it is 
enough to aver generally, that they were unſound and noxious 
drugs. As in caſe againſt a phyſician it is ſufficient to ſay, that he 
adminiſtred phyſick unſkilfully, &c. without ſhewing the particu- 
lar defect in his ſkill, There is another objection, that it is not 
ſhewn, under what diſtemper the wife laboured. Anſwer, That 
if ſhe had not any diſtemper, the plaintiffs caſe is the worſe, for 
then he ſhould not have adminiſtred phyſick. As if a ſplenetick 


perſon 
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As to the ſecond objection, that they have fined the plaintiff, and 
impriſoned him alſo; it is anſwered by the words of the letters pa. 
tents, which give power to do it ; and ſo do the juſtices in many 
caſes at common law. a 


As to the third objection, it is well enough. For as to the v; 
et armis, battery, and wounding, they plead not guilty ; and as 
to the reſidue, c. which includes the aſſault, &c. they juſtiſy. 


— 3 . —nß—  ——— ———— 


* . 


As to the fourth objection, that it does not appear, that the 
doctor was a member of their body; he anſwered, that if he was a 
practiſer of phyſick in London, as he has admitted himſelf to be, 
the cenſors — ſufficient authority over him, whether he be of 
their body or not, by the expreſs words of the letters patent. 
And for theſe reaſons they all held the plea to be good. And judg- 
ment was given for the defendants. 
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College of phyſicians ver/; Levett. 


A graduate & i HE plaintiffs brought debt againſt the defendant for 25 l. for 
doftor of Ox. having practiſed phyſick within London five months without 
333 licence. Upon il debet pleaded, it was tried before Holt chief 
fick within juſtice of the King's Bench in London at Guildhall on T1 ueſday the 
_—_ ſe- eighteenth of Nevember 1701, in Michaelmas term 10 Will, 4 
without li- And the defendant's defenſe was, that he was a graduate doctor of 
4 cence. Oxford. But it was ruled by Holt, upon conſideration of all the 
4 Peſt, 680, ſtatutes concerning this matter, that he could not practiſe within 
C | Ante 153. London, or ſeven miles round, without licence of the college of 

phyſicians. And by his direction a verdict was given for the 


plaintiffs, 


Adjudged accordingly on a ſpecial verdict Mich. 4 Geo. 1. B. R. 


1717. College of Phyficians verſ. Dr. Weſt, who was a graduate 
of Oxford, ; 


2 | | Trin. 


Trin. Term 
11 Will. 3] B. R. 1699. 


Hir John Holt Chief Juſtice. 
Fir Thomas Rokeby 
Sir John Turton f Juſtices. 
ir Henry Gould 


Wiggon ver/. Branthwait, 


Reſpaſs for taking of goods. The caſe was thus. The s. c. caſes in 
abbot of Bromball was ſeiſed in fee in right of his mona» B. R. 259+ 


ſtery of the manor of Bromball, and he and all thoſe un LIP 
whoſe eſtate he had, had time whereof, &c. had wreck 8. C. 12 Mod. 
of the ſea. The nianor by the diſſolution of the monaſteries came _— 
to Henry VIII. by which means the wreck being a royal franchiſe ; Rep. 106. 
was veſted in him in jure coronae. And he being ſo ſeiſed, grant- 2 Inſt. 167, 
ed the office of lord high admiral of England to the viſcount Liſſe, Waugh. 60. 
with all wrecks of the ſea and all other profits to the ſaid office 3 Lev. 85, 30. 
appertaining, And afterwards he granted the manor, Cc. to B. $ Mov 149: 
under whom the plaintiff in che action claims. But becauſe that,” 
(as the defendant's counſel urged) the wreck being granted to the F. N. B. gr. 
lord Liſle before, and not recited in the grant to B. it did not paſs (D.) "RIO 
by the King's grant to the patentee; therefore they ſeiſed the goods Tor, p. 38. 
for the King, But Holt chief juſtice over-ruled this matter upon Bro. Reer 
the evidence at the trial in Suffolk. Becauſe the wreck appertaining ** 3* 
to the manor by preſcription, could not paſs, as appertaining to 
the office of lord igh admiral, to the lord Lie. And it being 
moved, that it might be found ſpecially, he refuſed. And there- 
fore Mr, Whitaker tendered a bill of exceptions which was ſealed, 
= a writ of error brought, and errors aſſigned. And open the 


argument the judgment was affirmed ni, Cc. Mr. ſollicitor 
6 E general 


k be- 
reg to the ma —_— the lord high admiral by preſcription, 


23 


I 
F 


7 


8 


DE 


ra 


tantia et pertinentia, 
wreck could not belong to the faid office by preſcription, 
office itſelf begun within time of memory. Spelm. verbo Admiraty, 
And therefore it muſt be compared to the caſe in 9 Co. 27. ö. where 
the King grants bona et catalla felonum dicto manerio ſpectantia et 
pertinentia; there becauſe goods and chattels of felons lie in grant, 
and cannot be appendant to the manor, therefore it amounts to a 
new grant of them. So here, becauſe wreck cannot be appendant 
to the office by preſcription, it will amount to a new grant of all the 
wrecks of England then in the King's hands. 2. He inſiſted upon 
the ſame objection that the ſolicitor general had made before, and 
cited ſome caſes, to prove, that the words of reſtraint ſhould not be 
applied to them, but that the necnon would make them ſeveral ſen- 
tences. 1 Leon. 119, 2 Roll, Abr. 51, And for the matter of 
nonrecital, he cited Dier 77. a. But per Holt chief juſtice, wreck 
may be claimed by preſcription ; and for all that appears, wreck 
For the office 


-y 
F 


—— of high. of lord high admiral is an antient office time whereof, &c. though 


perhaps it was not veſted in a ſingle perſon, or in the ſame manner 
as it is now, Dier 152. 6. There is a preſcription, for the lord 
high admiral to grant the office of regiſter of the admiralty for life. 
And that is an anſwer to the firſt objection. As to the ſecond, 
the caſe in 1 Leon, 119. is, becauſe the general words follow the 
ſpecial, and without ſuch conſtruction the ſpecial words would be 
void. And Holt chief juſtice ſaid, that he made no doubt, but wreck 
belonged to the admiral about the five ports, and ſuch places where 
he was moſt converſant in ancient time, Judgment was affirmed 
abſolutely, Ex relatione m'ri Jacob, 


Term 11 Will. = 


Trin. 


* 


134. ng ſince the revolution, Rex v. Ro- 
where a was indicted for ex in taking four pence 7» 0 
a ſcore for ſheep carried over, where he ſhould but have taken Hoi . 
two pence a ſcore, G. The defendant —_ guilty pleaded Or. =. 489. 
was convicted, but judgment was arreſted, uſe indictment ank. F C. 


did not ſhew, for how many ſcore he had taken four pence. And abr. 213. f 47: 
the indictment againſt Foyer was quaſhed. —— 
. 76. 

; Joon 156, 


Foſter ver/. Hexam. Ante 427. 


HE caſe of conuſance demanded by the biſhop of Ely was 
this term moved again, And then the conuſance was al- 
lowed mf, Fe. And Holt chief juſtice demanded a ſight of the 
record of the caſe in Edward 3. but they had only a copy of it. 
Upon which Holt ſaid, that the record itſelf ſhould have been in 
court, where the judgment is grounded upon the record, as it is 
here, the entry being inſpectis record, &c, And he ſaid that the 
demand ought to be entred as of Hilary term, and ſo continued by 
curia adviſare vult, Sc. And he ſaid, that they had no need to 
have pleaded ſo many allowances ; but they might have pleaded 
but one only, and have relied upon it. 21 Edw. 4. 44. accord. 
For if a franchiſe lies in grant, and cannot be claimed by pre- 
ſcription, the allowance in the King's Bench, or Eyre, or confir- 
mation by patent, will be ſufficient. | 


r NF WF. _ ETD oO a. 


Lacy ver/. Williams. Ante 227. 


Intr, Mic. 10 Will. 3, B. R. Rot. 586. 


EWR was brought upon the judgment given in this caſe in 8. C. Salk, 
the Common Pleas, and the general errors were aſſigned. 535. * 
And the fame point was argued here, as in the Common Pleas, i $how. 347. 
Viz, Whether a recovery, in which there was no tenant to the 1 Mod. 218, 
Pratcipe before the writ of ſummoneas ad warrantizandum iſſued, IN 


2 and 
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T 
720 


1 
Hb 


171 
fire 


i 
; 


the writ ſuppo 
pending the writ, that will make the writ 
come to him by 


return of the writ, the writ is abated; but the court cannot abate 

an abateable writ without plea, 9 Edw. 4. 12. per Littletm, 

There is no difference between a writ abated and abateable as to a 

ſtranger, for though the tenant does not take advantage by it by 
10 Hen, 7. 1. plea, yet that will not prejudice a ſtranger, In 7 Hen. 6. 19, 20, 
entry of the diſſeiſee upon the tenant pending the writ abated it, 
And a recovery in formedon againſt the tenant pending the writ 
abated it. 3 Hen. 6. 34. But alienation by tenant, or recovery 
againſt him, by covin, will not abate it; for in ſuch caſe he con- 
tinues tenant as to the demandant until judgment that he ought, 
&c, but in the former caſe he does not continue tenant until judg- 
ment, and therefore the writ is abated. See Bro, briefe 108, 182. 
Judgment againſt him by eſtoppel ſhall be good againſt him, 
2, The count ſuppoſes the tenant to be tenant of the lands, 
otherwiſe to what purpoſe do they make a demand againſt him, 
3. The voucner ſuppoſes, that the tenant has ſeiſin of the lands, 
for it would be abſurd to vouch another, to warrant lands to him, 
which he hath not. And the definition of a warranty ſuppoſes 
ſeifin in the lands warranted, Co. Li. 365, 9 Edw. 3. 12. The 
vouchee may counterplead the voucher by nontenure, or entry 
pending the writ; and if the vouchee does not plead this, but 
vouches over, the ſecond vouchee may plead this counterplea. 
21 Hen, 6, 24, 49, Voucher is in nature or an action, Co. Li. 
102, and every one ought to have cauſe of action at the beginning 
of it, Bro. Briefe 25, 77, Voucher comes in the room of war- 
rantia chartae, and differs only in this, that voucher muſt be after 
an action, but warrantia chartae may be before an action brought 
againſt him; but wwarrantia chartae cannot be brought, but by 
him who is tenant of the land, Hob. 21. and for the ſame reaſon 


a man who is not tenant of the land cannot vouch, Then Foy 
' Oo 
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cannot vouch the 
For 


or, 


Objection. If the tenant purchaſes the 


down upon caſes upon 


he pleads that he was not tenant at the 


the time of the pleading. 


the recompenſe will not enure to the iſſue in tail. 


v. Morgan, Hob. 259. And here the recompenſe in value will 
enure well to the iſſue, It has been generally taken, that there 
muſt be a tenant at the time of the return of the writ ; but thoſe 
books muſt be underſtood, of a recovery, where the tenant and 
vouchee appear at the ſame day, and judgment is then given. 
Hob. 262, 12 Ed. 4. 14. becauſe it is a recovery from the ſaid 
day. A writ is ſaid to be depending until judgment. 3 Cro, 677. 
And therefore if the vouchee counterpleads the voucher, that the 
tenant had nothing, &c. at the time of the voucher, he ought to 


3 Co. 5. Owen 


120, In this caſe it had been good in an adverſary action, 
cauſe it had been his own act. 


10 Edw. 3. 21. 


be- 
41 Ediw. 3. 5. 8 Edi. 3. 32. 


where in a writ of error brought to reverſe a common recovery, 
the errors were held to be ill aſſigned, becauſe it was ſaid only, 


that there was not any tenant to the praecipe at the return of the 


writ, where it ſhould have been, nor at any time afterwards be- 
tore judgment, a 


Holt chief juſtice. If the vouchee comes in, and counterpleads 
the voucher by nontenure of the tenant; he ought to tay, die 


'mpetrattonis, Cc. nec unguam poſtea, The ſame law if the tenant 
6 F pleads 


land, the writ, 
that will make the writ good, Cc. Anſwer, wy is laid 


pleas in abatement, and therefore muſt be 
underſtood, where the purchaſe is before the time for pleading in 


Objection. Where nontenure is pleaded to avoid a recovery, 


purchaſing of the writ 
nec unguam poſtea, which goes to the time of the judgment. 


Anſwer, 1. That is not a ſubſtantial part of the plea, 2. The 
nec unguam poſtea muſt be underſtood, from the purchaſe of the 
writ until the time of the pleading ; for it does not appear in any 
of the caſes, that the demandant replies, that the purchaſe was after 


Mr. Keene for the defendant in error argued e contra. That 
there is no reaſon for avoiding a common recovery, except that 


And he cited alſo the caſe of Sambourn v. Belt, 


lay, nec unguam poſten. 45 Edw. 3. 2, Raſt, Entr, 467. Ney Rad. 273. 
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Tua 12 KA, of law, as 


5. 28. fl. 4- ſpecial k 
9 10. after . 


Cro 
Godb. 147, plead, that tenant had — Ce. nor 
2 Ro. 763. at any time after; and without addi unquam it would 


Raft, 367. 


Noy 126. be an ill plea. 


covery 19. . a | 
. 639 /61r7e facias againſt terretenants 


The 


2 
L. 


48 


good by 


| 


And as the writ is 


purchaſe, ſo the vouchee is made good by the ſubſequent entry 
nto warranty by the vouchee. And therefore there is a good 
tenant, and a vouchee, and a good rec +» And as to the 


matter of the cauſe of action, the demandant might have 
cauſe of action, tho' the tenant has not the lands; for the de. 
mandant's right is the cauſe of action, and not the other's being 


—— | 
—_ agreed, Judgment was affirmed mf. And the laſt day 


S. C. 1 Salk. 
139. 
Breach cer- 
tain. 

. 1 Lev. 04, 
Cro, 1 
486. 

Cro. Car. 
176. 
1 Brownl. 29. 


2 Mod, 156 moved in arreſt of judgment, that the perſons were uncertain to 


2 Jones 125, 


good 


tenant to the praccipe. And therefore if the tenant hath the lands 
ender before judgment, it will be good. To which the other 


Mr. Sguib came, and argued to the ſame purpoſe as Mr, Pratt be. 
fore, and cited 18 Edw. 4. 13. 18 Edw. 4. 26. per Little, 
2 Roll. Abr. tit. Voucher 764. But the court continuing of their 
former opinion, judgment was affirmed abſolutely, And Hal 
chief juſtice ſaid, that the reaſon of the recompenſe in value in 
the caſe of common recoveries is ratio una ſed non unica; for 
where a recovery is againſt tenant in tail, it will bar the reverſion 
expectant upon it, and yet the recompenſe in value cannot go to 
that which was a great ſtrain, and ſhews the favour allowed to 


common recoveries, 


Farow ver/. Chevalier, 


{ome was brought by a maſter againſt his ſervant upon a 
covenant, not to buy or ſell without his maſter's leave; and 


the breach was aſſigned, that he had diver/is diebus et vicibus be- 
tween ſuch a day and ſuch a day ſold to A. B. and C. and divers 
other perſons unknown to the plaintiff, goods to the value of 800/ 


and another breach was laid, for having bought goods in the ſame 
manner, Upon iſſue joined, verdict for the plaintiff, And it was 


whom the ſale was made; and the time, in which the fale Was 
made, was uncertain alſo; which ought to have been ſpecially 
ſhewn, To which Mr. Hall for the plaintiff anſwered, that the 


perſons have no need to be ſhewn, for avoiding prolixity 1n l 
Ing. 


ht upon a penal law, one ought to ſhew the particular facts, 
wry s diebus et vicibus will not be good, becauſe there a man 
js intituled to diſtin penalties. Contra in covenant. Judgment for 
the plaintiff, Ex relatione mri Jacob. 


Parkhurſt ver. Foſter. 


Intr. Trin. ꝙ Will. 3. B. R. Rot. 363. 
12 plaintiff brought an action of treſpaſs againſt the defen- 


dant, for billeting a dragoon upon him, and forcing him to * 


find his meat, drink, hay and ſtraw for his horſe, Fc. Upon not 
guilty pleaded, ſpecial verdict, that the plaintiff kept a houſe at 
Epſom, et dimiſit conclavia, Anglice lodgings, talibus quales came 
there propter ſalubritatem atris, or to drink the waters, or for 
their pleaſure ; and that during the time of their abode there the 
plaintiff dreſſed meat for them at four pence the joint, or fold 
them meat ready dreſſed, if they pleaſed, and alſo ſmall beer at 
two pence the mug, and alſo found for them ſtable room, hay, 
and oats, for their horſes, paying eight pence a night for hay, and 


four pence a gallon for oats; and that he had no licence to ſell ale 


from the juſtices ; and that he did not ſell any of the ſaid provi- 
tions to any other perſon : then they find the defendant conſtable, 
and bring him within the act for billeting ſoldiers, Cc. and that 


he billeted the ſoldier upon the plaintiff, and that the ſoldier com- 


pelled the plaintiff to find him meat, &c, And the queſtion was, 
whether the plaintiff was ſuch a perſon, as the act of 4 & 5 Will. 
& Mar, cap. 13. par. 18, 1 to make liable to have ſoldiers 
billeted upon him; and the whole court was of opinion that he 
was not. For this act is a great invaſion of the liberties of the 
ſubject; and therefore if the words of the act will be ſatisfied, 
without including ſuch a perſon as the plaintiff is deſcribed to be, 
it ſhall not be extended to him, And he is not within any of the 
words of the ſtatute ; for lodgers cannot come by authority of law 
upon their journey without a previous contract, and the plaintiff 
may 


8. C. 1 Salk, 
387. 

5 Mod. 427. 
arth. 417. 
S. Cl 12 Mod. 
254, 255+ 

Show. 50. 
Keyling 24, 


I. 

1 Hawk. P. 
C. 91. cap. 
33. ſect. 10. 


48 5 Will. & 
Mar. cap. 13. 
par. 18. 
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may refuſe any of them, if he z and therefore he is more 
limited than him whom the act deſcribes. 2. They have not 
beer to ſell, but only what ſerves their family ; and therefore + 
cannot be an alchouſe. Erfides, that he is not obliged to fell 1 
certain rates; and therefore he is not compre within any of 
the perſons deſcribed in the act. But then Mr. ſerjeant Wright ang 
Mr. Cowper for the defendant had taken exception, that there iz , 
variance between the verdict and the declaration; and according t, 
2 Roll, Abr. 717. if there is more in the declaration than in th, 
Variance be. verdict, the variance will be fatal, if that which exceeds is material. 
Gd and e The plaintiff here declares, that the defendant billeted a 
declaration. upon him, and compelled him, to find for the dragoon meat, G,. 
The verdict finds, that the defendant billeted the dragoon there, 
but that the dragoon compelled the plaintiff, to find him meat, Er. 
Now this action being conceived at common law (for it cannot be 
upon the ſtatute, becauſe it does not conclude contra formam fc. 
tutt) the defendant will not be anſwerable for conſequential da- 
mage, but every one muſt anſwer for his own damage ; otherwiſe 
perhaps if it had been brought upon the ſtatute. Holt chief juſtice, 
Conſequential But at common law if a man does an unlawful act, he ſhall be 
damages. anſwerable for the conſequences of it, eſpecially where, as in this 
caſe, the act is done with intent that conſequential damage ſhall be 
done. This caſe was argued Hil. 10 Will. 3. by Sir Bartholomey 
Shower for the plaintiff, and by Mr. Cowper for the defendant; 
and Paſch. 11. by Mr. Broderick for the plaintiff, and ſerjeant 
Wright for the defendant. And this Trinity term judgment for the 
plaintiff by the whole court. 


A die datus, AE action was brought upon a policy of inſurance for inſuring 
the life of Sir Robert Howard for one year from the day of 

Ante 844 the date. The policy was dated 3 Sept. 1697, and Sir Robert died 
the third of September 1698 at one of the clock in the morning. 

And per Holt chicf juſtice, @ die datus excludes the day of the 

date; but @ datu, or a confoctione, is from the act done, and ſo 
commences the ſame day, that it is dated or delivered. See 5 Co, 1, 

No fractions CY. Li. 16. 5. Alſo another diſtinction was taken in this policy, 
or a Cay. where though he died upon the laſt day, and the law makes no 
fractions of a day, yet he being bound to inſure the life of Sir 

Nobert for a whole year, and the year was not complete until 

the ſaid day was expired, it will be a breach. Yet Holt chief juſtice 

cited a caſe, where A. was born the third of. September, and the 

ſecond of September 21 years after he made his will; and it was 

held a good will, becauſe the court would not make a fraction of 

a day; and conſequently being of the age of twenty-one years, he 


might deviſe his lands. Sir Bartholomew Shower would have given 
3 evidence, 


— 
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from the day of the 


Rex ver/. Corporation of Malden in Eſſex. 


Mandamus was directed to the bailiffs, &c. of the borough of s. C. « balk. 
Malden, reciting that by their conſtitution they to cle :!“ 03% Þ 
yearly two bailiffs out of ſuch aldermen, Cc. who had not been Return ts « 
kal within three years before ; commanding them, to proceed to , to 
an election, &c. They return the letters patent to be, that they — 4 
ſhould ele& bailiffs out of the aldermen generally without any re- 122,136,223, 
ſtriction, and that they had elected two of them ſecundum formam Co. Car. 133. 
et effetum literarum patentium. And the return was diſallowed, be- 
cauſe they ſhould either have denied the conſtitution mentioned in 

the writ, or have ſhewn that they had elected according to it; but 

this return being general, that they had made the election out of the 

aldermen, was not any anſwer to the writ; for that might be true, 

and yet ſome of the aldermen might be elected, who had been bailiffs 

within three years before, and ſo not within the qualifications of the 
conſtitution ſhewn in the writ. And the ſecundum for mam tenorem 

et effetum literarum patientium will not aid it, becauſe the conſtitu- 

tion ſhewn in the return varying from that ſhewn in the writ, will 

be underſtood of the letters patent ſhewn in the return, and not of 

thoſe in the writ, But if they had been agreeable, it had been good. 

And a peremptory mandamus was granted. 


The inhabitants of Kings Langley ver/. the inhabitants 
of the pariſh of St. Peters in St. Albans. 


R. ſerjeant Fright took exceptions to an order made at the s. C. 2 Salk. 
5 general quarter-ſefſtons of the juſtices of peace, upon an appeal 494,505,006, 
to them made from an order made by two juſtices, for removal of a - Mod. 329. 
poor perſon to the laſt place of his ſettlement. And the exception Juſtices may 
Was, that the appeal was lodged at the next quarter: ſeſſions, and it 8 * 
appears upon the face of the order, that it was not then determined, * g 

but it was adjourned over for farther conſideration. And it was held 

by the whole court, that they might well adjourn an appeal upon 

debate for farther conſideration. 
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Rex ver/. Harris, Ante 440. 
Nquiſition of a forcible entry into the roctory of, We. was takes 


8. C. Carth. 
the eighteenth of Ofober 7 Will. 3. 1695. and reſtitution 

th 160. upon was granted ; which reſtitution a 2 time after was — 
N. B. 34. upon a vi laica removenda ; and the fifteenth of December 10 Will 
„. 3+ 1698. a new reſtitution was granted; upon which the inquig- 
tion was removed into the King's Bench by certiorari. And Sir 
Bartholomew Shower, Mr. Eyre, &c. moved ſeveral times, as well 
z Bulfir. 92. the laſt term as this preſent Trinity term, to have a re · reſtitut 
S. C. Comyns And the firſt thing that they urged was, that this ſecond reſtitution 
wy: was irregularly obtained. 1. Becauſe the juſtices had executed 
their power, by putting the party in poſſeſſion immediately after 

the inquiſition taken, and therefore they could not grant another 

New execy. Teſtitution after it. But per Holt chief juſtice, if poſſeſſion be deli. 
tion or reſti- vered by habere factas poſſeſionem, or grant of reſtitution, and that 
Wogan is avoided immediately by a new force ; there the party ſhall have 
a new habere facias poſſeſſionem, or a new writ of reſtitution. But 

if after the reſtitution awarded the party enjoys quiet poſſeſſion, 

and then he is removed by a new force, there he muſt reſort to a 

new remedy. It hath turned ſometimes upon the return of the 

former writ of reſtitution before the new force, and where ſuch 

writ is not returned. But it is the former diſtinction, which will 
determine the caſe one way or the other. 2. It was argued by Sir 
Bartholomew Shower and Mr. Eyre, that the grant of this ſecond 
reſtitution was not good, becauſe it was not granted in convenient 

time. For the intent of the ſtatute of Henry VI. was to give 

ſpeedy remedy ; at leaſt after ſuch delay as was here, there ought 

to be ſome proceſs, to renew the inquiſition, upon which the per- 

ty ſhould come in, and ſhew what he could ſay, why reſtitution 

ſhould not be granted; for his poſſeſſion might become lawful by 
ſubſequent conveyance or otherwiſe. And it is agreeable to the 

reaſon of the common law; for in perſonal actions after the yezr 

and day a man could not have execution of any judgment, but was 

driven to his action of debt upon the judgment; and in real actions 

he muſt have had a ſcire facias, as now in perſonal actions by the 

ſtatute of Yeſtm. 2. cap. 45. Mr. Eyre urged alſo, that in crimi- 

nal cauſes where execution is deferred, it cannot be awarded, with- 

out bringing the priſoner to the bar. 2 Cro. 495. Hut. 21. Sir 

Malter Raleigb's caſe. And alſo, that if the King had pardoned 

the offenſe, no reſtitution ſhould go. 2 Co. 148. Yelvert. 99. 

ae ba To which Holt chief juſtice agreed, and he cited Knightley's calc, 
2 who was indicted for high treaſon in conſpiring the aſſaſſination of 
the King, and being arraigned at bar in the King's Bench confeſs 


the 


A 


ined © per- 
don. And the whole court after conſideration had, were of opi- 


nion, that re-reſtitution ought to be granted, for this irregularity 


in delay of the award of reſtitution for ſo long time; for it ought pegiturion 


to be done immediately, or otherwiſe great inconveniences would ought to be 
follow. And Holt chief juſtice founded his opinion upon 8 Co, Sante 4 


119. 5. Dr. Bonham's caſe, and the caſes there put. Where audi- 
tors have power to commit ſervants failing in their accounts by 
Weſtm. 2. cap. 12. it ought to be done immediately. 27 Hen. 6. 8. 
So by 15 Ric. 2. cap. 2. commitment by a juſtice of peace for a 
forcible entry ought to be forthwith. And there is no difference 
in reaſon, why reſtitution upon the 8 Hen. 6. ſhould not be im- 
mediately, as well as the commitment upon the 15 Ric. 2. There 
is rather greater reaſon, becauſe the conviction upon the 15 Ric. 2. 
is not traverſable, as the inquiſition upon 8 Een. 6. is. And it 
would be a great miſchief, and againſt the reaſon of the common 
law, if it ſhould be otherwiſe; becauſe the title in ſo long time 
might be altered. And though poſſeſſion intimates, that the per- 
{on poſſeſſed is the rightful owner, and ſo ſome reaſon for reſtitu- 
tion; yet where a long ſpace of time intervenes, the ſaid reaſon 
is not of force. And Holt chief juſtice commanded the judgment 
to be entred ſpecially. Becauſe it appears upon affidavits made to 
this court, that reſtitution was not awarded until three years after 
the inquiſition ; re-reſtitution is awarded for that irregularity. But 
Mr. Northey prayed the court, that ſince re-reſtitution was matter 
of favour of the court, and not of right, the court would not grant 
it, unleſs they would conſent to try the right ; and that it was re- 
fuſed to be granted in the vicar of Hadley's caſe in this court, until 
the right was ſettled by a trial, But per Holt chief juſtice, he has 
known re- reſtitution granted in this manner, vis. that they ſhould 
bring the writ of re-reſtitution with them to the aſſiſes, and if the 
verdict upon the trial ſhould be for them, that they ſhould execute 
it immediately, And (by him) where the firſt reſtitution - was 


te 


Juſt, and the inquiſition is quaſhed, there the granting of re- reſtitu- Re. rellitution. 


tion is diſcretionary; but where the firſt reſtitution was tortious, 
there re- reſtitution ought to be granted of right. And (by 
him) juſtices of peace may remove the force upon the view, but 


3 they 
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that, that they riargſ r 
ſe et illicite aſſembled themſelves, er fic afſemblati exiflen,, 
riotoſe routoſe, &c. commiſerunt a battery upon Mary Ruſſel, Two 
of them were — and the others were f And 
3 Inſt, 176. it was moved in n 

dicted for a riot, and only two found guilty ; it is the ſame thi 

as if they had all been acquitted ; becauſe two cannot be guilty of ; 
riot, and ſo the verdict was repugnant. Mr. Mundy for the King 
argued, that the principal charge was the aſſault and battery; and 
the r10tofe, &c. was only to expreſs the manner, and a kind of ag. 
gravation of the offenſe. And they ſhould be intended to be guilty of 
the battery, which was well laid, and no notice ſhould be taken of 
the reſt. And he compared it to the cafe 1 Saund. 228. where in an 
action laid per conſpirationem, &c. one only is found guilty, and 
judgment for. the plaintiff, becauſe the conſpiracy is only circum- 
tance, Sc. Jones 93. 2 Tnfi. 562. But per Holt chief juſtice it 
is a ſpecifical offenſe, and is laid as a riot, for the 77oroſe extends to 
3 Mod. 72. all the facts, and the battery is but part of the riot. In the caſes 
cited the difference is between an action upon the caſe, and a form- 
ed action of conſpiracy ; in the latter one only cannot be guilty, 
contra in the other, But here the defendants being acquitted of the 
riot are acquitted of the whole of which they are indicted, and no 
judgment can be given for the King. But if the indictment had 
been, that the defendant with divers other diſturbers of the peace, 


1 Vent. 251. Sc. had committed this riot and battery, and the verdi& had been 


as in this caſe, the King might have had judgment, But in the 
principal caſe it was arreſted, 


Chace ver/. Sir Ralph Box. 


S. C. Abr. PON a reference to the recorder of London by the lord chan- 
2 * cellor, to certify what is the cuſtom in London concern- 
uſtom o 


Tonen o nil. ing the advancement of children by their fathers, &c. which would 
dren advanced Exclude them from having ſhares of the perſonal eſtates of their fa- 


3 fd of thers after their death; ſerjeant Lovell recorder of London certified, 
ELIT IATNETS, 


2 /-... the cuſtom to be thus, viz. If the father gives to the child 1500 l 


and in his will declares, that he has advanced him, and afterwards 
dies; the child ſhall have no part of the reſidue of the perſonal 
eſtate of his father, But if he had Gid-by his will, that he had 
given 
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of his father, he 
of his father, Tc. And if a man marries his Co. LI. 17. b. 
gives her a portion, if he does not take 2 


Maſon verſ. White, Marks et al. 
Intr. Paſcb. 11 Will. 3. B. R. Rot. 211. 


H E plaintiff brought an action his caſe againſt the de- Caſe for en- 
F fendant White as attorney, and the other defendants, for wing jodg- 
entring judgment againſt him without his aſſent, or without his _— 
having been arreſted, or any proceſs ſued againſt him, -and without 
having made any warrant of atto to White ; upon which a fer: 
facias iſſued, and his goods were taken, c. Judgment by default; 
and a writ of inquiry being executed and returned, now ſerjeant 
Wright moved in arreſt' of judgment. 1. That the declaration is 
againſt White, one of the attornies de curia domini regis de banco 
hic; where it ought to be, at Weſiminſter; for one cannot under- 
ſtand what place hic means, and therefore one cannot know what 
court the plaintiff means. Sed non allocatur. For per curiam, de Stile of the 
curia domini regis de banco is the Common Pleas; and the judges 52m 
will take notice that the Common Pleas is at Weſtminſter, and Notice that 
therefore hic is at Weſtminſter. 2. A ſecond exception was, that the Common 
the plaintiff has not ſaid who were juſtices of the court ; whereas 4 8 
he ought to have mentioned the chief juſtice by name, et ſociis — 
furs, Ec. Sed non allocatur. For though in pleading of a fine they juſtices na- 
plead that the fine was levied before the chief juſtice by name, et med. 
ſeciis ſuis, yet there is no neceſſity here to name the juſtices of the 
court. 3. A third exception was, that it is ſaid in the declaration 
that the defendants, the twenty-firſt of December 5 Will. & Mar. 
procured judgment to be entered, c. Now the twenty-firſt of 
December always happens out of term, and the- court will take 
notice of that; but every judgment muſt be entred of ſome day in 
the term; and alſo that they proſecuted a fieri facias the twenty- 
third of December, &c. which is out of term. But to this it was 
anſwered by Mr. Northey, that the declaration ſays, that they pro- Judgment en- 
cured the judgment then to be entered as of Michaelmas tern before, tred out of 
which is good. And of that opinion was the whole court. And 3 
as to the writ he ſaid, that it was emanari cauſaverunt ſuch a day, &c. cedent. 

SE 6H But 
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Certlorari to LL oy indicted, — — 
— Bailey, for making, printing, iſhing a and ſcan- 
om e O14 dalous libel \gainſ — ſabjects of the King to the juror 
Bailey. unknown, to the intent to defame the ſaid ſubjeQ of 
the King to other ſubjects of the King to the jurors cognitis et cog. 
noſcendis, and to move ſtrife among the liege ſubjects Ring 
to the jurors unknown, cognitos, et cognoſcendos, &c. And this in- 
dictment after ſeveral motions was removed into the King's Bench by 
certiorari, which certiorari the court was very unwilling to grant; 
but upon information that the recorder, before whom the defendants 
were to be tried, looked upon himſelf as affected by the libel, a cer- 
riorari was granted. And it being tried before Holt chief juſtice, 
at ifi prius at Guildhall, the defendants were found guilty, And 
Libel againſt now Sir Bartholomew Shower, Mr. Mountague, and Mr. Hutton, mo- 
perſons to the ved in arreſt of judgment that this libel did not appear to be preju- 
known, dicial to any one, for the jurors did not know the perſons who were 

affected by the libel ; therefore they could not properly ſay that the 
matter was falſe and ſcandalous, when they did not know the per- 
ſons of whom it was ſpoken ; nor could they ſay that any one was 
defamed by it. Wherefore, &c. Judgment was ſtaid until, &. 
Note; this libel was intituled, The Ii of adventurers in the ladies in. 


vention, being a lottery, &c, 


Iveſon ver/. Moore. 


Intr. Hill. 9 Will. 3. B. R. Rot. 437. 


8. C. 1 Salk, Eborum f. M Emorandum quod alias, ſcilicet termino ſancti Mi. 
„ IPA ebaelis ultimo praeterito, coram domino rege 
C. Comyns Weſtmonaſterium venit Henricus Toeſon 7 Willlmum Calvert ate 
58. tornatum ſuum, et protulit hic in curia dicti domini regis tunc ibiden 
quandam billam ſuam verſus Jobannem Moore armigerum ei Ruthan 
uxorem ejus Samuelem Wright Jeremiam Colley Henricum Smith t. 
Petrum Clakey in cuſtodia mareſcalli, &c. de placito tranſgreſun 


\ ſuper caſum ; Et funt plegit de proſeguendo, ſcilicet n 5 bs 
char 


8 
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gue cuflodia meal * 

* e vi quod 
guarto die Maii 

| De. none tt diu 


hum et terram eit 


per et trans venellam ibidem vocatam 
Aulſhaw lane er abinde in per et trans villam de Whitkirke prae- 
diftam et fic retrorſum, necnon de et in aha carbonaria et 
minera carbonum exiftente ſubter ſolum et terram et in viſceribus cu- 
juſdam claufi morae froe parcellae terrae in parochia praedicta vocatae 
Halton moore fituatae ef jacentis et prope adjacentis communi 
altae viae regiae producenti ex boreali parte a villa de Whitkirke 
praedicta in per et trans praedictam moram vocatam Winmore ef 
abinde in per et trans venellam praediftam vocatam Aulſhaw lane 
et abinde in per et trans villam de Halton praedictam in comitatu 
praedicto et fic retrorſum, in per et trans quam quidem venellam vo- 
catam Aulſhaw lane carbones e mineris praedictis acquifiti et effoſfi 
a clauſis praedidtis ad loca vicina circumjacentia carriari et portari 
ſeliti fuerunt et intendebantur ; Cumque etiam eodem decimo quarto 
die Maii praedictus Henricus Tveſon magnam quantitatem, viz. du- 
centas carractatas, carbonum e mineris praedictis effoſſorum in clauhs 
praedictis ſeparalibus venditioni exponi paratorum babuit; Praedicti 
Johannes Rutha Samuel Jeremias Henricus Smith et Petrus prae- 
miſſorum non ignari, ſed machinantes et fraudulenter et malitigſe in- 
tendentes eundem Henricum 7 de uſu et beneficio carbonariarum 
ſuarum impedire decipere et deprivare, et emptores carbonum extra 
carbonarias praedictas effoſſurum e carbonarits 2 is alienare et 
ſeducere, ipſeſque ad carbonariam praedicti Jobobannis Moore pr 


adjacentem in parochia praedicta afpropriare et procurare, 75 ea 
ſeilicet praedicto decimo quarto die Mali anno regni dicti domini 


regts nunc nono ſupradicto, quatuor carectatas magnorum lapidum et 
unam radicem magnae fraxini in via praedicta in venella Thy Ga 
* parochiam praedictam poſuerunt et lacaverunt, et lapides et ra- 
icem fraxini praedictos ibidem remanere per ſpatium unius menſis 
permiſerunt et continuaverunt, per quos quidem lapides et radicem 
raxint via praedicta in per et trans venellam praedictam in tantum 
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forum it efſorum Of fr ans am praediflam wenellam 
. fe g idem Mü N . 
neficium commodum et advantagium carbonariarum ſuurum 

rum per totum tempus praoditi um totaliter per didit of pm png 
bones t 71 1 acquifiti pro defetIu emptorum ex cauſe 
pracdicta fic impeditorum et obſirufforum magnepere deteriorati 
depretiati devenerunt ; Ad damnum ipfius Henrici quingentarum jj. 
brarum ; Et inde producit ſeftam, &c. | 


Caſe for loy- The plaintiff declares, that he the fourteenth of Wil ;. 
. et diu antea et ſemper puſtea bucuſque was and yet is po for a 
the cuſtomers certain term of years then and yet to come and unexpired of a cer. 
could not tain colliery in a cloſe in the pariſh of Whitkirke in Yorkſhire, a 
—— ung = prope adjacen. communi altae viae regiae ducemi from ſuch a place 
his coals were to ſuch a place, et fic retrorſum, and that he uſed to carry his coals 
{potled. dag out of the faid colliery in 7 et trans one of the places, in, 
es through and over which the ſaid common highway led; and that 
he the ſaid fourteenth of May had two hundred loads of coals dug 
out of the ſaid colliery, venditioni exponi parat. and that the de- 
fendants intending to _— Fe. the plaintiff of the uſe and be- 

nefit of his colliery, and the buyers of coals dug out of the ſaid 
colliery to alienate and ſeduce, and to appropriate them, and pro- 
cure them to come to the defendant Moore's colliery next adjoin- 
ing, &c. the ſaid fourteenth of May ſtopped ſuch a place, in, through 
and over which the ſaid highway led, which continued ſtopped, &. 
for a month, ſo that the plaintiff's carts and carriages for carrying 
of the ſaid coals, Cc. could not paſs, &c. per quod the plaintiff 
per totum tempus praedictum totaliter per didit the benefit and profit 
of his colliery, and his coals dug out of his ſaid colliery magnopere 
depretiati et deteriorati devenerunt, pro dęfectu emptorum ex cauſa 
praedifia fic impeditorum, &c. ad damnum 5001, Upon not guilty 
pleaded, a verdict was given for the plaintiff. Upon which it was 
againſt the action ſeveral times moved in arreſt of judgment by 
Mr. Nortbey, Mr. Buxton, Mr. Ward, and Mr. Hutton, for the 
defendants, And it was argued on the other fide, that the action 
would well lie, by Sir Bartholomew Shower, Mr. Mulſo, and Mr. 
Che/hyre, for the plaintiff, And now this term the court pro- 

nounced their opinions in ſolemn arguments, | 


And Gould juſtice was of opinion, that this declaration would 
have been good upon a demurrer, and that the action would have 
laid; but without doubt (by him) it is good after a verdict, which 

has found the damnification, The objection againſt this n 
3 : - 
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per his carts or carriages cou 
7 been — yet 
pecial damage a 
ge of the way, which is not . 
is appears · in- the „the 
buſineſs of which is, to cloſe the action, and ſhew the 1 — of it. 
1 Roll. Abr. 89. pl. 8. If it be firſt conſidered in the general part 
of it, — quad the plaintiff proficuum, &c. of the colliery to- 
taliter perdidit, &c. Secondly, if it be conſidered with the addi- 
tion, that the coals pro dgfectu emptorem ex cauſa praedicta fic im- 
peditorum deteriorats devenerunt et depretiati; though it is not 
ſhewn that there were any buyers in particular, 1, In actions 
upon the caſe, where no damages are recoverable, a preciſe cer- 
tainty of the damages is not neceſſary to be ſhewn in the decla- 
ration, 1 Leon. 236. and therefore this general method of ſhewin 
his damage will be well enough. As if an action be brought by 
the maſter for battery of his ſervant, who cannot maintain the 
action, unleſs he has received ſpecial damage by it, as loſs of the 
ſervice of his ſervant, yet if he declares that he has loſt the ſervice 
of his ſervant per magnum tempus, it is well enough. Hob. 284. 
In 9 Co. 93. in quod permittat the plaintiff declared of the erection 
of a nuſance, I nocumentum liberi tenementi . and did not ſhew 
bow; but becauſe that it would be only for damages, it ſhould 
be left to the inqueſt, as is ſaid in 3 Edu. 3. there cited, that the 
alliſe would ſay it in certain. Now here the per quod proficuum, &c. 
anujit reſembles the caſe in 1 Roll. Abr. pl. 8. where in an action 
for digging of turves in a place where the plaintiff claimed common, 
per quod he could not have his common in tam ample et beneficialt 
modo, Gc. it was held a good declaration; and yet without the o 
quod the action will not lie, as is agreed in the ſaid book, 2, But 
then ſecondly, there is here a farther ſpecial damage, viz, that the 
coals pro 4 e emptorum ex cauſa praedicta fic impeditorum deteri- 
watt et depretiati devenerunt, And as to the objection, that the 
Plaintiff has not ſhewn who were the buyers, &c, he anſwered, 
1, That coals are a thing vendible in their nature. 2. That there 
8 a difference, where the damage is the reſult of a ſingle inſtance, 
as in Caſe for words, by the ſpeaking whereof the plaintiff mari- 
| 61 | tagium 


Harris's caſe. 
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marriage 

mage is complicated, and is greater 
to the ſewneſs or number of in 
And if the law were not fo, it 
in the preſent caſe it would be almoſt im 
ſhew all the names of his cuſtomers, &c, 
be a very great difficulty upon him, for if he 
any of the perſons named in his declaration, 
him; and he would be ſo reſtrained to thoſe 
ration, that he could not prove any others 
ment of ba the indictment is 


there will be no difference, where the damage is done in a 2 
erence 


intr. Trin. 27 Car. 2. rot. 1501, is a caſe in point; where the 
plaintiff declared, that he was poſſeſſed of a wood, and that he 
had a way leading from ſuch a place to his wood, and that the de- 
fendant intending to deprive him of the benefit and profit of his 
wood, obſtructed the way, per quod he loſt the profit of his wood 
in ſelling and diſpoſing of it; and the judgment was, after verdict, 
for the plaintiff, and affirmed upon error. The preſent caſe is like 
the caſe of Mr. Harris the counſellor, who brought an action upon 
his caſe for falſe and ſcandalous words ſpoken of him, per quod he 
loſt his clients, without naming them. And the caſe in 1 Roll, 
Abr. 63. pl. 31. is the caſe in point, per quod he loſt his cuſtomers 
generally, And Cro. Car. 510. Morley v. Pragnall, where in an 
action brought by an inn-keeper the plaintiff declares, that the de - 
fendant intending to annoy him and his family, er hoſþites ſuos, 
erected a tallow furnace, &c. per quod he loſt ſeveral gueſts, and 
his family became unhealthful, and he loſt ſeveral ſums of money 
which he might have gained, and the judgment was for the plain» 
tiff; and the caſe is reported agreeably to the truth, for he {aid he 


had 


Ln 


nants in 12 ſed tota curia contra. [See 9 Hen. 7. pl. 4. 

21 Hen. 6. 7, 30, 32.4. 13 Hen. 7. 26.] but upon another ex- 
ception, viz. that the plaintiff did not ſhew himſelf poſſeſſed of 

any tenement, in which there was a tenant, judgment was arreſt- 

ed; for the plaintiff could not be damnified, if he had not any 

houſes, So in this caſe if the plaintiff had not ſhewn, that he 

had a colliery, it had been ill, He cited alſo the caſe of Hart v. 

Baſſet, Sir T. Jones 156. as a ſtrong caſe for him; and he ſaid 

that there was here ſpecial damage, which was not common to all ; 

and therefore he was of opinion, that this declaration would have 

been good upon a demurrer. But admitting the contrary, yet it 

would be good after a verdict ; and the judgment in the caſe of St. Errors aided 
Jobn and Moody was given upon account of the verdict, though by verdia. 
they inclined, that it would have been ill upon demurrer. And 

then he cited many caſes, where a verdict aided imperfections. 

Allen 22. 1 Leon. 236. 1 Ventr. 13. and concluded, that the 
| caſe is within the words of the ſtatute of Eligabetb, that after the 

right tried, the entry of the judgment ſhall not be ſtaid by any de- 

fault of form, And therefore he was of opinion, that the plaintiff 

ought to have his judgment. | 


Turton juſtice was of opinion, that the plaintiff ought to have 
judgment, it being after verdict ; and cited 1 Keb. 846. 2 Saund. 
346. Peters v. Opie, 1 Ventr. 126. T. Jones 125. caſes to prove 


the omnipotency of a verdict, But he made a doubt, if it would 
have been good upon a demurrer. 


But Rekeby juſtice and Holt chief juſtice argued e contra, that 
the judgment ought to be arreſted. And Rokeby juſtice ſaid, that 
he would admit, that no particular perſon could have an action for 

N ; © the 


Objection. | 

tainly. Anſwer. That is to 

maintainable of- itſelf without the per | 

DT of the action, there the dama 

certainly and __ 

ſon in particular, y 

this ſtopping of the way refuſed, Cc. the action would have well 

lain. But now it is like the caſe 3 Bur. 75. where in an action 

for ſlander of his title per quod he could not make a leaſe, Ge. 
judgment was arreſted, becauſe the plaintiff did not ſhew a com- 

munication to have a leaſe, Sc. Admitting the caſe of Hart v. 

Baſſet to be law, yet there is there ſome ſpecial damage. So in 

the caſe of Maynell v. Saltmarſh, where an action was brought for 

ſtopping a way, quae fuit maxime propinqua via, per quod he could 

not carry his corn, ſo that the rain rotted the corn, c. And it 

is no objection to ſay, that perhaps the plaintiff did not know his 

cuſtomers; for that is a good reaſon why he ſhould not have the. 

action, for he ought not to recover damage for a thing, that he 

does not know, whether it is damage to him or not. And there- 

fore he was of opinion, that judgment ought to be arreſted. 


Holt chief juſtice argued alſo for the defendant, And he made 
two queſtions. 1, Whether the plaintiff ought to have an action, 
becauſe his coal mine was contiguous to the highway, and the way 

A man who was a great convenience to him to carry his coals, and. therefore 
el = the ſtopping was an obſtruction of that convenience? 2. If there 
ing to a high- ought to be farther ſome ſpecial damage, to ſupport the action; 
way, cannot whether this damage is ſpecially enough ſhewn? And as to the. 
gon ſor flop. firſt point he was of opinion, that the plaintiff could not have an 
ping it, more aCtion for the ſtopping of this way, becauſe his coal mine was near 
EY it ; for though it is a convenience to him, yet the ſituation does 
; not give him any greater right to the way, than any other of the. 
King's ſubjects, But actions upon the caſe for nuſances are found- 

ed upon particular rights; but where there is not any particular 


I right, 


anſeuntium, &c. The 
to him, but the ſtopping 
jection. The per proficuum 
amifit, & c. ſhall be good, as in the caſe of ſtopping a watercourſe, 
fer quod he loſt the profit of his mill. Anſwer. There the action 
will well lie without the per quod, becauſe he who has the mill, has 
a particular right to the watercourſe ; and that was the reaſon of the 
caſe of St. Jobn v. Moody, for there the way was private, But 
there is no ſuch caſe in the law as this preſent caſe. The caſe of 
27 Hen. 8. 27. is no authority for this action; for there Balduin 
chief juſtice was of opinion againſt the action, and his opinion has 
been held law ever ſince. Co. Li. 56. But he agreed the caſe of 
the particular damage, becauſe' no inditment lies for it. 2. By 
him, the plaintiff does not appear by this declaration to have 
ſuſtained any particular damage; for if a particular damage is ne- 
ceſſary to maintain the action, ſuch particular damage ought to be 
laid in a ſpecial manner, and it ought to be ſhewn in what it con- 
fiſts; now here though it is laid, that the plaintiff loſt his cuſtom- 
ers, Cc. that is not ſpecial enough, but it ought to be ſhewn, 
that cuſtomers were coming to buy, and were obſtructed, whereby, 
&c, And 1 Roll, Abr. 63. though in point, yet has always been 
denied to be law; and it is adjudged in 1 Roll. Rep. 79. contra. 
And the difference is, where the words are actionable by them- 
ſelves, there the damage need not be ſhewn ſpecially. 1 Rell. Rep. 
79. 1 Roll, Abr. 24, 35, 36. Cro. Car. 140. But where the 
words are not actionable by themſelves, there the ſpecial damage 
will not maintain the action, unleſs it be ſpecially ſhewn ; and in 
ſuch caſe, as the preſent, without ſhewing who were the cuſtomers, 
Sc. 1 Roll. Abr. 58. pl. 1. 2 Bur. 276, Now there is no 
difference between an action like this brought for ſuch a nuſance, 
and an action for words not actionable. in both caſes it is the 
ſpecial damage which will make them maintainable, and therefore 
it ought to be ſpecially ſhewn, He cited likewiſe a caſe, which 


1 damage to all. 


Was alfo cited by the counſel at the bar, between Pain and Par- peln v. Par- 
tridge in this court, intr. Paſeb. 2 Will. & Mar. B. R. Ret, 43. widge, 3 Mod. 


and adjudged Paſeb. 3 Will. & Mar. where upon error out of the "_ 
Common Pleas the caſe was * the plaintiff declared, that the 
| = „ 
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* was an ancient town, &c, and that 
over which all the King's ſubj 

| Sc. uſed, Tc. to 


there was 


ſubjects ought 
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quod, &c. and two queſtions were made in that caſe. 
Cuſtom in a the cuſtom was good, being laid in a town; and adjudged 


town good. was: 2, whether the action would lie; and adjudged 
would not; for though the plaintiff had ſome particular ds 
yet ſince that proceeded from a general nuſance, an indictment was 
a more proper remedy, and not an action; for the particular right 
was, in being exempt from the payment of toll, and not in the 
paſſage, for that was common to all; it was held alſo in the ſaid 
A man bound Caſe, that the proprietor of the ferry was obliged in ſuch manner 
bypreſcription by the preſcription, that he could not change the ferry boat to a 
to find a ferry bridge, ſo as to diſcharge himſelf of the maintaining of a 


2 


boat cannot 


change it to a boat, by building a bridge. He cited alſo the caſe of Maynell v. 
bridge. Saltmarſh, intr. Mich. 14. or Hil. 14 & 15 Car. 2. B. R. Rv. 
Mayrell v- 271, where the plaintiff declared, that there was a highway lead- 
1 Keb. 847, ing from A. to B. and that the plaintiff had a cloſe in the town 
of A. ſowed with a great quantity of corn, viz. Sc. and ſhews 

what, &c, and that he lived in the town of B. and that this way 

was the moſt convenient, et maxime propinqua via, for carrying 

his corn from his cloſe in A. to his houſe in B. and that he had 

ſo many loads of corn ready to be carried, &c. and that the de- 

fendant ſtopped the way, ſo that he could not carry his corn, &c. 

and in the mean time the rain fell, and ſpoiled his corn ; after ver- 

dict for the plaintiff judgment was given for the plaintiff in the 

Common Pleas ſub filentio ; and upon error brought in the King's 

Bench, error was aſſigned, that the action would not lie; but 

it was adjudged, that it would. But the ſaid caſe differs from the 

preſent caſe, becauſe there was a ſpecial damage to the plaintiff. 

As to the caſe of Hart v. Baſſett, T. Jones 156. he ſaid, he had 

no need to deny it, becauſe the plaintiff declared, that he was 

farmer of the tithes of B. and that the, way was near to the plain- 

tiff's land, and convenient for the carrFing away of the tithes to 

his barn ; that the defendant had ſtopped the way, by which the 

plaintiff was compelled to go round about, Sc. And if it was as 

Mr. juſtice Gould cited it, that he was driven to a greater expenſe, 
that makes it better than it is in the report of T. Jones 156. Be- 
| ſides, there is another ingredient, that he was liable to an action, 
if he permitted the tithes to lie upon the ground beyond a conve- 
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Id be deſtroyed. And therefore he was of opi- 
nion, that judgment ought to be arreſted. He cited the caſe of 

Vertue v. Bird. See it reported, 3 Keb. 766. Note, in this caſe 3 Mod. 156. 
upon one of the former motions in arreſt of judgment, a rule was 

made, that judgment ſhould be arreſted ni, Sc. And now the 

court being divided, the plaintiff could not have the rule diſ- 
charged, nor have his judgment. But if upon the former motion 

the court had been divided, judgment would have been for the 

plaintiff, But now, becauſe it cannot be entred without conti- 

nuances, there muſt be a rule for judgment, which cannot be had, 

the court being divided. But if upon a motion for a prohibition a 

rule was made to hear counſel, and all to ſtay in the mean time, 

and upon the hearing of counſel the court was divided, they might 

proceed in the ſpiritual court. Agreed by Holt to have been done 

before, See Moor 180. And afterwards by conſent of Holt this 

caſe was argued before all the juſtices of the Common Pleas and 

barons of the Exchequer at Serjeants inn; and they all were of 

opinion for the plaintiff, that the action well lay. | 


Trevivan ver/. Tooker. 


Jectment. Upon ſpecial verdict the caſe was thus. A. was A limitation 
ſeiſed of a houſe, orchard, meadow, and divers other lands, e veſts 

in fee; and makes a feoffment in fee of them, to the uſe of — 
ſelf for life, and after his death, as to one moiety of the houſe, 
orchard, and meadow, to the uſe of B. wife of A. for her life, 
and after her death, then to the uſe of C. ſon of A. for his life, 
and after their deaths, then as to one moiety of all and fingular 
the premiſes, to the uſe of D. the wife of C. for her life, and as 
to the other moiety, to the uſe of the heirs males of C. and as to 
the other moiety. after the death of A. B. C. and D. to the uſe 
of the heirs males of C. A. died. Then C. died. And the queſtion 
was, whether D. ſhould take during the life of B. the limitation 
being, after the deaths of A. B. and C. And it was held, that it 
ſhould be taken reſpectively, for the ſhare of every one after their 
— — 885 | reſpective 
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Pullen ver/. Palmer. 


Declaration of | N an action upon the caſe for a falſe return made to a manda- 
3 — mus, the return was ſet out to be made modo er forma ſeguenti, 
„ Gc. And after verdict for the plaintiff ſerjeant Wright moved in 
arreſt of judgment, that this was not certainly enough ſhewn to be 
the very return that the defendant had made; and therefore that 
the declaration was ill. Sed non allocatur. For, per curiam, it is 
well enough. And judgment for the plaintiff. 1 


Harvey ver/. Williams. 
Intr. Hill. 10 Will, 3. B. R. Rot, 160. 


Plea bat the I N indebitatus afſumpfit the defendant pleaded, that the plaintiff 


— was bankrupt, and therefore the defendant could not pay, for 
fear a commiſſion ſhould be ſued, &c. Upon demurrer, judgment 
for the plaintiff. 

8. C. 1 Salk. f | 

4%. coi The city of London wver/. Vanacker. 

4. | 

Mod. 438. | | 

3 PON a habeas corpus directed to the mayor, aldermen, and 

128. 686 ſheriffs, of the city of London, to remove the body of Va- 


11 nacker with the cauſe; they return, that the city of London is an 


The by-law ancient city and a county of itſelf, and that the citizens of the faid 


of the city of city have been time whereof, &c. a body politick known by divers 
Cn names, &c. that King John by his letters patent bearing date, &c. 
refuſing to granted to them the ſheriffwick of the ſaid city of London and 
ſerve the office county of Middleſex, and that they ſhould make the ſheriffs of 
2 themſelves; they return the ſtatute of Magna charta and divers 

other ſtatutes confirming their liberties; they return alſo à cuſtom 
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acts of common oouncil before made concerning ſheriffs, and for 
that, that they were found inconvenient, becauſe the penalty of re- 
fuſers was too mild, and therefore the city might be prejudiced for 
want of perſons to execute the faid office of ſheriffs, they were all 
repealed, and it was enacted, that the election ſhould be + up- 
on Midſummer day, and that if there were occaſion for a new 
election, then upon ſuch day as the court of aldermen ſhould ap- 
point, and that he Who ſhould be elected, being a freeman of Lon- 
dm, ſhould ſerve, and ſhould not be diſcharged, unleſs he came 
voluntarily before the court of aldermen, and ſwore, that he was 
not worth 10000 J. and brought ſix compurgators with him, ſuch 
as the lord mayor and court of aldermen ſhould approve, who 
ſhould ſwear, that they believe in their confciences, that he ſwears 
that which is true; and if any freeman elected ſheriff, and pro- 
claimed in the Haſtings, ſhould not come at the next court of al- 
dermen to be held in the inner chamber of the Guilaball, and 
there declare, that he would accept the faid office, and become 
bound in a bond of 1000 l. to appear in the at the 
vigil of St. Micbael next enſuing, and accept it, not having 
reaſonable excuſe to be allowed by the lord mayor and court of 
aldermen, nor being diſcharged, &c. that then he fhould forfeit 
4001. one hundred pounds to be paid to the ſubſequent ſheriff, 
the other three hundred pounds to the uſe of the mayor and com- 
monalty of the city of London, the which 400 J. ſhould be recover- 
able in the court of the mayor, &c. then they ſhew, that the 
defendant was elected ſheriff, and proclaimed, &c. and that he did 
not come, Cc. by which he forfeited the 400 J. for which a plaint 
was levied, Cc. And after this caſe had been argued by Mr. 
Northey and Mr. Broderick for the defendant, and by Mr. Recorder 
Lovell and Sir Bartholomew Shower for the city; now Holt chief 
Juſtice pronounced the opinion of the court, that the by-law was 
good, and that therefore a procedendo ought to be granted. And 
(by him) the principal objections which have been made againſt this 
by-law, are reducible to four, 1. That the ſubject matter, of 
which the by-law is made, is not within the cuſtom of the city 
to make by-laws, becauſe the ſheriffwick was granted within time 
of memory, and therefore the cuftom cannot extend to it; and 
decauſe the ſheriffwick of Mfdalzſex is without the” * and there 
6 L ore 
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fore cannot be affected by the cuſtom within the city. 2. That 
it is unreaſonable, becauſe it impoſes an oath upon the perſon 
ed of his inſufficiency, and that he ſhall bring alſo 
with him, Ce. 3. That the mayor and aldermen 
the reaſonableneſs of the excuſe, and fo 
ſince the words of the by-law are, 
mayor and aldermen ſhall judge 
cuſe generally. 4. That no proviſion is made, that the 
elected ſhall have notice, ſo that if he was beyond the ſea | 
bound to take notice, which is very unreaſonable and inconvenient. 
The firſt objection is diviſible into two parts. 1. That no by-law 
can be made, by virtue of the cuſtom of the city, concerning the 
| ſheriffwick, becauſe it is a franchiſe veſted in the city by the char- 

ter of King John within time of mem But to this he an- 

ſwered, that admitting that the cuſtom could not warrant ſuch a 

A by-law may by-law, yet it might be made of common right; for of common 
be made con- right every corporation may make a by-law concerning any fran- 
franchiſe chiſe granted to them, becauſe it concerns the welfare of the body 
granted to the politick, and is (as Lord Hobart ſays) included in the very act of 
corporation. incorporation. Heb. 211, And that is to the body politick, as 
reaſon is to the body natural, to govern themſelves. And then if a 

franchiſe be granted to a corporation, it is under a truſt, that the 
corporation ſhall manage it well, which cannot be done but by a 

by-law. 2. The corporation having power to make by-laws for 

the well governing of the city, that ought to be the touch-ſtone, 

by which their by-laws ought to be tried. 5 Co. 62, 63, 64. and 

if it be for their benefit, the by-law will be good. Now this by- 

law is for the good of the city, and of the King, vez. that re- 

ſponſible perſons ſhould be ſheriffs, Sc. And it is not neceſſa- 

ry to be confined to matters concerning the franchiſe of the city 
only; but it is ſufficient if it is for the good of the city; as 

5 Co. 62. Chamberlain of London's caſe, concerning the bringing of 

cloth to Blackwell-hall, and paying hallage; it was held, that it 

bound all, though it did not concern the franchiſe of the city. 

3. The very conſtitution of the charter of King Jobn, which 

grants this franchiſe to the city, obliges the citizens to make by- 

laws concerning it ; for the charter appoints, that they ſhall make 

ſuch as they pleaſe out of themſelves ſheriffs, &c. ſo that they 

ought not to execute it by themſelves, nor by deputy, but ought 

to appoint two perſons to execute the office; who as ſoon as they 

are appointed by them are abſolute ſheriffs, and immediately atten- 

dant upon the King's courts, And it would be in vain to give 

them ſuch power to elect ſheriffs, &c, if they could not compel 

The _ the perſons elected to ſerve. The acceptance of the charter obliges 
an binds the body politick to perform the terms upon which it was granted; 
the corpora- and as every Citizen is capable of the benefit of the franchiſe, ſo he 


tion. | kt 
3 Cro. 399. 3 | ons 
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and of that opinion was Charles II. when a 

to ſeiſe that among iſes i 4. 

it is part of the conſtitution by which this franchiſe is gran 

them, that the office of ſheriff ſhall be executed by citizens elected 

out of themſelves; if they did not make election, it would be a for- Not to ele 

feiture of their franchiſe. For all franchiſes which are granted, are mate a for- 

upon condition that they ſhall be duly executed, according to the — 

charter that ſettles the conſtitution. And that being a condition an- 

nexed to the grant, the citizens cannot make an alteration; but 

if they neglect to perform the terms of the patent, it may be re- 

pealed by ſcire facias. Therefore it is neceſſary, that they ſhould 

have a coercive power, to compel perſons, to take the office upon 

them, and that without any cuſtom, or otherwiſe this office 

might be loſt by the city. And therefore he was of opinion, that 

without a cuſtom they might have made ſuch a by-law as this. 

But however, admitting that it could not be good without a cu- 

ſtom, yet he was of opinion, that the by-law was warranted by 

the cuſtom. For though the ſubje& matter has its original within 

time of memory, yet ſince it is for the good of the city, it is with- 

in the cuſtom, for the cuſtom is general. And there is no neceſſi- 

ty, that the ſubject matter ſhould be of time whereof, Sc. For T. Jones 204. 

general cuſtoms may be extended to new things which are within General eu- 

the reaſon of the cuſtoms 5 Co. 82. Snelling's caſe, an authority — oo pie 

in point. Objection. The defendant may be indicted for refuſing new things. 

to ſerve, Sc. which is a more proper remedy, Anſwer. That 

will not prevent the forfeiture of the franchiſe that will incur, if 

the city does not appoint to execute the office, Sc. And it is 

like the caſe in Littleton's reports, 94, 105, 128, 2. No indict- 

ment will lie in this caſe, becauſe the refuſal is not at the time 

when the defendant ought to enter upon his office, but before, If 

the defendant had refuſed at the vigil of Sr. Micbael he might be 

indifted ; but not for this refuſal before, becauſe notwithſtanding 

ſuch refuſal he might enter upon the office at the day. As to the 

ſecond part of the objection, that they cannot make a by-law con- 

cerning the ſheriffwick of Middleſex, to compel the defendant, &c. 

to ſerve there, becauſe it is out of their juriſdiction in another 

county, and therefore to be compared to the caſe of the conſer- 

vacy of the river of Thames, where they cannot make laws out 

of the liberties of the city; Holf chief juſtice anſwered, 1. That T. Jones 144? 
—_— | | though 


He anſwered, 


be granted,. that 
| when elected, to ſerve, and that was reſolved in Las 


woods caſe; and he cannot diſable himſelf by any allegation: but 
here the by-law admits an excuſe, viz. that he is not worth 10000 /, 
and admits alſo the oath of the party himſelf, which is a-greater fa- 
vour ; only it requires the oath of fix compurgators, which is not 
unlawful, for a voluntary oath may be taken. 3 Co. 469. 1 Sid. 
281, And as to the compurgators, it is only an imitation of the 
common law, where a man ſhall diſcharge” himſelf by wager of 
law; and though the books mention eleven, yet it is the courſe in 
the common pleas to have but ſix, as here. And it is reaſonable, 
that the mayor, &c. ſhall have the refuſal to admit of them, to 
the end that they be not infamous perſons, Cc. But it was ob- 
jected, that there was no exception, if a man choſen ſhould” be non 
 compos, Anſwer. Such perſons are underſtood to be excepted in 
all laws; and therefore it would be ridiculous to make an expreſs 
exception. As to the third objection, that this by-law is unreaſon- 
able, becauſe by it the man elected is obliged to appear at the next 
court of mayor, Sc. and unleſs he have ſuch reaſonable excuſe as 
ſhall be allowed by them, he ſhall incur the penalty of the 400 l. 
Sc. ſo that they are judges in effect in their on cauſe. He an- 
ſwered, if the mayor, &c. allow the excuſe, the city will be 
bound for ever; and if they refuſe to admit a reaſonable excuſe it is 
not final, becauſe it may be controverted in an action brought for 
the penalty. And (by him) this act of common council ought to 
be expounded according to the ſtatute 23 Hen. 8. cap. 5. concern- 
ing the commiſſion of ſewers; where though they are impowered 
to proceed according to their diſcretions, yet their diſcretion ought 
to be grounded upon reaſon and law. 5 Co. 100. Rooke's caſe, 
As to the fourth objection, that this by-law makes no proviſion 
that the party ſhall have notice, and perhaps he may be beyond 
the ſea, Sc. He anſwered, that in judgment of law every citizen 
is intended to be inhabiting within the city, and ought to be pre- 
ſent at all publick courts and aſſemblies, and therefore he is privy 
to all publick acts; and if he be abſent it is his on neglect, of 
- Which he ſhall not take advantage. Objection. That the election 
3 is 
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in caſe of outlaw, becay | 
the land, and every county at the county-court. So 
citizens are ſuppoſed preſent at their own courts. And if a man 
has occaſion to be abſent, he knows whether he is liable' to be 
elected, and therefore ought to take care to be informed, and ſo no 
inconvenience to the party. But otherwiſe it would be very incon- 
venient, it ſhould be in the power of the citizens to withdraw 
themſelves, ſo that no notice could be given, and fo the office not 
be executed. And therefore he concluded, that this notice was 
good, being agreeable to. the reaſon of the common law. Then 
he inveighed. againſt the obſtinacy of the defendant, for endea- 
vouring to oppole that which had been the practice for ſo ma 
years, and for which there had been by-laws of the ſame nature 
moſt ever fince the grant, in the time of Edward III. 19 Hen. 8. 

37 Hen. 8. and 27 Elia. And therefore for theſe reaſons he and 

all his brothers the juſtices were of opinion, that a procedendo 
ſhould be granted. Which was granted accordingly, And after- 

wards this fanze by-law was drawn in queſtion in the Common 

Pleas, and the fame judgment given there, Paſch. 12 Will. 3. be- 

tween the city of London and Wood, who was fined for refuſing The city of 
to ſerve the office of ſheriff, being duly elected, ut ſupra. | ---- wh 


Wood. 


Sir William Courtney ver . Bower and Kingſton. C. B. 
SL." Pres 
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Intr. Hl. 6 Will. 3. C ot. 1422. See before, 38 


T* treſpaſs brought by the plaintiff againſt the defendants, upon Wreck and 
not guilty pleaded, a ſpecial verdit was found, in which the Hul der gay 
ſingle queſtion was, if wreck and foatrſam goods ought to pay cuſtom, 

cuſtom, And after ſeveral arguments at the bar, this caſe ha- Vaugh. 160, 


Ving, been depending for three or four years, the judges delivered Matic 256. 


6 M their 8 edit, lib. x. 
cap. 5. ſ. 9. 


444, 439» 
440. 
Indebitatus 


o/Jumpfit for a to the cuſtom, and according to the cuſtom fined for refuſal, &c, 


fine impoſed 


by a corpora- 


tion for not 
ſerving the 
office of ſhe- 


"if, being a a. ſaid opinion. And upon motion of the plaintiff's council, that it 


ly elected. 


juſtice of 
the Ki Was 
Clear &c, 
Afte R. and 
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The. mayor and corporation of the city of York ver. 
Toune. B. R. | * 


ö 


fendant for a fine impoſed upon him for not ſerving the 
office of ſheriff of the city of ork, being duly elected according 


And upon demurrer to the declaration the laſt paper day of this 
term Sir Bartholomew Shower for the defendant ſaid, that the ac- 
tion in this caſe would not lie. And Holt ſeemed to incline to the 


might ſtay till the next term; Holt chief juſtice ſaid, that it ſhould 
ſtay till dooms-day with all his heart. But Ro#eby ſeemed to be of 
opinion, that the action would lie. Et adjournatur. Note, a da 
or two after I met the lord chief juſtice Treby viſiting the lord 
chief juſtice Holt at his houſe. And Holt repeated the faid caſe 
to him, as a new attempt to extend the indebitatus aſumpfit, which 
had been too much incouraged already, And Treby chief juſtice 
ſeemed alſo to be of the ſame opinion with Holt. 


Memorandum, Charles Mountague eſqurre ee bis office of 


chancellor of the Exchequer, and John Smith eſquire ſucceeded 
him, 


\ 
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Hr John Holt Chief Juſtice. 
Hir Thomas Rokeby * 
26 Nov. in In term 
after a long illneſs. 
Fir John Turton 
Fir Henry Gould 
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Robbins ver/. Robbins. 


N an action upon the caſe the plaintiff declared, that the de- 8. C. rs Mod: 
fendant * er celore cujuſdam medii proceſſus in lege ar- 37 gik. 
reflari the plaintiff cauſavit, and to be held to ſpecial bail, * 
without cauſe, Upon not guilty pleaded, verdiet for the Caſe for ar- 

plaintiff, and now Mr. Eyre moved in arreſt of judgment, that enn tue 

the writ is not ſhewn, upon which the arreſt was ; nor is it averred, ſpeclal bail 
by whom it was proſecuted ; and that the whole matter ought to 

be ſhewn at large, and not in this uncertain manner, colore cauſe 

dam proceſſus in lege, &c. Againſt which Mr. Carthew for the 

_ plaintiff argued, that the cauſe of this action was not the * 

without cauſe, but the holding to ſpecial bail without cauſe. An 
the plaintiff could not ſhew it ſpecially, becauſe the writ remained 
with the officer; and therefore he could not ſhew it, nor what 
fum was contained in it. And that is the reaſon that has intro- 
duced this ſuccin& way of pleading, But per curiam, the declara- 
tion is ill; for if the cauſe of action is the holding to ſpecial bail 
without cauſe, the plaintiff ought to have ſhewn the whole ſpe- 
cially, vis. that he owed the defendant but ſo much, Ge. and 
that the defendant intending to oppreſs him, had cauſed him to be 
arreſted for ſo much, &c. and held to ſpecial bail, Ge. But now 
it does not appear to the court, that the ſum, for which the 


1 | Plwkhaintiff 
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riam, this way of declaring is 
— ever ſeen of this ſort of pleadi 
And therefore judgment was ordered to ſtay, until, 


Blake ver. Welt and Trench. 


The place of Eplevin of two cows. The caption was laid to be in a place 
— called Doumſeld. The defendant ayows, for that, that the 


plevin. place where, &c. contains two acres called Marfe-gere in Dawn- 
field, and two acres called Stretfield in Downfie/d, and that he was 
ſeiſed of them in fee, and took the cows, vig. one in Marſb-acre, 
and the other in Stretfiela, damage feaſant, Cc. The plaintiff 
pleads in bar, that the defendant took the two cows ih Doun- 
field, and traverſes the taking in Marſh-acre and Stretfield in Down- 
field, And iſſue thereupon, and verdi&t for the avowant, And 
now Mr, Carthew moved in arreſt of judgment, that the iſſue was 
| immatetial, becauſe the plaintiff has traverſed the taking in the 
two places, which he underſtood to be a plea of priſel en auter 
lieu, but has not taken any notice of the damage feaſant ; ſo that 
though a verdi is for the avowant, yet he has no title to have re- 
turn, becauſe the damage feaſant is not found, c. Sed non allo- 
catur. For that is admitted by the iſſue of the taking, vis. if-they 
were taken there, that they were taken there damage feaſant, 


Modus for | Stedman ver /. Lye.. 

tithes of hops, | | | | TRE, | 
May dp ory R. Stephens moved for a prohibition to be directed to the 
a ſervantto 1 V conſiſtory court of the biſhop of Worceſter, to ſtay proceed» 


pull ſome of ings in a ſuit there for tithes of hops, upon ſuggeſtion, of a modus 
mall fare te time whereof, &c. there uſed, that if the parſon ſend a. ſervant, 


tithe of them. fc, to pull aliquam partem lupularum, he ſhall have the tithes. of 
N them, Sc. Upon which a rule was made, to ſhew cauſe why a 
Yelv, Green Prohibition ſhould not be granted. And now Mr, Banniſter ſhewed 
v. Auſtin, for cauſe againſt the prohibition, 1. The cuſtam is void for un- 


8 certainty, for it does. not appear, how. much hops ought, to be 


pulled, 
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We, 8. That it is an il cuſtom, becauſe it is no 
, but drives him to more 


Helliard ver/; Jennings. 
L PON an iflue directed by the court of Chancery, to be tried 8. C. Cant. 


in a feigned action, to try whether Thomas ee, junior g 8 
deviſed the manor of Earnſey in Somerſetſhire to Willium Helliard oo. 
the plaintiff, a ſpecial verdict was found, vis. That Thomas Jen- 5 O. 12 Mod. 
nings the defendant's huſband was ſeiſed of the ſaid manor in fee, zen. cog. 
and being ſo ſeiſed had iflue by the defendant Thomas Jennings junior, -S-. 
his only ſon, and two daughters, Mary and Elizgbeth, now living: 8-458. 
That Thomas Jennings the father made his will the twenty-ſeventh Dar n © 4 
of December 1679 in theſe words; I deviſe to my ſon Thomas Jen“ and if he die 
nings and his heirs for ever all that my manor of Earnſey which I without iſſue, 
purchaſed of Vall; but if it ſhall fo happen that my ſaid ſon — ons, 
{hall die without iſſue of his body, or before he ſhall attain the age then to . 
of twenty-one years, then I deviſe the ſaid manor to be equally 
divided hetween my two daughters Mary and Elizabeth, and their 
heirs for ever: That Thomas Fennings the father died the twenty- 
ſeventh of December 1679 ſeiſed as aforeſaid; that Thomas Fennings 
Junior entred into the ſaid manor, and was ſeiſed prout lar 2 ; 
and being above the age of twenty-one years, he made his will, 
dated the ſeventh of April 1695, by which he deviſed the ſaid 
manor to the plaintiff Wi/kam Helliard and his heirs; that he ſigned, 
ſealed and Publiſhed that will in the preſence of A. B. and William 
Helliard the plaintiff, and that they ſubſcribed their hands in pre- 
ſence of the teſtator, Cc. that Thomas Jennings junior was alſo heir 
to his father; and that he the eighteenth of May 1695 died ſeiſed 
of the ſaid manor in fee, Cc. et i, &c, And Mr, Carthero for 
the plaintiff argued, that Thomas Jennings had all the fee in him, 
and therefore might well deviſe to the plaintiff, For the word [or] 
ſhall be conſtrued [and] ſo that the remainder could not veſt before 
Thomas Jennings died without iſſue, and under the age of twenty- 
one years. And to make other conſtruction, would be to defeat 
the intent of the deviſot ; for he intended, that the iſſue of his ſon 
ſhould inherit before his 0wn daughters but if [or] ſhould not be 
conſtrued [and] then if the ſon ſhould have ſons, Cc. before he 
attained to the age of twenty-one years, and then ſhould die before 
twenty=one' years of age, thoſe ſons could not inherit, which would 
be expreſty contrary to the deviſor's. intent: then the remainder li- 
mited over will be void. And 7 the caſe of 7 v. Gerrard, 
„ ini. eee W t 


Cro. 


\ 


be conſtrued 
freed (nd), 


Mich. Term 11 Will. 3. 
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— frm in point. He cited alſo 
7 


caſes, where [or conſtrued [and] and where [and] ſhall 

or,] 1 Veuty, 62. Hall v. Philips, 1 Leon. 74. Bald. 

, was « ral deſendant, 
determinable 


V, 


and). Anders Tha 
vine ſignification is a diſ- 
junctive, and ſhall not be expounded otherwiſe, unleſs the plain 
intent of the teſtator appears to be ſo, which does not ere. 
5 Co. 111, A. makes a feoffment to B. or his heirs; 2 has but 
an eſtate for life, becauſe there are no words to convey a greater 
eſtate. Beſides, that it is probable here, that the deviſor intended 
that [or] ſhould be a disjunctive, to the end that in all events the 
eſtate ſhould go over to his daughters, if he died before the age of 
twenty-one years, intending to prevent the marriage of his ſon 
before the ſaid age, which is a good caution for many reaſons. But 
if Mr. Carthew's conſtruction be admitted, the whole eſtate will 
not be diſpoſed, and the deviſe to the daughters will be void, be- 
cauſe it will be an executory deviſe to commence upon too remote 


a JO v12. the dying without iſſue, &c. And as to the caſe 
of $ 


oulle v. Gerrard, he ſaid that it would be no 3 againſt 


him; for there the _ agreed,' that the ſon had an eſtate tail ; 


and though they held that the deviſe over, upon the dying within 
the age of twenty-one years, &c, would be void, becauſe the fee 


was diſpoſed before (by him) that is not law. And per Holt chief 
juſtice, there is no neceſſity to conſtrue [or] as [and] in this caſe. 
And the caſe of Saulle v. Gerrard was adjudged to be an eſtate tail. 
And it may be it was the father's deſign to reſtrain the marriage of 
| His ſon before the age of twenty-one years. But to that point the 


court gave no poſitive opinion, Then Mr, Carthew argued, that 
this will of Thomas Jennings was good, notwithſtanding the ſtatute 
of frauds and perjuries, 29 Car. 2. cap. 3. which requires that ſuch 
will, by which lands are deviſed, ſhould be ſubſcribed by three 
credible witneſſes. For (by him) the plaintiff is a man of an. in- 
diſputable credit. 2. Though he cannot be ſworn upon a trial, 
yet one cannot ſay but that there were three witneſſes to the will; 
and the will has been well proved by the other two witneſſes. 
3. There is a difference between a matter which goes to the credit 
of his teſtimony, and a matter which goes'in bar of it ; the firſt ſort 


are excluded from being Witneſſes by that ſtatute, as a man attainted 
of treaſon, Ic. but where there is only a thing which bars him 


3 from 
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cannot 
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lon ] adjoining to * and 5 if he 

and roy th might ſee perſons in the dining room, and what they 

did there, the witneſſes ſubſcribed their names in this dining room, 

and upon the queſtion, whether this could be called a ſubſcription. 

of the witneſſes in preſence of the teſtator, according to 29 Car. 2. 

cap. 3. and becauſe there was a poſſibility, that if Sir George Sheers 

had been raiſed up in his bed, he might have ſeen through 'glaſs 

doors the witneſſes ſubſcribing their names, it was held à good will 

to convey the lands therein deviſed. But againſt this it was argued 

by Mr. Pratt, and held by the whole court, that this will was not 

well executed according to the ſtatute of frauds. For a man' who Three wit- 
cannot be a witneſs, which is the plaintiff's caſe, cannot be a cre- u — 
dible witneſs. And the intent of the act was to prevent frauds dhe '1eviſee of 
as well as perjuries; which intent would be evaded, if the deviſee the lands in 
ſhould be admitted to be a witneſs, ' who being a party intereſted, _— 
might probably be induced to uſe fraud. And Mr, Pratt ſaid, that 

the ſtatute appointed three witneſſes, c. to the end that it might 

be done in ſuch ſolemn and notorious manner, that they might ſee 

that the deviſor did not ſuffer any impoſition, being infirm as well 

in underſtanding as in body, as all men generally in extremis are. 

And for this reaſon the common law would not permit one to de- 

viſe his lands, without a cuſtom. But if perſons, who cannot give 
evidence of their ſubſcriptions, &c. ſhall be admitted to be credible 
witneſſes, it is to admit ſo many dead letters to be witneſſes, which 

intirely evades the intention of the act. And for this point the 

whole court were of opinion, to give judgment for the defendant. 

But upon the importunity of the plaintiff's council to have another 
argument, adjournatur, woo RET 


Yates 
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er his 
w 5 or wt 
See 2 5%. be ſunk for the benefit of the heir. And my lord chancellor Se- 


2Freem. Rep. mers decreed for the benefit of the heir, and it was held by him, 
245 Pres, what in all caſes where a man charges a ſum certain, to be paid as 
140. here out of his real eſtate, if the daughter, &c. dies before the 
12 Mod. 256. age of twenty-one years, the money ſhall be ſunk for the benefit 
* 919, of the heir. But if a man deviſes. a perſonal legacy, or ſuch a 
11. RF | | 

ſum to be paid out of a term for years, as here, and the legatee 

dies before the age of twenty-one, there the executors or admini- 

ſtrators of the legatee ſhall have the money, Cc. becauſe it was 

debitum in praeſenti, though ſolvendum in futuro. Ex relation 

m'ri Peere Villiams. 3 | 


Smith ver/ Plaſs. B. R. 


She was never M Northey moved for a prohibition to be directed to the con- 
— 1 ng ſiſtory court of the biſhop of London, to ſtay proceedings 
hopeful ſon ? upon a libel exhibited there againſt the plaintiff, for having ſpoken 
theſe words of the defendant. She was never married, nor never 
had a huſband, and what is her hopeful ſon? And Mr. Northey 
urged, that theſe words did not amount to the calling the defendant 
whore; for it is not poſitively alleged, that ſhe had a ſon. Upon 
which a rule was made, that the other fide ſhould ſhew cauſe, 
why a prohibition ſhould not be granted, and that all proceedings 
ſhould ſtay in the mean time. Upon which at the day given Mr, 
Cheſhyre ſhewed for cauſe, that all perſons who hear theſe words 
cannot but underſtand, that the defendant had a baſtard, and was 4 
whore. And the court being of the ſame opinion, Turton and 


Gould juſtices, being only preſent in court, the former rule was 
diſcharged, | 


Cremer 
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Cremer verſ. Wicket. 
Intr. P. xx Fill, 3. R R. Rot. 456. 
— — 


— a, that 
. miſnomer 5. 66. Fitzb. nas; ed by nor- 
; For having ney. 
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ning to be of that opinion, 
don as adjudged accordingly. [See before, 117.] 
juſtice was of opinion, that this 


Y 


21 


upon the roll was not the warrant of attorney, but 
randum of it, which entry was introduced in the ti 
James II. when Wright was chief juſtice. Heretofore 
upon a roll by themſelves, and ſo they ought to be now. But 
the judges ſaid, that they would conſult with their brothers, to 
the end that this point might be ſettled. And afterwards at ano» 
ther day by the whole court judgment was given, quad billa c. 
ſetur. And Gould F ing ſaid, that if the plaintiff would have 


taken advantage of the eſtoppel by the warrant of attorney, he 
ought to have replied it, and relied upon it. 


£858. 
— 


Rex verſ. Fuller. 


S. came before the juſtices of peace, viz. two, according to S. C. Cafes i 
the method directed by 12 Car. 2. cap. 23. ſect. 31. and gave 5. 1. 379. 
them information, that the defendant kept two concealed wath- Convigion 
backs, contrary to 8 & 9 Vill. 3. cap. 19. This information was for keeping: 
given the thirtieth of March 1599. Upon which the two juſti- g 
ces iſſued their ſummons to ſummon the defendant, to appear be- packs. 
fore them the third of April following. At which day, upon his 
appearance, and oath being made by a credible: witneſs, that the 
| defendant modo hubet et cuſtodit. eadem duo privata feu concelata vaſu, 
Anglice waſh-backs, they adjudged, that he ſhould forfeit 20 J. for 
each waſh-back, This conviction having been contrived fraudu- 
ently, to avoid conviction by a later act, by which the penalty 
was increaſed to 100/, Mr, Attorney general Trevor cauſed the 
conviction to be removed by certiorari into the King's Bench, and 
| : 6 O now 
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— 
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t an information. 


habet —— Sc. which proves 
the time of the information. 2. The juſtices may 
proceed without complaint or information. 3. If complaint be 
requiſite, they may proceed upon it inſſanter. Holt chief juſtice, 
1. The evidence is of a fact ſubſequent to the information; and 
though the eadem may be evidence, that he had them at the time 
Convictions of the information, yet convictions ought to be certain, and not 
* taken upon collection. 2. There ought to be information or 
not taken up- Complaint. 3. Though a conviction upon information inflanter 
on collection. may be good, yet it ought then to be declared to be made ſo, and 
Conviction not be grounded as here upon an information which is not proved, 
without infor- the evidence being of a fact ſubſequent to it; but if it had been of 
a precedent fact, it had been good. The conviction was quaſhed. 
Ex relatione mri Jacob. 1 | ntl 


Harper ver . Davy. 


S. C. Carth. H E plea was entred of Eaſter term. The memorandum was, 
if _ that the bill was exhibited in Hilary term, and an impar- 
1 * * lance to Eaſter term, and then a plea of Eaſter term, and iſſue 
11 te record joined, and verdict for the plaintiff, And a new trial granted, and 
Fi wy yo of the record of if: prius was of an appearance and plea of this pre- 
| A ad _ ſent Michaelmas term, and verdict for the plaintiff, And Mr. Nor- 
the former they moved to ſet aſide the verdict, becauſe it was another iflue 
was, anotier than that which was tried, being of a different term, and upon a 
rained ſee Plea of another term. And he relied upon the caſe -of Doberteen v. 
aſide. Chancellor, See it before, 329. And per Holt chief juſtice, the 
12 Nock 274. yerdict here is upon a plea and iſſue of Michaelmas term, which is 
intirely different from the record upon which the firſt verdict was 
obtained, and ſo not the ſame iſſue that was directed to be tried 
again, and therefore ought to be ſet aſide. For though a new trial 
was granted, yet it ought to be upon the old plea. And the verdidt 
was ſet aſide. Ex relatione m'ri Jaccbz. 
2 
| dir 
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which one ma - 
amend, and the amendment does not alter the — in iſſue, — — 
there was ſufficient authority for the trial of the iſſue, and the matter 
of the amendment is but the miſtake of the clerk, the court will 
give the party grieved leave to amend. Now in this caſe the award 
upon the roll is right, and the iſſue is the ſame, and the judge of 
ni, prius had ſufficient authority to try the iſſue by Vęſtm. 2. cap. 
30. which requires only, that a day and place certain be appointed 
in the country. And alſo it is a plain miſpriſion of the clerk in 
writing tres rrinitatis for tres Michaelis; and therefore within all 
the rules of amendments, See Cro. Car. 595. Sloper verſ. Child. 
Cro. Ja. 253. Dier 260. Hutton 81. and Tite v. Sir Robert ga pore. 
Bernard, Mich. 8 Will. 3. B. R. where in ejectment againſt ſeven | 
defendants they all pleaded not guilty, and iſſue was joined; but 
in tranſcribing the mf prius roll two of the defendants were 
omitted, and ſo the plea and iſſue which was brought to the aſſiſes, 
was between the plaintiff and five defendants only ; and yet it was 
amended. Sir Bartholomew Shower argued to the ſame purpoſe ; 
and that the court would not ſearch in the almanack, but take it 
as granted that the twenty-ſeventh of June preceded the tres 
Trinitatis; or they would permit the plaintiff to enter his ver- 
dict, quod poſtea die et loco infra contentis, &c. Mr. Northey ar- 
gued e contra. That the record of niſi privs has been frequently 
amended by the plea roll, but always with this caution, viz. if the 
judge of niſi privs had ſufficient authority to try the ſame cauſe, 
8 Co. 161. 5. Blackamore's caſe, Therefore the roll of zi privs 
may be amended where the diſtringas is right. In this caſe by 
the words of the d:/{ringas the judge of niſi prius had no authority 
to try the cauſe, unleſs the twenty-feventh of June preceded the 
tres Trinitatis; for at the tres Trinitatis the ſheriff ought to have 
the jury in bank. Alfo there is no day upon which the judge 


ought to make return of his poftea, the day of return being po 
| before 


one Poolry 

of nfs prius 

lunae was 

5 

firingas or 

amended ; as in the 

diſtringas and 

i As 

try of it, we cannot make it ble to the return; for 


entry upon the roll, as to the tranſactions of the trial, ought to 
a warrant for the nf prius roll. The trial was ſet aſide. 


The churchwardens of St. Anne's Weſtminſter. 


PON a motion for a prohibition, to ſtay a ſuit againſt J. S. 

for not paying a tax impoſed by the church-wardens and 

other pariſhioners, for building the church of Sr. Anne's in Weſt- 

minſter ; per Holt chief juſtice, à ſuit may be in the ſpiritual court 

for non-payment of a tax aſſeſſed for repairs of a church, but not for 
building a church. 8 


church. 


Hilary Term 
11 Will 3. B. R. 1699. 


Fir John Holt Chief Juſtice. 
Hir John Turton Fuſtices 
Hir Henry Gould * 


The inhabitants of the pariſh of Kingſton Bowſey againſt 


thoſe of Beddingham in Suſſex. 8. C. 2 Salk, 


486, 492, 
A poor man was ſent by order of two juſtices of peace from 52827, 
A . « pariſh of Sr. Morris to Kingſton. King ſton appealed Peak - a 
from the ſaid order to the quarter ſeſſions, and it was quaſhed, 13, 20, 25. 
whereby A. was ſent back to Sf. Morris, Afterwards A. came _ * _ 
into the pariſh of Beddingham, which obtained an order to ſend fea. 2. 
him to K:ng/ton. And a motion was made to quaſh this order, No pariſh 


foraſmuch as King fon had appealed from the order of St. Morris, _ has 


rder of 
and thereupon it was adjudged, that A. was not ſettled at King ton ; he julie 


and no pariſh can ſend A. to King ton, being upon the ſaid appeal made upon | 
totally diſcharged. Curia contra. The pariſh of Beddingham was if not Hove 
not party to the ſaid appeal, and therefore ſhall not be concluded to it. 

by it. Contra, of the pariſh of St. Morris. Another exception was No need that 
taken, that it is not adjudged, that A. was likely to become charge- _— an 
able to the pariſh ; but it is only ſaid, that the juſtices were informed in an order 
ſo by the overſeers. Sed non allocatur : Becauſe there js no need of that a man is 


any ſuch adjudication. And the order was confirmed. likely to be- 
| come charge- 
able. | 


S. C. 2 Salk. 
611. 610. 


R. Broderick made a motion, to quaſh an indictment found. & 613. 
againſt the defendant upon 5 Elig. cap. 4. for exerciſing the © "DEER 
trade of a felt-maker, not having ſerved his apprenticeſhip for ſeven for exerciſing 


the trade of 
2 a felt · maker. 


Rex ver/. Paris Slaughter. 


1 
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. 
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Wool-com- adjudge 

ber. 186, that an upholſterer 1s 
Pippin- Revolution, it was adj 
——_— a trade within the aft. But 


ter of fact, and proper to be tried by a jury. And the King's 
Bench cannot take notice, whether it was a trade within the ſta- 
tute or not ; for there are feveral trades within the general words 
of the ſtatute, beſides thoſe there mentioned. And as to the caſe 
of the pippin-monger, that was never determined finally, And he 
ſaid, that he diſapproved the caſe in 2 Bulſtr. 186. of the upholſterer. 


See 1 Sid. 367. that an upholſterer is within the ſaid ſtatute. And 
the motion was denied. EE. | 


Argent ver/. Sir Marmaduke Darrell. 


8. C. 2 Salk. T HE plaintiff obtained a verdi& in ejectment upon a long 
1 4 trial at bar. And now a motion was made on behalf of 


No new trial the defendant, to have a new trial granted, becauſe the verdict 
ſhall be grant- was expreſs againſt evidence. And of that opinion was the whole 


ed after atrial court. But nevertheleſs, after long debate, the court denied to 
at bar, though 


it be the ver- grant a new trial, becauſe the verdict was given upon a trial at 
dic againſt bar, which is looked upon as very ſolemn. Then Mr. Nertbey 


8 moved, that the entry of the judgment ſhould be ſtayed until the 


2 Vern. 437. defendant might bring a new ejectment, by reaſon of the ſtock 


Chanc. Prec. which was upon and in the land. But that was denied alſo. 
194. es ; 2: 
12 Mod. 93, 128. 2 Jon, 224, 225, Smith and Dormer v. Packhurſt, Hil. 12 Geo. 2. 7 Mod. 37. 


Soames and Barnardiſton, Queen v. Warden of the Fleet, Sty. 462, 466. Poſt. 1358, 1360. 2 Wms. 
563. Was, 213. 


Hil. Term 14 Will. ;. $15 


Intr. Hil. ꝙ Wilt 3- B. R. Rot. 293. 


ge f A 
the defendant, became bound to the defendant 1. — 


olvendis to the defendant cum ad inde requifitus efſet, u condi- of man 
2 that if the defendant ſhoukd ſurvive d he 1 "if then the gage 
inteſtate ſhould leave to the defendant 1000/, or if his heirs, exe; ry, and after- 
cutors or adminiſtrators ſhould pay to the defendant 10007. within, nun“ marries 
&c. after the death of the inteſtate, that then the bond ſhould be 
void ; and then the defendant avers, that the marriage afterwards 
took effect; fhe avers alſo the death of the inteſtate, and that he 
had not left her 1000/, nor had his heirs paid it to her; and then 
ſhe ſhews, that the herſelf took out letters of adminiſtration of 
the goods, &c, of the inteftate, and that aſſets to the value of 
250/.-came to her hands, which ſhe retains in part of ſatisfaction 
of the money due by this bond; and that ſhe hath not aſſets ultra, 
Sc. The plaintiff demurs. This caſe was argued ſeveral times at 
the bar by Mr. Conyers and Mr. ſerjeant Levinz for the plaintiff, 
and by Mr. Carthew and Mr. Northey for the defendant, And 
now the judges pronounced their opinions in ſolemn arguments. 
And two queſtions were made in this caſe. 1. If debt for rent was 
not of a higher nature than debt due upon bond ; for if it were, 
then this plea could not be good; becauſe the adminiſtratix can- 
not retain the aſſets for the debt due by the bond, when there is a 
debt of a higher nature, viz. a debt for rent owing by the inteſtate. 
2, Admitting that this retainer is well pleadable in bar in reſpect 
of the nature of the debts; yet whether there is here any debt due 
to the defendant upon this bond, in regard that there was an ex- 
tinguiſhment of it upon the intermarriage, or not? And as to the 
firſt point, the whole court was of opinion, that a debt due by Debt for rent, 
bond, and a debt due for rent, were of an equal nature, and con- fd upon 
ſequently that this plea in that reſpe& was well enough. But dal nature. 
Turton and Gould juſtices did not give their reaſons, why they 
were of that opinion, becauſe they thought it a clear point; ſave 
that Gould juſtice ſaid, that he knew it twice adjudged fo in the 
Common Pleas. But Holt chief juſtice anſwered to the objection 
made by the council at the bar (viz. that debt for rent ſounds in 
the 


rent upon a parol 


fparol, it not being 
towards ſatisfaQtion, G c. and the plea | 
proves only, that are in equal degree; for in the faid caſe, it 


Payment of a Could not be the executor, unleſs he had paid them be. 
debt of equal fore the action brought, or that judgment was obtained againſt him 


degree, be- upon them; and therefore for that reaſon the plea was ill. But 


fore action 


brought, by he might have pleaded a judgment _ himſelf upon them, 
an execuior. payment, in bar of the ſaid action; but that does not prove any 
ſuperiority, but only that a ſpecialty is equal to a debt in the 
realty. And though in this caſe the debt ariſes, as well in the 
realty, as by his ſpecialty; yet that will not make any alteration, 
being a difference only in number, and not in quality. And there- 
fore he was of opinion, notwithſtanding this objection, . that the 
plea was well enough. But as to the ſecond point the court was 
divided, vis. Turton and Gould juſtices were of opinion, that this 
debt was not extinguiſhed by the intermarriage, and therefore that 
the plea was good, and judgment ought to be for the- defendant, 
But Holt chief juſtice held, that this debt was extinguiſhed, and 
therefore that judgment ought to be given for the plaintiff,” And 
Gould juſtice argued for the defendant in this manner following, 
1. He ſaid, he agreed, that the wife before the marriage might 
have releaſed this bond by a releaſe of all actions, becauſe ſhe had 
the right of action in her. 2. That by the intermarriage all con- 
tracts for debts due in praeſenti, or in futuro, or upon contin= 
Fxinguiſh- gency, which may become due during the coverture, are extinct. 
wen by inter- 1, Becauſe the huſband and wife make but one perſon in law. 2. Be- 
mange. cauſe the action is ſuſpended. 11 Hen, 7, 4. b, Co. Li. 164. b. 
8 Co, 136. a, Dier 140. Cro, Car. 373. 3. That if there was 
an expreſs agreement, that they ſhould not be releaſed by the in- 


termarriage z it would be void, becauſe it would be inconſiſtent _ 
with the ſtate of matrimony, the huſband and wife being but one 


perſon in law, and ſo there is not debtor and debtee, and therefore 
the debt is extinct in ſuch caſe notwithſtanding ſuch covenant, 
4. He ſaid, that he was at the beginning, when the cafe was firſt 
argued at the bar, of opinion, that this bond was extin& by the 


intermarriage. But now after mature conſideration he was of 


opinion, that it might ſubſiſt by the rules of law ; for the law does 
* | not 
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the debt is not releaſed, but the right is ſuſpended pro 
tempore. And ſo here, the law preſerves it from extinguiſhment, 
by interpoſing, and taking it into its cuſtody, for the making of 
the agreement of the parties effectual. If the obligee make the 

obligor executor, becauſe it is his own act, it is a releaſe of the 
debt; but otherwiſe if adminiſtration was committed. 8 Co. 136. 
Needham's caſe. Cro. Car. 373. Dorcheſter v. Webb. Beſides, that 
26 Hen, 8. 7. ö. proves, that the law does not abſolutely work an 
extinguiſhment ; for it is held there, that if there be a divorce, the 
wife ſhall have her goods again; and Fitaberbert and Norwich put 
the caſe of a bond by the huſband to the wife before the cover- 
ture, and ſaid, that though it was in ſuſpenſe during the cover- 
ture; yet after the divorce the wife might ſue him upon it. So 
here he agreed, that this debt was qualified and remedileſs during 
the coverture. And (by him) there is no ſolid difference between 
the caſes of Clark v. Thompfon, Cro. Fac, 571. and Smith v. Staf- 
ford, Hob. 216, Hutt, 17. Noy 26, Hetl, 12. of a promiſe 
made by the huſband to the wife before the coverture, to leave her 
1001. at his death, and this caſe of a bond; for as Hebart there 
obſerves, it is a promiſe preſently though futurely to be performed, 
and has a preſent lien. And therefore as the promiſe was held to 
be in ſuſpenſe, ſo here the debt is ſuſpended during the coverture, 
for preſerving an honeſt agreement, which otherwiſe would be de- 
ſtroyed. For the difference taken in Ney, and there ſaid to be 
agreed by the court, viz, that it would be otherwiſe in caſe of a 
bond, no ſuch matter is reported in Hobart or Hutton; and there- 
fore he could not ſay, how far the ſaid point of the bond was 
under their conſideration, It is ſaid in Hutton, that the law will 
not work a releaſe contrary to the intent of the parties; becauſe 
the marriage, which is the cauſe, will not deſtroy that which itſelf 
creates; Which is the ſame in the caſe of the bond. And in 
Littht, Rep. 32, the fame with Het/. 12. the promiſe is ſaid to be 
ſuſpended by the marriage ; which he ſaid is done here in the caſe 
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the coverture, could 
make but one deed; and upon oyer of the condition it ap 
that if the wife did not ſurvive the huſband, nothing would be 
due to her; and therefore being a contingency, and only a. bare 
poſſibility, could. not be releaſed. As 5 Co. 70. b, Hoe's caſe, A 
man cannot releaſe to the bail in the King's Bench before judgment 
againſt the principal. And therefore if it could not be releated by 
a releaſe in fact, no more could it be releaſed by a releaſe in law. 
And a bond cannot be ſued until the condition is broken, which 
in this caſe could not be during the coverture; and therefore this 
debt is qualified. Then he cited the aforeſaid caſes cited by Gould 
Juſtice concerning the promiſes, and alſo 2 Sid. 58. the roll of 
which he had ſeen, and which is entred Mich. 1657, Not, 629, 
ſup. banc, Hoblin v. Lupart, where the caſe was thus; debt was 
brought upon a bond by Hoblin a ſtranger againſt Lupart, of which 
the condition was, that Lupart ſhould perform covenants in cer- 
tain marriage articles, in which Lupart covenanted with his wife 
before marriage, to leave to her, Cc. if ſhe ſhould ſurvive him; 
and if he ſhould ſurvive her, that he ſhould pay to the executors 
of his wife 400/. Lupart pleaded there, covenants performed; 
Hoblin replied, and afſigned a breach, that he had not paid the 
400/, &c, and judgment was entred for the plaintiff, as appears 
upon the record, And this caſe he urged as ſtrong in point, to- 
_ gether with the arguments and reaſons therein uſed in 2 Sid. 58, 
And as to the objection, that this was debitum in pracſents, Ge. 
He anſwered, that that was rather ſound than ſubſtance. And 
he cited Litt. Rep. 87, that by a releaſe of all demands a bond 
with condition to perform covenants ſhall not be releaſed, before 
the covenants are broken; and yet it is debitum in praeſenti as 
much there as in this caſe, But a releaſe of the covenants would 
diſcharge the bond. Dier 57, And he cited the words of Henden 
in Littleton's Reports, that it is not choſe in action, but the poſſibi- 


lity of a choſe in action. And he relied upon the caſe of Hancock 
3 | uh Field 
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of his opinion was, becauſe it is an immediate 
ſealing of the bond. Lite. ſe. 512. and the reaſon which Coke in 
2 2 day of in diſcharge it, though 
actions y of payment will diſcharge it, though no 
action can be maintained upon it until after the day of — is, 
becauſe it is a choſe in action. And then if it is a preſent de 
the queſtion will be, whether the condition will make any altera- 
tion. The nature of the condition therefore ought to be conſi- 
dered; and the condition here is a ſubſequent condition, and there- 
fore cannot diminiſh, alter, or qualify the debt; but the debt will 
have the ſame exiſtence that it had before. And in its nature it 
cannot be a ſubſequent condition, unleſs there be precedent debt, 
to which it was annexed. And the difference is put in 5 Co. 70, 6. 
Hoe's caſe, as to the matter of the releaſe, between a duty certain 
with a condition ſubſequent, and a duty uncertain to be reduced 
to a certainty upon a condition precedent ; the firſt is releaſable 


Littleton 292, 6, gives, why a releaſe of all 


The effect of 
the condition 
of the bond. 


before the day, the ſecond not. And to ſay here, that this is 


not a preſent debt, is expreſly contrary to the words of the 
bond, viz, that the obligor binds himſelf in 200/. to be paid 
when he ſhould be required, The condition goes in defeaſance, 
but does not ſuſpend the debt, for that would make the condition 
repugnant, And if the breach of the condition were to raiſe the 
debt, it ought always to be ſhewn in the declaration, which is 
againſt conſtant experience; and yet it ought neceſſarily to have 
been ſhewn, if it raiſed the debt, as they always do in caſe of a 
condition precedent. And as to the objection, that the defendant 
might have oyer of the condition, and then it becomes part of the 
declaration, He anſwered, that that did not compel the plaintiff, 
to ſhew a breach of the condition; which nevertheleſs ought to be 
done, if the breach of the condition was neceſſary to raiſe the 
debt. But the reaſon why there is oyer of the condition is, becauſe 
it is part of the ſame deed ; but that does not drive the plaintiff to 
alter his declaration. If the defendant ſays nothing, or demurs; 
the court muſt give judgment upon the bond, without having 


any regard to the condition: but if it appears upon the whole 


matter, that the condition is not broken, the court cannot give 
judgment for the plaintiff, Then ſince it is an immediate debt, 
by the intermarriage it is diſcharged, 1, Becauſe the huſband can- 


not 


pr 
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bound to ie 1 W1 

by the husband would have diſcharged- 

Li. 264. b. Plowd. 184. Woodward v. Darcy. The law books 
do not make any diſtinction between bonds, in which there is a 
precedent duty, and others; ef ubi lex non diſtinguit, nec judices 
diſtinguere debent. And therefore he held, that the bond was 
diſcharged, If this had been a ſingle bill, ſtatute, or recogni- 
ſance, with a defeaſance of the ſame purport as the condition of 
this bond (he ſaid) that without doubt the intermarriage would 
have releaſed them: yet the ſtatute, &c. would have been as much 
qualified by the defeaſance, as the bond here by the condition; 
and the agreement of the parties had been the ſame in both, 
The only difference is, that in the caſe of the bond the defea- 
ſance is contained in the ſame deed, and therefore the deed being 
in court one may have oyer of the condition; in the other caſe 
the defeaſance 1s in the hands of the defendant, being in another 
deed, and therefore there cannot be oyer of it; but yet in both 


caſes the defendant ought to plead the condition or defeaſance; 
and therefore in both caſes the law is the ſame, 


Objection. If the executor of the obligee marries the obligon, 
the debt is not extinguiſhed, 


Anſwer. That depends upon different reaſons. For 1. The 
difference of the rights there preſerves the debt from extinguiſh» 
ment. As where a man has a term as executor, and purchaſes the 
inheritance, the term is not extinguiſhed. Co. Li. 264. b. 338. b. 
2. If that ſhould be an extinguiſhment, it would be a wrong to 
creditors, and amount to a devaſtavit, which an act in law will 
not do. 8 Co. 136. 4. And things ſhall be extinguiſhed between 
the parties, which yet ſhall remain, and have exiſtence, as to 
ſtrangers. As if a tenant for life grants a rent-charge, and then 
ſurrenders to the reverſioner; or if a man, who has a rent in fee, 


ac- 


Anſwer. That the bond is not ſupported by the marriage, hut 
by its own efficacy. The bond was made in conſideration of an 
intended marriage, but it had its full force and effect inſtantly 
upon the ſealing and delivery. | 


Objection. That the law will not do wrong. 


Anſwer. That this was the act of the wife herſelf, and there- 
fore ſhe is not injured. And this is no more, than that ſhe did not 


well underſtand what ſhe was going to do, and there is no third 
perſon in the caſe, 


Objection. 26 Hen. 8. 7. 6. That a wiſe after a divorce ſhall Relation. 


have her goods again, and the bond would revive. 


Anſwer, He agreed the faid cafe; becauſe the divorce, being a 
vinculo matrimonii by reaſon of ſome prior impediment, as pre- 
contract, &c, makes them never huſband and wife ab initio: But 
if the husband had made a feoffment in fee of the lands of his 
wife, and then the divorce had been; that would have been a diſ- 
continuance as well as if the husband had died; becauſe there the 
intereſt of a third perſon would have been concerned: but between 
the parties themſelves it will have relation to deſtroy the huſband's 
title to the goods. And it proves no more than the common rule, 


V2. that relation will make a nullity between the parties them- 
ſelves, but not among ſtrangers. | 


And as to the objection made by Mr. Juſtice Turton, that there 
is nothing here to be releaſed, becauſe it is but a contingency, and 
a bare poſſibility. He anſwered, that that avails nothing, becauſe 


a releaſe of the condition will not releafe the bond, but they mu 
releaſe the bond itſelf, - | 


He agreed alſo the caſes of Smith v. Stafford and Clark v. Thomp Hutt, 17. 


ſn, that the intermarriage would not extinguiſh ſuch a promiſe, 
6 R | though 


Noy 26. 
Cro. Ja. 571. 
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though H:bart is of a 


part v. Hoblyn, which is covenant, 2 Sid. 58. and the caſe of a 


have releaſed this promiſe, becauſe nothing could become due du- 


between the ſaid caſes and 


bond. Pleading, though it does not make the law, yet 
cvidence of the law, becauſe it is made conformable to it. 
fore in the one caſe there is no need to ſhew a breach, and in the 
other one muſt ſhew it ; that proves, that in the caſe of the bond 
the duty ariſes immediately, and is defeaſanced by the condition, 
but in * other caſe, it ariſes upon the performance of the condi. 
tion, which ought to precede it; and conſequently the caſes are as 
different as a condition precedent and ſubſequent. 


He faid alſo, that there is no difference between the caſe of Lu- 


promiſe. For in covenant one muſt ſhew the ſpecial matter, and 
a:i;ign a breach, as one ought in that of a promiſe. And a releaſe 
of all demands will not diſcharge the covenant, before it be bro. 
ken; as it will not diſcharge the promiſe before the time of per- 
formance ; but it will diſcharge a bond before the condition bro- 
ken: but the lien of the bond, if it was upon condition precedent, 
would be of the ſame nature. If a ſtranger promiſed to a woman, 
that in conſideration that ſhe would marry ſuch a man, he would 
pay her ſo much if ſhe ſurvive her huſband ; the huſband could not 


ring the coverture; but when the wife has a duty, which may be- 
come due during the coverture, the huſband may diſcharge that, 
according to Lampet's caſe. 10 Co, 46, 


The reaſon given in 2 Cro. 571. Clark v. Thompſon, why the 
marriage of the promiſſor with the promiſſee is no diſcharge of the 
promiſe, viz. becauſe the huſband could not releaſe it, ought to 
be underſtood of a promiſe made by a ſtranger; and thoſe words 
ought to be added, as appears by the reaſon of it; but in caſe of 
ſuch a bond the huſband might releaſe it. In Yetv. 156, Belcher 
v. Hudſon, it is inſinuated, as if the husband might have releaſed 
ſuch a promiſe made by a third perſon; but the book there is non- 
ſenſe; and in the ſame caſe, Cro. Ja. 222. the only queſtion is 
there, whether it be releaſed by a releaſe of all demands, and no 
conſideration had of the caſe upon the point of the marriage. 


Noy, in his report of the caſe of Smith and Stafford, reports that 
it was ſaid by Warburton, that it would be otherwiſe in the caſe of 
a bond, and that the whole court agreed it; and ner rut 
| reſolve 


323 


the 


Otzection. The intent and agreement of the parties. 


Anſwer. That the intent of the parties cannot alter the rules of 
the law, and make an immediate preſent ken, not to have any 
efficacy. . 


Beſides that, he ſaid, in ſuch a caſe as here the Chancery will 
not give relief, as appears in Chanc. caſ. 21. lady Darcy and Chute. 
Much leſs ought the King's Bench upon equitable conſiderations to 
give judgment againſt the rules of law. And therefore for theſe 
reaſons he was of opinion, that judgment ought to be given for the 
plaintiff, But judgment was given for the defendant by the other 
two judges. Afterwards error was brought upon this judgment. 


Badger ver/. Lloyd. 
Intr. Trin. 9 Will. 3. B. R. Rot. 374. Salop. 


Jectment. Upon a ſpecial verdict the caſe was thus. John g. C. 1 Salk. 
Lloyd ſenior ſeiſed of the lands in queſtion in fee, conveyed 232. 
them by leaſe and releaſe, to the uſe of himſelf for ninety nine years 8, 0. * 
if he ſhould ſo long live, remainder to John his ſon for ninety nine Deviſe to 4. 
years if he ſhould fo long live, remainder to Elizabeth wife of in tail, re- 
elm the ſon for her life, remainder to truſtees and their heirs du- inder to B. 


in tail, re- 


ring the lives of the two Johns for preſerving the contingent re- mainder to C. 


mainders, remainder to the firſt, &c. ſons of John the younger in n teil and if 
C. dies with- 


tail male, remainder to John the elder in tail male, remainder to out iſſue, 4. 
Jchn the elder in fee. John the elder had iſſue John the younger, and B. being 
Thomas, Paul, and Peter, Jobn the elder made his will, and reci- * = 
ting the ſettlement aforeſaid, deviſed the ſaid lands in queſtion, after this is a re- 

the death of John the younger without iſſue male, to Thomas, and moinder veſt- 
after the death of Thomas without iſſue male, to Paul; and if 5," P-and 
Paul thould die without iflue male, and none of his brothers li- gent. 

ving, then to Peter and his heirs for ever. And in the will there 

are theſe words, viz. © Laſtly my will and meaning is, that all 

my eſtates in lands whatſoever ſhall come and deſcend unto my 

name and poſterity, as is before ſpecified, and not to ſtrangers ; 

* and which ſoever of my ſons ſhall ſurvive, and live longer than 


ce all 


cc 
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Irrot. Mich. 
5 Car. 1. 


Rot. 609. 


Hil. Term 11 Will. 3. 

« all the reſt of his brothers, then he to poſſeſs and enjoy all 
„enn 
« (as I truſt in God it will not) that none 
« iſſue male, but daughters, then I will that 


* inherit my eſtate among them.” Jun the 
the younger ſuffered a common recovery, to 
tor life, remainder to his wife for life, remainder to the heirs males 
of their two bodies, remainder to the uſe of the will of Jabs 
the elder, &c. And after ſeveral arguments at bar, chief 


juſtice delivered the opinion of the other two judges and his own 
(Rokeby juſtice dying laſt term.) The queſtion is, whether the re- 
mainder limited to Peter be a remainder contingent or veſted. 'If 
it be contingent, then the leflor of the plaintiff has no title ; if i 
be veſted, then he has a title. And we are all of opinion for the 


plaintiff. The caſe is no more than this ; 2 the elder ſetilez 
the lands in queſtion to the uſe of himſelf for li 


John the younger for his life, remainder to the firſt, &c. ſons of 
Jobn the younger in tail male, remainder to John the younger in 
tail male, remainder to Jobn the elder in tail male, remainder to 
Jobn the elder in fee; then the elder John by his will deviſes the 
lands after the death of John the younger without iſſue to Thomas 
in tail male, remainder to Paul in tail male; and if Paul dies 
without iſſue male, none of his other brothers living, then to Pe- 
ter and his heirs. It is urged, that theſe words | and none of his 
other brothers living] put the remainder in contingency. But we 
are of the contrary opinion, vi2. that it is veſted. For if theſe 
words had been omitted, it had reſembled all other limitations of 
remainders, and the words [none of his other brothers living] do 
not by any means qualify the remainder, but amount to no more 
than what was ſaid before ; for remainders being limited to Thomas 
and Paul before, precedent to this limitation to Peter, it could 
never take effect ſo long as Thomas or Paul lived; and therefore 


theſe words make no addition to the will, and therefore cannot 


make a contingency ; for ſo long as John, Thomas, or Paul, lived, 
the remainder to Peter could not take effect: and if theſe words 
ſhould be taken fo ſtrong, as to make a contingent remainder, they 
would deſtroy the eſtate tail to Thomas, which is expreſly given 
by the will; for if Thomas had iflue a ſon and died, and then John 
died without iſſue, and then Paul died without iſſue, this contin- 
gent remainder would veſt in Peter, and defeat the iſſue of Thomas, 
though an eſtate tail was expreſly given to Thomas by the will; 
which is the expreſs caſe of Spalding v. Spalding, Cro. Car. 185. 
where lands were deviſed to B. in tall aſter the death of A. and if 


B. died in the life of A. then C. ſhould be his heir; B. had iffue a 


ſon, and died, living A. and it was adjudged, that this ſhould be 
expounded, if B. died without iſſue living 4. and not by way of 
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happens. Then if one conſiders other words 
[Laſtly, &c.) which are in effect, that his deſire i 
eſtate ſhould deſcend to his name and poſterity, and not to ſtran- 
gers, and that the ſurvivor of his ſons ſhould have all; and that 
if his ſons left only daughters, that then they ſhould take equally : 
Now if this ſhould be conſtrued a contingent remainder, it would 
defeat the teſtator's deſign, and let in the daughters before the ſons ; 
for if Paul died without iſſue before Thomas, and Peter died leaving 
iſſue a ſon and a daughter, and Thomas died without iflue, the 
daughter would take this eſtate before the ſon; and defeat the will 
of the teſtator, that it ſhould deſcend to his name ; and fo of col- 
lateral kindred. [ Qyaere of this laſt, if it be not miſtaken by the 
« reporter ?”] | 


Objection by ſerjeant Vrigbt in his argument, that theſe eſtates 
deviſed by the will are executory deviſes and void; for John has 
an eſtate tail by the limitations in the ſettlement, and theſe deviſes 
ought not to take effect but upon his death without ifſue, and ſo 
the deviſes are executory and void. Anſwer : That indeed theſe 
deviſes would be void, if there was no more in the caſe. It is 
Pell and Brown's caſe, in Cro. Ja. 590. But as the caſe is here, 
a man ſeiſed of a reverſion expectant upon an eſtate tail deviſes it, 
after the death of tenant in tail without iflue, to another in tail; 
this is not an executory, but an immediate deviſe ; and the words 
from and after] are only a declaration when it ſhall take effect in 
poſſeſſion. And it reſembles the caſe of Paſmere v. Prowſe, 10 Co. 
107, a. where a man makes a leaſe for years, if the leſſee ſhall ſo 
long live, and afterwards grants the reverſion to another, habendum 

to the grantee for life, cum per mortem aut forisfafuram of the 
leſſee, aut aliter acciderit; and it was reſolved, that the reverſion 
paſſed immediately; and the cum per mortem, Cc. is as much as 
to ſay, to take effect in poſſeſſion cum per mortem, &c. The ſame 
point adjudged 3 Cro. 323. pl. 14. which is confirmed, 1 Saund. 
151, 152, So here, though the eſtates deviſed are after the death 
of Jobn without iſſue, yet the reverſions paſs immediately, only 
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the old intail by deſcent, which will exclude the new eſtates limited 


Difference be · 
tween a re- 
mainder and 
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father will deſcend in the ſame order, and interpo 
eſtate deviſed by the will, and the deviſees reſpectively will take 


by the will; and the deviſe of a remainder, which can never take 
effect in poſſeſſion, is void. So here, becauſe the tail deviſed by 
the will cannot by any poſſibility take effect in any of the ſons, 
becauſe they ought to take by the old intail as heirs males to Jabn 
the father, and the deviſe gives no more, nor otherwiſe, than they 
take by the intail, and therefore it is void. The which is apparent 
by the compariſon of the deſcents; for the eſtate tail deviſed by the 
will expires aequis paſſibus with the eſtate tail in John the elder; and 
therefore if the fee in Jobn the elder, out of which this deviſe takes 
effect, was a remainder, it would be void. But here in this caſe 
it is a reverſion ; and though ſuch a bequeſt of a remainder would 
be ill, yet it will be good of a reverſion, though it could never by 
any poſſibility take effect in poſſeſſion. And this is the expreſs 
difference in Cholmley's caſe, 2 Co. 51. a. And the reaſon is, be- 
cauſe tenant in tail holds of him in the reverſion, and he of the 
chief lord. If a man makes a feoffment in fee, to the uſe of him- 
ſelf for life, remainder to his firſt ſon, &c. in tail, remainder to 
himſelf and the heirs males of his body, remainder to himſelf and 
his heirs, he has but a reverſion ; and though the tail deviſed out 
of it can never take effect in poſſeſſion, yet it is a good deviſe of 
ſuch eſtate in reverſion ; for John the brother will hold of Thomas, 
and Thomas of the chief lord, and the lord ſhall avow upon Thomas 
modo et forma praedictis; fo that it creates a ſeignory and tenancy, 
though it can never take effect in poſſeſſion, and this is a ſound di- 
verſity. But then ſuppoſing that this fee in Job the father had 
been a remainder, and ſo the deviſes in the will void, yet the leſ- 
for of the plaintiff will have a good title ; for the words of the will 
ſufficiently explain the intent of the teſtator, and the limitations 


will be good; but by matter dehors, viz. that the deviſor was te- 
2 | nant 


ri Willelmi Tully. 
theſe two judg- 
ments in parliament, and Eafter vacation 13 Mill. 3. the judgment 
was affirmed there. Ex relatione m'ri baronis Bury. 


Rex ver/. Knight and Burton. 


HoT chief juſtice delivered the opinion of the court in this 8. C. 1 Salk. 
manner, after motions had been ſeveral times made in arreſt of ES = 

judgment after verdict for the King. The informations are very for falls m. 

like the one to the other, and therefore I ſhall join them together, dorſing ex- 

This againſt Mr. Vngbt is an information by the attorney general, euer bills. 

ſhewing, quod cum quinto Junii octavo Will. 3. three or more of — Os 

the commiſſioners of the treaſury cauſed divers bills to be iſſued at Cro. Jac. 19, 

the receipt of the Exchequer, according to the form of the ſtature *% | 

in the ſaid caſe made and provided; Mr. Knight nuper receptor ge-; 38. 50 

neralis cuſtumarum exiſtens, and not ignorant of the premiſſes, frau- 6 Mod. 289. 

dulently and with deſign to make great gains to himſelf, falſely 

indorſed, or cauſed, to be indorſed, twenty of the faid bills, 9g 

receptae efſent pro cuſtumis, and the ſame day and year paid them 

into the receipt of the Exchequer, as if they had been truly indorſed. 

There is a difference in that againſt Burton, viz. that he is ſhewn 

to be nuper receptor exciſae, and the falſe indorſement to be as re- 

ceived for cuſtoms. Upon not guilty pleaded by the two defen- 

dants to theſe two informations, Mr. Burton was found guilty of 

the whole, and Mr. Knight was found guilty as to the falſe in- 

dorſement, and not guilty as to the payment of them in. And 

we are of opinion, that judgment ought to be arreſted. I will 

ſpeak to them both together, ſince the one very much reſembles 

the other. But the ſubject being unuſual, I fear that I ſhall not 

make myſelf intelligible; but I will do my endeavour, that the 

reaſons of our judgment may be apprehended. And before I pro- 

ceed to the particular objections, I will conſider what particular 

facts with relation to theſe Exchequer bills are criminal. 1. It is Receiver pays 

a crime in a receiver, who has the King's money in his hands, to in exchequer 

pay the King in Exchequer-bills inſtead of money. 2. If he writes bee F 

the name of any 3 upon the back of the bill, intimating that Indorüng the 


it was paid into his hands, where it was not, it is a great crime. name of an. 
3. If other falſſy. 
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ney of the King' 


* —— never 


—— ſaid act; but the words ou 
reſpectively, otherwiſe it would make a con 
revenues. For according to ſuch ſtrict conſtruction, if a man ſhould 
owe money to the exciſe-office, he might pay it in exchequer-bills 
to the receiver of the cuſtoms. And alſo it is againſt the authority 
of the act of parliament to keep the King's money, and pay him 
in bills; for if a receiver retains the King's money, and pays him 
in exchequer-bills, he fruſtrates the deſign of theſe bills, making 
the want of money greater, inſtead of promoting the circulation 
of it; and that is an imbezilment of the King's money.. 


Falſe indorſe- As to the ſecond, that it is a falſity, and though no advantage 
mentofa he made of it, yet it is an evil thing, becauſe advantage may be 
eee made of it. As if a man forge a falſe deed, in which the eſtate of 
* J. S. is mentioned to be conveyed to J. N. though J. S. be not 
damnified by it, yet it is crimen falf, and puniſhable by reaſon of 

the tendency that it had to have defrauded him, 


Payment of As to the third, it is a fraud in the receiver, to pay in bills, when 


th Ki n . . . . 
bills, lere he ought to pay in money; and in the teller, to receive it, when 


it ought to be he ought to receive money; and therefore they cannot be received, 


in money. without the mark appointed by the act of parliament firſt impreſſed 
upon them. Es 


But here there is none of theſe facts charged upon either of theſe 
defendants in theſe informations. The one is not ſaid to be caſhier, 
nor the other receiver, at the time when theſe bills were paid into 
the exchequer ; but only nuper caſhier, and nuper receptor; nor is 
it ſaid, that the name of any one was put upon theſe bills, nor any 


combination laid between theſe defendants and the tellers, * 
3 | 2, ut 


emns G=rs @aas Oo, Roo _ Occ .. oe as Ms. F 


and yet the name of the 
is not ſet to the condition: and therefore the word indorſement may 
be true, though no perſon put any name upon the bill: and then it 
might be falſly indorſed, and yet not have the ſign required by law. 
In fact, if the name of any body had been ſet to the bill, that had 
been material. ä 


Objection: Since it is laid as if received for cuſtoms, that makes 
it apparent what the indorſement was. Anſwer: That the [as if}, 
no body can underſtand what it means. 


Objection: It is a falſity, and therefore puniſhable, Anſwer : 
If it does not tend to the deceipt of any one, it is no crime. And 
it could not deceive any one here, becauſe-it is not the ſign. I 
cannot imagine why this word indorſement was uſed, ſince there 
is not any ſuch word in the act of parliament. One cannot make 


it good, but by argument or inference ; and argumentative infor- Arguments. 


mations are ill, for that very reaſon, becauſe all charges ought to 
be ſhewn preciſely in pleading. It ought to have been laid, that 
the defendants ſet the name of ſuch a one to the bill, ub# revera 
no ſuch perſon ſet his name to the bill; or ub: revera there was 
not any ſuch perſon, If it had been fo, the information had 
been good, and had charged the defendants with a manifeſt cheat, 


6 T Suppoſe 


tive inſorma- 
tions are ill. 


A private per- that is not laid here. So that the caſe is no more, than that a 


ſon makes a 
falſe indorſe- 
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But now if we ſhould be indulgent, 
rules of law intend that this falſe 
name of ſome body to the bill; let us conſider, w 
would make it . If the defendants had been receivers, or 
had money of the King's in their hands, when they falſly indorſed 
theſe bills, how far that would have made them criminal ; but 


EST 


rivate perſon, no officer, nor having any money of the King's in 
is hands, makes a falſe indorſement upon theſe bills, Whatſo- 


crime, becauſe ever it would be in the caſe of an officer, or a man who had the 


rejudice of 


King's money in his hands, yet it cannot be a crime in him, to 
make ſuch indorſement. For firſt the bills are payable into the 
Exchequer, without any indorſement. But then ſuppoſe they are 
falſely indorſed, that will not tend to the damage of the King, but 
of the party. For ſuppoſe, bills ſhould iſſue the firſt of January, 
and they are falſely indorſed, paid into the cuſtoms the firſt of 
April, that will make appear, that they were there all the time of 
April until the time that he comes to pay them, and for all the 
ſaid time he ſhall loſe his intereſt, for they cannot carry intereſt 
again, until they are indorſed, paid out, And if this falſe indorſe- 
ment does not tend to the damage of the King, it cannot be a 
crime. As the caſe in Ney 99. where the obligee diminiſhed the 
ſum, it had been forgery in a ſtranger, or in the obligee if he had 
enlarged it; but in regard that the 1 by diminiſhing the ſum 
did no damage but to himſelf, it was held not to be forgery, 80 
here, the falſe indorſement in this caſe is not criminal, becauſe it 
is no damage to the King, but only to the party in the loſs of his 
intereſt, ' 


Objection. It is a damage to the contractors, by making this 
bill a ſpecie-bill. Anſwer. 1, It does not appear, that there were 
any contractors. We ought to take notice, that there might be 
ſuch, becauſe the act of parliament ſays ſo, but not that there were 
ſuch in fact; and therefore if they had relied upon that, it ought 


to have been ſhewn ; becauſe we cannot take notice + 
* 5 2 ; that 
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crime. But ſecondly, the 
theſe bills, until they are 
is not ſhewn in this caſe to 
ſhewn of their having 
out again, the name of 
the day of the month 
it might have been a 
cient for the firſt part 
As to the ſecond part, which relates to Burton ſingly, 
of theſe bills into the Exc 


ver, ac , 
truly indorſed; I do not well underſtand the . 2 


preſſion. For if they had been truly indorſed, and truly paid for de b been 
cuſtoms, they could not have been 5 into the Exchequer by **vly indorſed. 
Burton, who was caſhier of the exciſe, They might have been 

paid by T* as received by him for cuſtoms; but Burton could 

not pay a bill * for cuſtoms, in diſcharge of money received by 

him for exciſe ; and the officers of the Exchequer ought not to 

have received them, and therefore it is no fraud, but a mere im- 

pertinent falſity, And it is no more a fraud, than if a man ſhould 

ſell a horſe which has but one eye, inſtead of a horſe which has 

both his eyes. And ſince the teller ought not to have received it, if 

he did receive it, it is his plain miſtake. 2. It is not ſaid, that he 

paid theſe bills into the Exchequer, inſtead of money of the King's 

which he had received for exciſe. We cannot intend, that he was 

an officer, becauſe he is laid to be nuper caſhier of the exciſe ; nor 

can we intend, that he had any money of the King's in his hands, 

becauſe it is not ſaid ſo; ſo that he paid it meerly as a private 

man: and the bill, notwithſtanding the falſe indorſement, is as 
good as it was before, And if it was falſely indorſed, and paid 
as a private man, he has not aggrieved any body but himſelf; ſo 
that I cannot ſee, in what the offenſe conſiſts, or what it is, 
Poſſibly we might intend ſome fact, which might be a ſufficient 
foundation for an information; but in this information there is not 
one word, that looks like any ſuch fact, And therefore judgment 


ought to be arreſted, And it was arreſted accordingly. Ex rela- 
tione m'ri Jacob. 1 N 


Davy's caſe. 


IR Bartholomew Shower moved for a prohibition, to be di- Frebiblen to 


, , , the Chancery, 
) rected to the court of Chancery, in a cauſe in which the earl © they 6 fo F 


of Stamford was plaintiff and Gibbons defendant z and it was on queſtration. 
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Holt chief juſtice. It is Davy, for whom you make this mo- 
tion, and therefore you are not proper to have a prohibition for 
him; but if he be turned out of poſſeſſion, he ought to bring his 
action at common law. For the Ends are ſequeſtred as the lands 
of Gibbons, and it is but his ſuggeſtion, that they belong to him; 
and he would have a prohibition, becauſe he has made application 
to the court, and they will not relieve him. If you make a mo- 
tion for Gibbons, it will de another queſtion; but as to Dauy, he 
cannot have a prohibition, Ex relatione m'ri Jacob. 


Bringar ver/; Allanſon. 


Scire faciar in IN. ſcire factas againſt the defendant as bail, Ge. the defendant 
4 22 demurs. And Mr, Carthew took exceptions to the ſcire fa- 
nite 323. . | 2 Q . . 
cias. 1. That it was in bac parte, where it ought to be in ea 
parte, But per Holt chief juſtice, in caſe of a ſcire facias againſt 
bail hac parte is the moſt proper. 2. Exc, That it does not a 
ar in the ſcire facias, where the court was at the time of the 


Wantof ſhew- judgment; which ought to be ſhewn, becauſe it is an ambulatory 
ing where the 


where tg court; and if it be not ſhewn, one cannot know, to what place 

is but form. One ought to ſend a certiorari, 27 Hen, 6. 10. 3. 3 Cro. 504. 
| Vu. 227. But Holt chief juſtice ſaid, that he always thought 
that exception very flight, viz. to ſay that one does not know 

where the court is, but it has been held cauſe of demurrer in both 

old and new books, But yet it is but form, and therefore ſhould 


have been ſhewn as cauſe: of demurrer, Judgment for the plaintiff, 
Ex relatione m'ri Jacob. 


Newton 


Hil. Term 11 Will. 4. 


Newton ver/; Rowland. | 
the defendant as execu- $. C. « vatk. 


N an aQion 


ſeveral promiſes 
wN 6. be being an anorney, the defender — Pr” e 


privilege ; but it ſeems otherwiſe, where 9 executor, 
; there it ſeems to be as reaſonable, as when he, — 
is ſued in his own right. Broderick for the plaintiff, Gage's caſe, Hob. 139. 
' Hob. 177. is in to the contrary. Holt chief juſtice, 

His privilege extends only to actions in his own right. All the au- 
thorities are ſo, and it has been often held ſo. Reſpondes outer nifi, 
Sc. Ex relatione mri Jacob. | 


Deſborough ver /. Kelby. 


'RROR upon a judgment in aſſumpfit, where the plaintiff de- No time nor 
|- clared upon ſeveral promiſes; and in the count upon the in- Place. 
ſimul computaſſent, no time was laid when, nor place where, the ac- 

count was made between them, Holt chief juſtice. It is the ſame 

thing, as if a man ſhould declare, that at Cambridge the defendant 

was indebted to him for goods ſold, and not fay where they were 

ſold; it ought to be, adtunc et ibidem venditis. The judgment 

ought to be reverſed, Ex relatione m'ri Jacob. 


Doyley ver/. Burton: 


EBT upon bond conditioned to perform an award. The 
defendant pleaded, no award made, The plaintiff replied, 
and ſhewed the award, and aſſigned a breach, &c, The defendant 
demurred. And Mr. Eyre took exceptions to the award. 1. That 
the award did not purſue the ſubmiſſion; for the ſubmiſſion was, 
that it ſhould be ready to be delivered at Lendon; and the pleading Ready to be 
was, that the arbitrators made the award at Weſminſter ready to ed 
be delivered at Landon, like the caſe in 2 Cyo. 577, Holt chief 115,947, 
juſtice, If it be made, it is ready to be delivered ; and therefore if 
[ready to be delixered] had been omitted, it had been well enough. 
The alleging the award to be de et ſuper preemiffs- ſupplies all The alleging 
averments. 2, Exception. That the arbitrators had awarded the o your AM 
bonds of ſubmiſſion to be ſurrendered, which exceeded their authos ier pra- 
| rity, Holt chief juſtice. As to that, it is void; for they could % fopplies = 
not award any thing concerning * and if as this caſe is, _ batarcaral 
6 a 


Prohibition 

for citing out 
of the dioceſe. 
S. C. 12 Mod. 


25 2. 


general 14 in, viz. that 

mutual general releaſes according to the t of- the ſubmiſſion, 
Holt chief juſtice. The ſubmi is ſpecial, of all controverſies 
between the plaintiff and defendant as adminiſtrator, &c. fo that 


that explains the generality of the award. Judgment for the plain- 
tiff. Ex relatione mri Jacob. | 


they ſhould 


g 


Machin ver/; Moulton. Ante 452. 


* E plaintiff declared in attachment upon the prohibition, 
&c. And Mr. Broderick argued for the defendant, that the 
words of the 23 Hen. 8. cap. 9. are general, viz, that a man ſhall 
not be cited out of the dioceſe or peculiar, where he ſhall be 
dwelling ; but that reſtraint ought to be limited to ſuch caſes only, 
where the juriſdiftion, within which the party dwells, hath conu- 
ſance of the cauſe, for which the party is cited out of the dioceſe: 
for if it were otherwiſe, the ſubſtraction of tithes in this caſe 
would be diſpuniſhable. A dioceſe is a juriſdiction, and not the 
deſcription of a place as terminated by metes and bounds, And 
— in this caſe the party cannot be ſaid to be cited out of 
his dioceſe, becauſe no remedy could be had againſt him there; and 
therefore as to that he is not within the dioceſe. This notion ap- 
pears by the caſes in 1 Roll. Rep. 328. Cro. Car. 27, 13 Co. 4. 
So if a peculiar is in two dioceſes, and a man who dwells in one 
of the dioceſes in the peculiar, is cited to the court of the peculiar 
held in the other dioceſe; that is not a citing out of the dioceſe, 
becauſe it is within the peculiar, 1 Roll. Rep.. 329. Therefore 
fince in this caſe the tithes aroſe within the dioceſe of York, he is 
not cited out of the juriſdiction, nor conſequently out of the 
dioceſe. For by the ſtatute of 32 Hen. 8. cap. 7. the ſubſtraction 
of tithes is made local; for by. the words of the a& the party 
offending ſhall and may be cited before the eccleſiaſtical judge of 
e 


th 


J 
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1 
; 

: 
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archbiſhop, w — — 
| 7 the 1 
— i hinted to be before the 
ordinary of the The caſe 
in 1 N. 491. Roll. Rep. 
448. the tithes + There 
is a caſe in 3 Mod. another 
dioceſe is local, | 
by inference) much me 

make a man 

contra for the plaintiff. The words 


prohibition, and ſuit for tithes is mentioned in the preamble, And 
there is an opinion in point 2 Brownl, 28. confirming the generality 
of the words of the act; and there is no authority againſt it. There 
is alſo a caſe of a legacy in 2 Brownl, 12, and for words 191. [But 
of perſonal things there is no doubt.] It is a rule in the canon 

law, that forum ſequitur reum. And the caſes in 1 Noll. Rep, 328. 
and 1 Cro. 97. are ſtrong caſes for the plaintiff, 


The court awarded a conſultation ; becauſe by the ſtatute of 
32 Hen. 8. cap. 7. ſect. 2. the ſuit for with-holding of tithes in ex- 
preſs words is appointed to be before the ordinary of the place 
where the wrong was done. But if it had been in another caſe, it 


had been within the 23 Hen. 8, cap. 9. and the prohibition ſhould 
have continued, To 


Epiſcopus Saliſbury ver/. Philips. 


E upon a judgment in quare impedit after verdict for the 8. c. 1 Salk. 
plaintiff. 2 On 

S. C. 12 Mod. 

The plaintiff declares, that A. and B. were jointenants of the 


21. 
advowſon of the church in groſs; and being jointly ſeiſed, by in- Di 5 pl: 
denture between them agreed, that they ſhould ſtand ſeiſed of that War Comp. 
advowſon in common, and preſent ſeverally by turns; and lays ſe- cum. 810. 
veral preſentations by each of them; and the plaintiff claims ss 
executor to his father, the aſſignee of one of the ſaid parties, for a 
diſturbance in the time of the father. The biſhop pleaded, that it = 
came to him by lapſe. The plaintiff replies, and ſhews that he 
preſented Sims within fix months, and the biſhop refuſed him. 


The biſhop rejoins, and confeſſes the preſentation, and that the 4 
clerk came to him, and that he gave him time to prepare for his 
examination for three days, and that the clerk went away, and ne- 


ver 


rights to ſeveral which cannot 5 

of one intire thing. And if it be admitted, 8 
would make them tenants in common; it would leſe be 
ill, for they could not preſent ſingly; and if they do, the clerk 
may be refuſed, Nor could the one of them grant the whole, 
which each of them ought to have, if this ſhould amount to a divi- 


ſion, for they cannot have part of an intire thing; and ſo two ad- 
vowſons ſhould be made of one. And there is no caſe in all the 


books of the law, which warrants it. Holt chief juſtice, doubtleſs 


they may make partition, to preſent by turns, and, that will divide 
the inheritance aliquatenus, and create ſeparate rights, ſo that the 


one ſhall preſent in the one turn, and the other in the other, 


which is a ſufficient partition; for partition of the profits is a parti- 
tion of the thing, where the thing and the profits are the ſame. 


Partition by Indeed it cannot make two advowſons out of one, but it can create 
covenant to diſtinct rights to preſent in the ſeveral turns. But if this ſhould 


ſtand ſeiſed, to 
preſent to the 


not make a good partition, the queſtion is, if one of them preſents, 


advowſon by and the biſhop does not refuſe his clerk for that reaſon, but refuſes 


4 turns, 


him obſtinately without any cauſe, and a quare impedit is brought, 
and admitted to be good ; whether the grantee ſhall not recover his 
preſentation, The chief juſtice thought this to be a very plain caſe, 
But at another day, becauſe Mr. Carthew was ſo poſitive in the 
matter, that there were no authorities in the books which warrant 


this caſe; he ſaid, that by Veſim. 2. cap. 5. if divers perſons, 
claiming an advowſon, make compoſition upon record, to preſent 


by turns, and this compoſition is executed by preſentation by one 
of the parties, the other may have a ſcire facias upon this agree- 
ment, being upon record, and he is not put to his guare impedit; 
and that not only in a caſe of a diſturbance by one who was party 
to the agreement, but by. a ſtranger, And that ſtatute does not 


extend only to privies in blood, but alſo as 2 I. 362. ſays, to 


ſtrangers alſo, which muſt be of tenants in common, In 28 Hen. 
8. Dier 29. pl. 194. if tenants in common of an advowſon make 
compoſition to preſent by turns, and that is executed of all par- 


ties, in a guare impedit brought by any of them they have no need 


to make mention of the compoſition ; which ſhews, that by the 
OTE, 2 com- 


partition the demeſnes, and to preſent ſeveral 
church; this was a good partition, and the advo 
dant at one turn to one part of the demeſnes, and 
the other. | 


Mr. Carthew cited a caſe in 2 Mod. 97. to the contrary. To 
which Holt chief juſtice in ira ſaid, that no books ought to be 
cited at the bar, but thoſe which were licenced by the judges. 
Judgment was affirmed, Ex relatione m'ri Jacob. | 


Rex ver/. Higginſon. 


AX information was preferred againſt the defendant for main- Cafes B. R. 

tenance contra formam ſtatut. The maintenance was laid in 322: 

Cbeſter. And upon not guilty pleaded, the record was ſent to May 1g 

be tried in Chefter by mittimus; and the mittimus was, in informa- formation and 

tion for maintenance contra formam ſflatuti fact. contra manute- Mittimus.. 

nentes et embraceatores necnon illegitimas emptiones titulorum. And 

the defendant upon the trial was found guilty. Mr. Northey moved 

in arreſt of judgment, that the judge who tried the cauſe, had not 

any authority; for the information is general, contra formam ſlatut. 

and the mittimus is confined to an information upon 32 Hen. 8. 

cap, 9. theſe words in the mittimus being the very words in the 

title of the act of Henry VIII. and fo he had not authority to try 

any information upon all the laws againſt maintenance in general. 

And for this exception the verdi&t was ſet aſide. For per Holt 

chief juſtice, though an aCtion will lie upon this ſtatute, as appears 

3 Co. 735. Raſt. Entr. 430. yet the queſtion is, if where there are 

ſeveral ſtatutes, which inflict ſeveral diſtin& penalties upon main- 

tainers of ſuits, &c. and an information for maintenance concludes 

generally, as in the preſent caſe, it is not a good deſcription of ſuch 

information, that it is an information againſt one of the ſaid ſtatutes 

in particular, For this information is not only againſt the ſtatute 

of 32 Hen, $, cap. 9, but alſo againſt Artic. ſuper chart, cap. 1 . 
6X and 


8. C. 1 Salk. 


128. 
Carth. 509. 
Drawing a 
bill of ex- 


N an action upon the caſe upon a bill of exchange the 
in his declaration declared upon a bill of exchange, and 
offered it to the perſon upon whom it was drawn, and he refuſed to 
pay it, per quad the firſt drawer deventt onerabilis per conſuetudi- 


change is an em, Cc. and there was an indebitatus aſſumpfit,, and a quantum 


actual pro- 
miſe. 

1 Vent. 152, 
153. 

1 Lev. 280, 
1 Vent. 27, 
44+ 

1 Mod. 14. 
Cro. Jac. 44 
Comb. 32. 
Vide Hard. 


2 Keb. 69 2 
Winch 24. 
1 Cro. 302. 


meruit, in the declaration. Judgment by default, and a writ of 
inquiry of damages, and intire damages given. And now it was 


moved in arreſt of judgment, that as the matter ſtood upon the 


firſt count, this action was founded upon a deceipt, the bill not 
being paid according to the warranty, every one who draws a bill, 


warranting the payment of it; and therefore being in the nature of 


an action for a deceipt, which is a fort, it cannot be joined with 
an aſſumpſit which is founded upon a contract; and therefore for 
want of laying an expreſs promiſe it was ill, intire damages being 
given. Northey ſaid, that the action was founded upon the cu- 
ſtom, and that the obligation aroſe by that, and therefore the acti- 
on is maintainable without ſhewing a promiſe. Cro. Car. 302. A 
declaration upon a bill of exchange without ſhewing any promiſe, 
and the roll is ſo. 2. This ſounds all in contract, for the cuſtom 
raiſes a promiſe in law, that the drawer will pay the money, if the 
perſon, upon whom it was drawn, refuſes to pay it. And 2 Cre, 
307. ſavs, that if a merchant accepts a bill, it has by the cuſtom 
the force of a promiſe, to compel him to pay the money. Holt 
chief juſtice at the beginning ſeemed to agree with the objection, 
and ſaid, that he who draws the bill warrants the payment of it, 
and if he does not, it is a deceipt, and one may have an action up- 
on it; but then they ought not to join it with an action upon a 
promiſe. That is the reaſon of the caſe of Sir h Dal//en and 
Janſon, Mich. 7 Will. 3. B. R. Ante, 58. In the time of 2 Cro. 
they were not arrived at this way of declaring upon bills of ex- 
change. Could juſtice cited 1 Sid. 306. that if a man brings ,. 


ſumpfit for the arrears of an account, where the action formed is 


debt; he ought to lay an expreſs promiſe, to maintain the action. 
Holt ſaid, that the notion of promiſes in law was a metaphy ſical 
notion, for the law makes no promiſe, but where there is a pro- 
miſe of the party. Afterwards in this term judgment was 2 

1 Or 
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Epiſcopus St. David verſ; Lucy. Ante, 447. 
the ſuit 
archbiſhop, he 
appeal, he moved in B. R. Paſch, eleventh of this — for a 
ions, which 


hibition to be directed to the delegates upon divers ſu 


miſſioners delegates over-ruled his appeal, and the archbi 


nounced ſentence of deprivation againſt him; from whic — 
tence he appealed to the commiſſioners delegates; and ſeeing that 
they were of opinion to affirm the ſentence, he moved by his coun- 
ſel for a prohibition now to be granted by this court to the com- 
mifſioners delegates, to ſtay their proceedings in the appeal from 
the ſentence of the archbiſhop; upon a ſuggeſtion, 1. That by the 
canon law the archbiſhop alone could not deprive a biſhop. And, 
2. That the delegates refuſed to admit his allegations, and the 
counſel for the prohibition argued, that the archbiſhop had not any 
authority over his ſuffragan biſhops ; that the biſhops are lords of 
parliament, and ſo peers to the archbiſhop, and therefore he could 
not have authority over them, quia par in parem nom agit; that 
there are no inſtances of ſuch proceedings, nor hath this point 
been determined in our books; and therefore being a matter of 
great conſequence, it ought to be ſettled by mature deliberation. 


That the deprivations of biſhops, which have been heretofore, have Deprivations 


againſt the biſhop of Sr. Davide before the l, alben 
to the delegates; and pending his may deprive « 
ſuſſragan bi- 

— 
prohibition was denied. See before, 451.] After which the com- Len cap. 10, 


10. 


been by the eccleſiaſtical commiſſion, or in convocation, or by of biſhops. 


act of parliament ; and therefore by Littleton s rule, if ſuch a thing 

might have been done, it ſhould be intended, that it would have 

been put in practice before this time. That though the archbiſhop 

may viſit and cenſure the biſhops; yet it does not follow, that he 

can deprive; becauſe deprivation does not follow the viſitatorial 

power as a «gd conſequence. That the law has provided for 
1 


the temporalties, as 14 Edw. 3. cap. 3. that their temporalties ſhall 
not be ſeiſed into the King's hands but upon lawful cauſe, and 


judgment thereupon given according to the law of the land; and 
25 Edw. 3. cap. 6. that their temporalties ſhall not be ſeiſed for a 
contempt; and that in the caſe of the archbiſhop of 757k and the 
biſhop of Durham, in Ryley's placita parliamentaria 135. there is a 
diſtinction made between their temporal ſtate and their eccleſiaſti- 
cal; and the archbiſhops have no authority over them as to their 
temporal ſtate; and therefore ſince this ſentence of deprivation takes 
away their temporalties from them, over which they have no juriſ- 
dition, the King's Bench will grant a prohibition, to examine in- 


to 


es 
the biſhop upon the 
contra, it was argued 


ry proper beſo peal, but not any 

A biſhop lord for a prohibition, bjection, that the biſhop is a 
of —— lord of parliamient, that is only in reſpect that he holds his tem 
— — ralties by barony, which temporalties are annexed to his biſhoprick, 
ties, and therefore being deprived of the biſhoprick, he will in conſe- 
quence be deprived of the temporalties, and of his ſeat in parlia- 
ment. There is not any other juriſdiction for ſuch purpoſe, for 
the convocation is more properly a legiſlative than an executive 
authority. If the archbiſhop has no ſuch authority, what is the 
meaning of the exception in 23 Hen. 8. cap. g. that hiſhops may 
be cited out of their dioceſe? The act as to clergymen in ge- 
neral was reaſonable, becauſe there is a juriſdiction within the dio- 
ceſe, to which they are ſubject; but the exception was of neceſſity 
in caſe of biſhops, becauſe they were not ſubject to any other ju- 
riſdiction than that of the archbiſhop. Before the ſtatute of 17 
Car. 1. cap. 11. which took away the High Commiſſion Court, 
which ſtatute is ſince confirmed by 13 Car. 2. cap. 12. they pro- 
ceeded before the commiſſioners appointed by virtue of the power 
given to the queen by 1 E/zz. cap. 1. and the biſhops were deprived 
by them, becauſe it was a more expeditious way of proceeding; 
but now by the ſaid acts the old juriſdiction is reſtored, as it was 
upon 26 Hen. 8. cap. 1. Alſo upon 29 Car. 2. cap. 9. which 
takes away the writ de haeretico comburendo, there is a ſaving for 
the juriſdiction of archbiſhops and biſhops, Sc. 


_ Wright King's ſerjeant of the fame ſide urged, that a power of 
deprivation was incident to the viſitatorial power, and the caſe in 
Ryley 186. Admitting the power of the. archbiſhop in ſpiritual 
caſes, it muſt follow of conſequence, that he has a power of de- 


privation; becauſe deprivation is the puniſhment proper for ſome | 
caſes. 
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This matter was moved ſeveral times at the bar. And the whole 
court was of opinion, that the prohibition ſhould not be 


hbiſhop, Holt chief 


is a ſubordination jure eccl;fiaſtico qua humano ; not 
of neceſſity from the nature of their offices, but for convenience. 
And for what other purpoſe have archbiſhops been inſtituted by 
eccleſiaſtical conſtitutions * The power of an archbiſhop was very 
great here in England anciently ; the fame juriſdiction of ſupremac 

as the patriarchs of Conflantinople, &c, The pope uſed to call 
him, alterius orbis papam, and he exerciſed the ſame juriſdiction 
with him. Theodore, who was archbiſhop ſoon after the firſt con- 
ſtitution, not more than the fourth, fifth; or ſixth, of St. Auſtin, 
deprived Wimfred biſhop of York, for the faid fee was not then 
metropolitical, but ſubje& to the archbiſhop of Canterbu#y ; and 
yet at the ſame time there was a council held; and Beda commends 
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eccleſiaſtical judges, as he exerciſes his tem 
judges. And he faid, that he did not know any 
tatorial power in any caſe but that of an archdeacon, which is 
a ſubordinate juriſdiction, and for informing the biſhop, and he is 
called oculos epiſcopi. But where there is an unlimited power of 
viſitation, there muſt be of conſequence a power of deprivation, 
This juriſdiction of the archbiſhop has notic. taken of it in acts of 
parliament. Becauſe that the act of 16 Car 1. cap. 11. which took 
away the high commiſſion court, was thought to have leſſened the 
juriſdiction of archbiſhops and biſhops; therefore it was repealed 
guoad, by 13 Car. 2. cap. 12. And the act of 29 Car. 2. cap. . 
which takes away the writ de haeretico comburendo, has a ſaving of 
the juriſdiction of the proteſtant archbiſhops and biſhops. If iſſue 
was joined (as his brother Gould juſtice well obſerved) in a real 
action upon the deprivation of a biſhop, to whom could the court 
write, unleſs to the archbiſhop? In caſe of deprivation of a par- 
ſon, the court writes to the biſhop to certify. Then if the arch- 
biſhop had ſuch authority, as it is plain he had ; by what law is he 
reſtrained? Mention is made of an old canon of Antioch, but 
that was never received in England. And if the non- uſage ſhould 
be an argument againſt it, which proceeded from a particular reaſon, 
as appears before; it would alſo be a reaſon why biſhops ſhould 
never be deprived at all, becauſe no biſhop was ever deprived from 
the time of Henry 2. until Henry 8. and no other juriſdiction can 
be ſhewn, to which they are ſubject : for all the ſame objections 
may be made to the power of the convocation ; for a convocation 
has no power over a peer qua peer; but the objection will not pre- 
vail, for their peerage is but acceſſory, and they have their tempo- 
ralties as they are biſhops. And in ancient times there were abbots, 
who were lords of parliament, and yet their viſitors had power to 
deprive them. So that if any eccleſiaſtical juriſdiction is allowed 
to be over them, this objection will fail. And in fact it ſignifies 
nothing, becauſe their peerage is but grafted upon their being bi- 


I ſhops, 


duction, ſee Hob. 15. becauſe that makes a plenarty; and there- 


Ig 


have 


RE 
10 


the ſpiritual court cannot examine inſtitution after the in- 
on 


fore the declaring of inſtitution to be void, would be avoiding a 
temporal act. But theſe inſtances are not like the preſent” caſe. 
The reaſon of the caſe in Ryley was plainly, becauſe the archbiſhop 

niſned him for matter in which the biſhop of Durham ated in 
bis temporal capacity as count palatine of Durham; which appears 
by the queſtions aſked, whether the gaol was the gaol of the county 
palatine, and whether it had not always been delivered by lay 
people? And (by him) to queſtion this authority of the arch- 
biſhop, is to queſtion the very foundations of the government. 
And Gould juſtice ſaid, that in 2 Hen. 4. 10. a. where the eccle- 
ſiaſtical juriſdictions are enumerated, the account begins with arch- 
biſhops. And it appears by our books, that biſhops may be de- 
prived for dilapidations, 11 Co. 49. b. 3 Inft. 204. 29 Edw. 3. 16. a. 
2 Hen. 4. 3.6. And ſuch deprivation ſeems to be by the arch- 
biſhop; for otherwiſe to whom ſhould the court write? For 
which reaſon it muſt be pleaded by whom it was done, as Bro. 
depofition, 5, The court cannot write to the convocation ; and it 
is ſtrange, if the biſhops are deprivable, that the law ſhould place 
it at ſuch a diſtance, as to refer it to the convocation, And in 
1 Roll, Abr. 882. Anſelmus archbiſhop of Canterbury is ſaid to have 
deprived ſeveral prelates. And there is no caſe, where a perſon 
hath power of viſitation, but he hath alſo power of deprivation. 
Fitz, nat, br. tit, probibition. But when there was ſuch a ſum- 
mary way of proceeding before the high commiſſion, it is no won- 
der if ſuch a tedious proceeding before the archbiſhop was not uſed, 
But Holt chief juſtice ſaid, that though he was fully ſatisfied in his 
opinion that the archbiſhop had ſuch juriſdiction, yet he would not 
make that the ground of denying a prohibition in this caſe. The 
matter of the ſuggeſtion is, that the archbiſhop is reſtrained by 
the canon law from proceeding, &c, without affiſtance, &. Now 
it muſt be, that the court take notice that the archbiſhop by the 
common law hath metropolitical juriſdiction, and for that purpoſe 
he was conſtituted ; that there are two in England, who are pri- 


mates 
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by 

ground for a prohibition ; but where all the 

uſe of is no more than what the common law alſows him, but 
there are ſome eccleſiaſtical canons, which reſtrain him from ex. 
erciſing the juriſdiction which he hath by the common law ; that 
is matter proper for the conuſance of the delegates upon the appeal, 
but no ground to prohibit them from proceeding, And it is with. 
out precedent, to grant a prohibition to the eccleſiaſtical court, 
becauſe they d there contrary to the canons. And Gauld 
juſtice ſaid, that if a tortious judgment be given, that is pro 
matter for appeal, and not for prohibition. And of that opinion 


lord Hobart is expreſly. And as to the objection concerning the 


commiſſioners of the commiſſion of delegates, Holt chief juſtice 
faid, that they upon a ſecond appeal could not determine the gra- 
vamen at another time. And if the ſaid objection ſhould be al- 
lowed, where their courſe is, upon allowing the gravamen, to. re- 
tain the cauſe, there the archbiſhop might make the ſame objection, 
that they were not proper perſons to be judges for the biſhop, be- 
cauſe they had determined the gravamen againſt the archbiſhop, 
and ſo they ſhould not proceed at all, it being but the reverſe of 
the ſaid objection. And he was of opinion, that being appointed 


Judges by a new commiſſion, it was well enough. And the pro- 


Motion for a 
mandamus to 
admit the al- 
legations of 
the biſhop, 


hibition was denied by the whole court. And Hel? chief juſtice 
ordered the counſel for the biſhop to enter their ſuggeſtion upon 
record, and they would enter the reaſons of the denial of the pro- 
hibition. And Holt ſaid, that if the other party had inſiſted upon 
it, they could not have moved for a prohibition before their ſug- 
pom was entred upon the roll. Then Mr, Mountague on be- 

alf of the biſhop moved the court, that they would grant a man- 
damus to the commiſſioners delegates, to admit the biſhop's alle- 
gations. And he compared it to the caſes where they grant man- 
damus's, to compel the granting of probates of wills, and letters of 
adminiſtration, But per Holt chief juſtice, the King's Bench can» 
not grant a mandamus to them, to compel them to proceed ac- 
cording to their law. Indeed mandamus's are grantable to. compel 
probate of wills, becauſe it concerns. temporal right; and to com- 
pel the grant of letters of adminiſtration, becauſe the ſtatute directs 
to whom they ſhall be granted, But in the preſent caſe a mandamus 
was denied. Ex relatione m'ri Jacob. 
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Rex ver/. Chandler. 


Handler was brought into court upon a habeas carfws, to whichs, c. Car. 

the warrant of his commitment was returned. And upon two 591, 508. 
exceptions taken to his commitment, . he was diſcharged. The = 378. 
firſt was, that it did not appear ſufficiently, that the defendant had 3 Danv. Ab. 
not ſufficient diſtreſs (he being committed upon a conviction upon 35. Pl. 6. 


the new act of deer · ſtealing) and therefore it was ill; for if he —— 


ſufficient diſtreſs, the juſtices of peace had not any power to com- ſtatute of der- 
mit him to priſon; but the warrant of commitment only recited, — — 
that Chandler of the pariſh of. Hadley in the county of Midaleſen mitted, if he 
was convict, &c. and becauſe that he did not pay the forfeiture hath ſufficient 
the juſtice iſſued his warrant, directed to all conſtables, &c. to re- ien. 
quire them, to levy the forfeiture by diſtreſs, &c. and that the n 
conſtable of South Mims in the ſaid county had made return, that 10. 

the defendant had no goods in Hadley, theſe are therefore, Gc. See now Fat. 
And per Holt and Gould juſtice, the act of parliament is not pur - @ 15. & 26. 
ſued, for the return of the conſtable is nothing to the purpoſe, and i. 
Indeed a warrant is appointed by the ſtatute to be iſſued and re. 9 145 oY 2-0 
turned; but the "ſtatute does not ſay, that upon the return to the 2,4. 381, 
warrant, that he has not ſufficient diſtreſs, he ſhall ſuffer impriſon- 563. 
ment, Cc. but that for want of diſtreſs he ſhall ſuffer impriſon= © 
ment, Ce. And therefore if there is no diſtreſs, nor the pecu- 

niary penalty paid, the remedy for thet ceaſes, and the - offender 

ought to ſuffer another puniſhment, ind judgment ought to be 

given for that, and there ought to be piore than a bare commit- 

ment. If the party was preſent, as in this caſe, upon the con- 

viction, the juſtice ought to adjudge that he 9 the money 

as the act appoints, and then he ought, to detain him for two 

6 2 days, 
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cannot retars Of fact done in Hadley, becauſe it was out of his juriſdiction. 

want of goods the whole court was of that opinion. For per Holt chief juſtice, 
to be diſtrain- 2 ſtatute directs a thing to be done by a conſtable, that will gi 

Jon them juriſdiction over the limits of their pariſhes. 80 if a juſtice 
cared by x © of peace directs his warrant to a particular conſtable, he may exe- 
coaltable, cute it out of his pariſh, But where a warrant is directed generally, 
to all conſtables, &c, it ſhall be taken reſpectively, to each of them 

within their ſeveral diſtricts; and not to the conſtable of one pariſh, 

to take a diſtreſs in another pariſh, For where a precept or war- 

rant is directed to men 7 the name of their office, it is confined 

to the diſtricts in which they are officers. And therefore the con- 

ſtable of Sourh Mims could not return this fact in Hadley. To all 

which Gould juſtice agreed; and he ſaid, that the return of the 

warrant by the conſtable of the pariſh where he lived might have 

been ſufficient ſatisfaction to the juſtice of peace, to ground his 

adjudication upon it. Mr. Nortbey ſtarted an objection, that the 

conviction ought to be quaſhed, before the defendant could be diſ- 

Execution up- Charged ; for though in a writ of execution the judgment -is ſhewn 

ous jadement (Which bas no need to be ſhewn there) and errors appear in it, yet 

i, "ood. until the execution is good, until the judgment be reverſed. So though 

the judgment errors appear in this conviction, &c. And alſo the court will not 

be reverſed, take notice of the conviction, becauſe it need not be ſhewn, But 

Holt chief juſtice ſaid, he doubted of that. For in Buſbel's caſe in 

Vaughan, the jury were fined, becauſe they gave a verdi& againſt 

evidence, and were committed in execution for it in court, which 

was a judgment; and yet they were diſcharged in the Common 

Pleas, though the record of the conviction was not before them. 

He ſaid, he always believed it a ſtrong objection. But they agreed 

clearly in Byſbe//'s caſe, that if it had been a conviction upon. a 

| verdia; 


Hil, Term 11 Will. 3. 


verdict; they could not have diſcharged Buſtell out of execution, 
had been reverſed , point 
3 


Villers ver. Parry and Moor. Error C. B. 
Intr. Hil. 10 11 Will. 3. B. R Rot. 179. 


olaintiff ſued a 


bound themſelves in the ſum 
was to ſhew cauſe, why the ſum of 2000/. ſhould not be levied 
upon each of them. The defendants „that no capias iſſued 
againſt the principal, To which the plaintiff replied, and ſhewed 
a capias, And upon demutrer judgment in the Common Pleas 
was given for the plaintiff. The demurrer was, that the plaintiff 
ought not to have execution of the two ſeveral ſums of 20000. 
and 2000), againſt the defendants, The joinder in demurrer was, 
that he ought to have execution of the ſeveral ſums of 2000/7. and 
2000/, And the judgment was entred, that the plaintiff ſhould 
have execution againſt both defendants of the ſeveral ſums of 
2000 l. and 20000. Upon which judgment error was brought, 
and aſſigned, that the court hath given an erroneous judgment in 
this, that they have given a joint judgment of 4000. - againſt each 
of the defendants, where it ought to have been but for 2000/. 
againſt each of them. Againſt which it was argued by Mr. Bro- 
derick for the defendant in error, that the whole depended upon 
the interpretation of the ſeparalibus ſummis contained in the bar, 
And (by him) there are ſeveral words, which do not import any 
determinate ſenſe, but ought to be interpreted according to the 
company in which they are. Of this ſort is the word ſeparalia, 
and it ſignifies reſpective. And if the Jacgment had been, that he 
ſhould recover the reſpective ſums of 2000/7, and 2000/, it had 
been good, It appears that each acknowledged but 2000/. and 
that they ſhould be levied againſt them ſeverally. And therefore 
though the judgment be joint in the words, yet the ſubje& matter 
requiring it, ſeveral interpretations ſhall be made; and the prayer 
is confined to the ſecundum . — recognitionit. Palm. 435. 
Latch 137. 2 Hex. 4. 13. here in a ſcire + facias againſt ſe- 
veral terretenants the ſheriff returned, that he warned them ſecun- 
dum formam brevis; and it was adjudged, that it ſhould be taken 

reſpectively, becauſe the return was ſecundam formam brevis. So 
here the prayer is 2 formam recognitionis, He cited alſo 
1 Sid. 339. Gee v. Fane & ux. Yelv. 53. 1 Saund. 65, Paſtch, 


«+ 34 Car. 


facias againſt Parry and Moor 8. C. Comb. 
ein of 20001, and the wrt . 
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Andd it being moved there, the 
inſt two. And | 
mg's Bench. 


Reer 6% Pheaſant. 


Want of ad- E OR brought to reverſe a judgment of attainder upon an 
rune et ibidem IL indictment for a rape. Several errors were aſſigned by Mr. 
* Peere Williams, and over-ruled. Among others one was, that it 
is not faid in the caption, adfunc et ibidem jurat. and it may be, 
that they were ſworn at an alehouſe, and not for the ſaid purpoſe, 
&c. And for this he cited 1 Ventr. 16, 2 NB. 610. 1 Mod. 
26. 2 Keb. 583. But the court inclined to difallow the e- 
ception, becauſe it would reverſe an infinite number of attainders 
| .and judgments upon indictments. And Holt chief juſtice faid, 
if that in Coventry, Lincoln, &c. the grand Jury were ſworn at the 
| ſeflions, from whence they came to the afſiſes, and they infiſted, 
that they were not accuſtomed to be ſworn there again; but 
he held it to be an ill praftice, and always for his part cauſed 
them to be ſworn again at the affifes, - And this Exception being 
moved, the court refuſed to allow it. oo OOTY 
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Cremer ver. Wickett. Ante 509. 


N an action for affault, battery, and wounding, the .defen= 
dant pleaded another action depending in this court in abate- 
ment, The plaintiff replied, ul tel record. And entry was 
made, quia curia domini regis hic ſe aduiſare vult ſuper inſde- 
ctione et examinatione recordi, &c. dies datus eff, Sc. And the 
defendant put a demurrer into the office, and refuſed to pay for 
the entry of his plea; for which reaſon the plaintiff ſigned final 
judgment. So that the queſtion in court was, whether the demur: 
rer was regular, For if it was regular, then he ought not to pay 
for it, till the paper book was complete; but if otherwiſe, then he 
ought to pay for it before, and for want of that the plea was no 
plea, and ſo judgment ought to be by default, which is final judg- 


Judgment by ment. And per Holt chief juſtice, where it is a record in the ſame 
default is final. Court, it is the moſt proper and ſure method; if it was a record in 


another court, then there ought to be a rejoinder, quod habetur tal 
recordum, Fc. And if in this caſe upon ſearch it appears to the 
court, that there is ſuch record; then the entry ought to be, quiz 
inſdectis recordis, &c. apparet, that there is ſuch record, ideo, &c. 
But if no ſuch record be found, then, quia inſpectis, &c. non in- 
venitur aliquod tale recordum, &c. then judgment quad reſpondeat 
ulterius ought to be given, for failer of the record; and there is no 
need to join iſſue, where it is a record of the ſame court. The 
other méchod has been uſed, iz. to rejoin, quod habetur tale re- 
.cordum ; but that is contrary to the rdaſon of the law, far where 0 
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.carrying away of 


the lord if he 


and twenty cuts them. 
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growing upon the ſaid lands, 


cautaining «gig d; yet it may ebe parcel of a copyhoſd 
tenement and twenty acres. Then Mr. Earle took exception to 


the defendant's plea, becauſe he had not given colour to the plain- 
diff, But per Holt chief juſtice, if the plaintiff replies, the ab? 
"Fe 5 


| nn 
d 


treſpaſs againſt 


| 638. ' 
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timber trees at the time of the treſpaſs aforeſaid, and until this time, 
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point, that the lord could not 
enough, he relied upon 13 Co. 67. 
don v. Smith. ; 


* 


And the whole court were qu that 
ought to be given for the plaintiff ; fe it appears, f 
plaintiff had not enough to repair without theſe trees. And che- 

fore judgment could not be given for. the defendant, without 
overthrowing the caſe of Heydon v. Smith. And per Holt chief 
juſtice, a copyholder holds the trees by copy of court-roll, as well 
as the land; and therefore it feemed to him, that the lord could 

not cut the trees growing the copyhold. And 3 Cro. 301. 
ſays, that the copyholder may lop the trees without ſpecial cuſiom 
which Sew); chan the copyholder has a ſpecial property in them, 
And there are ſome places, where the lord compounds with 
eopyholder for his ſpecial intereſt ; and the copyholder ſhall have 
the acorns; and if birds build their neſts, and breed , he 
ſhall have the young ones. And it is not like the cafe of a leafe 
of the land excepting the trees; for there the trees were never 
Leſſor cannot demiſed, and the lord may enter and cut them. But where they 
enter and cut are not excepted upon the demiſe, though after ſeverance the pro- 
2 perty of them is in the lord, yet he cannot cut them; no more can 
cepted by the the lord enter upon his copyholder, and cut the trees. But bs 
demiſe, ſaid, that he would not give an abfolate opinion as to that point, 
In the principal caſe judgment was given for the plaintiff, - Aſter- 
0 wards error was brought upon this Fes eek in the Exchequer 
Chamber, and the * ee affirmed" there. And aſterwardz 

. error was brought in Parliament, and both Pong ori were Tevet- 
for atfirming,. and! ele- 
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Mois ver/. Bruerton. 
Intr. Tun. 11 Will. 3. B. R. Rot. 167. 


N affumpſit brought the plaintiff and laid in Norfolk, the Writ of clau- 
I * pleade . ff limitations. The plaintiff re- fucd 
plied, and ſhewed a writ of 2 Fregit brought within the ſix county will 
years in Suat, and continued until this time. The defen- — o_Y 
dant demurred. And in the Common Pleas judgment was given tent u 
for the plaintiff there, that the replication was good, and that this 4 383, 
writ of clauſum babe had avoided the ſtatute of limitations. And 55% 35 
now upon error brought, and the general errors aſſigned, the judg- — 
ment was reverſed. But in maintenance of the judgment 2 Venir. 

193, 258. were cited, But per Holt chief juſtice, though this writ 

of clauſum fregit might be a ſufficient proceſs, to bring in the par- 

ty, and compel an appearance, yet it cannot be an original, to 

avoid the ſtatute of limitations. This way of proceeding is to era- 

dicate all the principles of the law. If a plaint be levied in an infe- Plaint in an 
rior court within the fix years, and then it is removed. into the inferior _ 
King's Bench by habeas corpus, and the plaintiff declares here de gate of ti. 
novo, and the defendant pleads the ſtatute of limitations; the plain- mitations. 
tiff may reply, and ſhew the plaint in the inferior court ; and that 

will be ſufficient to avoid the ſtatute of limitations. Ex rolatione 

Mr; Jacob. | 


Tilney ver. Norris. | due, 5 , 9: 
Intr. Trin. 9 Will. 3. Rot. 182. : Tra 4 Ge7, 
AN eon of covenant wes brought againſt an edmwiniſtrator for — — es 
A a breach of covenant in bis own time for pot repairing the 2827 an of 


premiſſes. The ae aroſe upon the declaration, it being alleged a termor fora 
generally, quod flatus de er in preemifis Jegitime dewenit to the de- breach of co- 
7 B fendant; on time. 
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the term, or aſſign it over, and diſcharge himſelf, if the premiſſes 


lord, who (as is faid in the caſe of t 
for in 5 Co.) leaſed his land at a leſs his con | 

for it may be, that the teſtator did not leave any aſſets ; but that 
would be no hardſhip to the adminiſtrator, becauſe he might waive 


were in ſo bad a condition, as not to be worth being repaired. 
And there are many . caſes which will warrant this, as 5 Co, 31. 
Hargrave's caſe, Debt againſt the adminiſtrator in the deber and 
detinet for rent incurred in the adminiſtrator's time; which caſe is 
the ſtronger, becauſe it appeared, that the defendant was admini- 
ſtrator, upon the declaration. 2 Ii. 302. The executor or ad- 
miniſtrator of a tenant for years ſhall be puniſhed for waſte done 
in their own time. And 1 Anderſ. 52. that the judgment for the 
damages ſhall be againſt them de bonis propriis. And there is no 
difference between permiſſive and voluntary waſte, that will in- 
fluence this caſe, becauſe this breach of covenant is in nature of 
permiflive wafte ; except that the caſe of waſte is ſtronger, be- 
cauſe treble damages are recoverable there, but ſingle damages on- 
ly in covenant. And if the executor aſſigns over, waſte will lie 
againſt him in the tenuit; therefore it is not hard, to ſupport this 
action; and judgment ſhall be againſt him de bonis proprizs. Office 
of exec. 280, A man may be charged as executor barely, where he 
might be charged as aſſignee, as Allen 42. debt will lie againſt an exe- 
cutor in the detinet for rent incurred in his own time. And therefore 
he admitted all the caſes to be law, where in actions of covenant 
brought againſt executors for breaches in their own time, the judg- 


ments are de bonis teſtatoris; becauſe in the ſaid caſes they are named 


executors, and charged as ſuch; but in this caſe the defendant is 
charged as affignee, and as aſſignee he ought to be charged de bonis 


fropriis. And for theſe reaſons he prayed judgment for the plaintiff, 


And judgment was given for the plaintiff, zzf, &c. becauſe no coun- 
ſel attended for the defendant ; though Holt chief juſtice ſaid, that 


he had a mind to hear counſel of the other fide. . Ex :relatione 


mri Jacob. Afterwards this was argued twice at the chief juſtice's 
35 e e hunk 
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Mer. Peere Williams, and by ferjeant Wi 
* 2 RC 


dian to the infant in the ſaid appeal by | j 
After this the friends and mother of the infant, being influenced 


the Cowpers, went to the defendant who was underſheriff of Hert- 


fordſbire, with the infant, and demanded of him the writ of a 


a 4 
peal, which the defendant delivered accordingly. And now this 
term, after the return of the writ was expired, Mr. ſerjeant Levinz 


and Mr. Carthew, being counſel with Mrs: Stout the guardian, 


guar 
made a motion in the King's Bench, to have a rule, that Toler 


ſhould return the writ. And upon a rule made accordingly, that 
Toler ſhould ſhew cauſe, why. he ſhould not return the writ, the 


whole matter appearing upon the affidavits, and that the writ was 


burnt, and fo loſt, the queſtion was, whether, the re- delivery of 


for the 
had judg- 


885 


the writ by the defendant to the infant was a contempt to the 


court. And it was ſtrongly argued for the defendant, that this 
was no contempt, becauſe it was the ſuit of the infant, and the in- 


fant upon compoſition made might come into court, and diſallow 
his guardians. 2 Roll. Rep. 59. Onley's caſe. And therefore if the 
infant has his writ again, it is a ſufficient excuſe for the ſheriff. 
"That after the writ returned into the court, the infant may come 
and diſavow the ſuit ; and the court will diſcharge the guardians, 
1 Roll. Abr. 288, D. And if the infant has ſuch power over 


the ſuit, after it is begun; a fortiori before the writ is returned. 


And Mr. Ward cited ſome caſes, as Dalt. 77. that if the plaintiff 
order the ſheriff, to let a man, who is in execution at his ſuit, go 
at large, and he does ſo accordingly ; it is a good bar in debt for 
the eſcape. And 3 Bulſtr. 98. Blamford v. Blamford, that if in 
ſuch caſe the ſheriff refuſe to let him go at large, an action of falſe 
impriſonment lies againſt him; and there the lord Coke ſays, that 
the ſheriff is bound to take notice of the plaintiff. And 2 Cro. 379. 
Withers v. Henley to the ſame purpoſe. ' It was urged alſo, that 
the guardian was not appointed, - till after the writ was ſued; fo 
that when the writ was delivered to the ſheriff, the guardian had 
nothing to do with it. And the practice of underſheriffs delivering 


writs 
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of the writ, if 2 han +00 „and no perſon h 

: „the plaintiff ought to have been nonſuit, and the defe 
diſcharged. See Lale 198, But ſuch dif bad been by 
courſe of law, and not in ſuch manner as this, by anticipation of 
the court. If the court, upon the coming in of the infant, and 


diſavowing of the ſuit, could dif the guardian; yet the under- 
ſheriff out of court has no power to do it. And in the ſaid caſe it 
is in the diſcretion of the court, and they may and ought to refuſe 
H. P. C. 199. to ſuffer it. And a raraxtt entred is error. The caſe in Rolls 
If the plaintiff Reporys is not law. Beſides, that if the plaintiff had been non- 
ſuit after appearance, the defendant ought to be arraigned at the 
in appeal, the ſuit. of the King, though he had been acquitted upon the indict- 
defendantiball ment, and onght to have been pat to plead, autrefeits acquit. If 
at the ſure of the guardian had any thing to do with the writ, it is nothing to 
the King, and the purpoſe; for the writ is the King's writ, and ought to be re- 
ede turned in the court. And in the book of Edward III. an attach- 
hal be put o ment was granted againſt a ſheriff for not executing a replevin. 
plead, auer. There was alſo an objection, that the writ was not returned, and 
eit gef. therefore the court could not take notice of it. To which Hal 
chief juſtice (aid, that the ſheriff was the officer of the court, and 

they could examine him, what writs he had returnable here, and 

what was become of them. That it is the common practice. 

And where a writ of error is ſued out of Chancery, to remove a 

record out of an inferior court, returnable here; if they ſue exe- 

cution afterwards, and before the return, this court will puniſh 

-Starkey's caſe. them. And he cited the caſe of Mr. Starkey in the time of the 
lord chief juſtice Kelynge, who was ſteward of Windſor court, 

where a complaint was made againſt him, for being judge, 

plaintiff, and bailiff; and Mr. Starkey at the bar ſaid, it did nat 

concern this court; but he was committed, for every ſuch mil- 

demeanor is inquirable here. And therefore he was of Oy 

4 t 
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Gould juſtice agreed in opinion with Holt chief juſtice, 
was a contempt; and took the ſame diſtinction between men of full 
age and infants, as to the withdrawing of writs ; and faid that this 
ſoit by appeal was different from all other ſuits by infants, for they tofans can 
cannot proſecute an appeal by prochein amy, though they may all — 


other ſuits, but only by guardian. 27 Hen, 8. 11, a. pra only by 


Toler was committed the laſt day of the term upon the report 
upon the interrogatories, and he was bailed the next day by Mr. 
juſtice Turton at his chamber. Afterwards in the vacation before 


Trinity term a petition was preferred to Sir Nathan Wright, lately 
made lord keeper of the great ſeal of England, to have a new writ New writ of 


But upon the hearing of council on both ſides peal denied. 


of appeal granted. 


for fix hours and more by him, aſſiſted by the lord chief juſtice 
Treby, the lord chief baron Yard, and Mr. juſtice Powell, whom 
my lord chief juſtice Holt ſent in his place, and Sir Jabn Trevor 
the maſter of the rolls, by the unanimous opinion of all of them 
the petition was rejected. And afterwards in Trixity term next 
following Toler was fined 200 marks. Upon which occafion Holt 

chief juſtice ſaid, he wondered that it ſhould; be ſaid that an appeal F 
is an odious proſecution, He ſaid, he eſteemed it a noble remedy, Appeal a vo- 

and a badge of the rights and liberties of an Engliſhman. The ſta. ble remedy. 
tute of Glouceſter, cap. g. has provided, that it ſhall not be abated 

ſo lightly as before it had been; but if the appellant declares the fact, 

the year, the day, the hour, the time of the King, and with 'what 

weapon, the appeal ſhall be maintained. And 3 Hen, 7. cap. 1. 

which gives power to proceed at the ſuit of the King within the year, 

does yet ſave the appeal to the party after acquittal. And there- 

fore ſince this remedy hath been favoured by acts of parliament, and 

tends to the ſupport of families, and is of evident neceſſity in ſome 

caſes (to ſay nothing of this preſent caſe, but only that a very odd 

method has been taken, and that too publickly avowed, for with- 

drawing of this appeal) the judges ought to encourage appeals, 

The court of King's Bench, to ſhew their reſentment, committed 

Toler to the priſon of the King's Bench. for his fine, though the 

clerk. in court would have undertook to pay it. And Holt chief 

Juſtice (aid to Toler, that he had not been in priſon long enough 


© before; 


260. 


Preſcription ſeveral deſects in it was over- ruled; as, 1. That a preſcription was 


in a corpo · laid in the 
ration. 


Diſtreſs. 


before ; and that he  f be to Hertford, and 
make his beak tha fs he qt the beter of the King's BU 


plaintiff , and that the defendants entred and ſeiſt 
and detained her ſo lon 


viag pr 
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relatione mri Jaca. 


yoar 
maſter of ſuch a ſhip, which ſhip Ipfuoich haven 
with corn in -viagio tunc obhgata ad Dantzick 


* the 
per impeditus et obfiruftus fuit 
ſeiſure as bailiffs to the corporation for toll, Cc. But the p 


aedifto, to his 


tion to have toll, &c, and it was not ſhewn, that 
this was a corporation time whereof, Fc. 2. They ſaid, that they 
detained the ſhip until they were paid the toll and charges ; and 


title is made only to diſtrain for the toll, But Mr. Vard for the 


defendants did not pretend to maintain the plea; but he took ex- 
ception to the action, that it will not lie, but that the plaintiff ought 
to have 2 a general action of treſpaſs. 41 Edw. 3. 24. Action 
upon the caſe againſt a miller, for that that he ought to grind his 
corn without payment of toll, he brought his corn to be ground, 
and the defendant took two buſhels of peas, &c. and it was held, 
that the plaintiff ought to have brought a general action of treſpals, 
He wk alſo Palm. 47. 13 Hen. 7, 26, Lane 65. and the caſes 
of Thornton and Auſtin, Hill 4 Vill. & Mar. rot. 1051, C. B. 
and Paſch. g Will. 3. C. B. Hills v. Clerk, [See the ſaid calc 
before, p. 1+8.) Mr. Hall e contra for the plaintiff faid, that 
in the ſaid caſes the property was in the plaintiff; but here the ſhi 
did not belong to the plaintiff, and he had no damage but the lok 
of his voyage. Holt chief juſtice: The plaintiff here might have 
had treſpaſs, and declared that he was poſſeſſed of a [hip, and 
founded his action upon the poſſeſſion. But when he brings the 

action as maſter, he cannot have treſpaſs, but caſe. A baillee may 
maintain treſpaſs, but then he ought to declare upon his poſſeſſion. 

So the maſter might have done here, and the W eee could not 

ſay that the ſhip was not his. But when he ſues as maſter, he can 

recover only as officer, and therefore. this action is more proper. 

Then Mr. Weld for the defendant took exception, that it is not 

ſaid he had an intent to proſecute his voyage; for it may be, if he 

had not been detained by the defendants, he. would not have made 

his voyage. But per Holt chief juſtice, it is enough for the plaintif 
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mayor, to &c. To which writ of mandamus | 


turn the act of 13 Car. 2, . a. cap. 1. by which it reve Ay | 
on, after expiration of the commiſſion there 
„ ſhall be elected into any office in a corporation, who 
ſhall not have taken the ſacrament according to the rites of the 
church of England within one year before ſuch his election, the 
election ſhall be void; then they ſay, that within twenty years 
after the twenty-fifth of March 1663 Jobn Selhoood and Fobn Spin- 
nage were elected capital burgeſſes, and that within one year before 
their election they had not received the ſacrament according to the 
rites of the church of England, per quod electio eorum vacua devenit, 
et quod non ſunt principales burgenſes burgi praedicti, Sc. Several 
exceptions were taken to this writ, and this return; but the prin- 
cipal of them, and thoſe which were adjudged, were theſe, 1. The 
exception to the return was, that the merits of the return, viz. 
that Sellwocd and Spinnage were not capital burgeſſes, could not he 
proved by it; for though it was true, that within twenty years 
after the twenty-fifth of March 1663 they were elected capital bur- 
Fler. and were not qualified, yet they have qualified them- 
elves, and may have been elected capital burgeſſes again ſince; and 
if that be true, they may be capital burgeſſes at this hour; and then 
though they were not qualified when they were elected firſt, that 
is no reaſon why one of them ſhould not be elected mayor; there- 
fore they ſhould have added to the return, that they were never 
elected ſince. For anſwer to which it was ſaid, that the laſt words, 
et non ſunt principales bur genſes burgi praedicti was a poſitive direct 
affirmation of itſelf, that Selluood and Spinnage were not capital 
burgeſſes, and a ſufficient anſwer to the writ without more ſaying; 
ſiand a general potive return is good, 1 Sid. 209, But all the court 


held 


Mandamus 
directed. 


0 * 
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that we may judge whether the cauſe returned be ſufficient or not. 
Now if this matter had been pl 


ſubſequent election. And if it be ſo, that that is not excluded by 
the return, the return cannot be good, becauſe it does not anſwer 
the point of the writ, v/2. that they are principal /burgeſſes. The 
time, of the election ought to have been ſhewn, viz. that ſuch'a 
time Selkvood was elected, and that within one year before, Ge, 
and that he was not elected ſince. We know in fact, that ſubſe- 
quent elections have been made. Bethell was elected ſheriff, and 
not being qualified, he received the ſacrament, and was elected 

another time. Then here the et non ſunt principales, &c. will not 
make it good; for that is only by inference, to warrant which 


there are not ſufficient Tagen it being coupled to the former 
part of the ſentence by the copulative er. 


Two exceptions were taken to the writ. 1. That it is ill di- 
rected; for it ovght either to have been directed to the corpo- 
ration by their corporate name, or otherwiſe to the members of 
it by their natural names; for the law makes no other diſtinction 
of perſons. But it is here directed to the mayor, bail iffs, and 
capital burgeſſes, who are but part of the corporation, for the 
corporation is the mayor, bailiffs, and burgeſſes, and there is no 
ſuch corporation as this. And for this exception in a mandamus 
to this town of Abingdon the writ was quaſhed. ' T. Jones 52. 
Holt's caſe | father to the chief juſtice.] But per Holt chief u- 
ſtice, though the caſe in Jones is in point, yet it was never eſteemed 
to be law at any time ſince, And he ſaid, that he remembred 
that his brother Pemberton and Sir Villiam Jones, who were at 
the bar then, wondered at the reſolution, and fo alſo did- the whole 
bar. If the writ is directed to the corporation, it has been held 
good. But if it be directed to thoſe, who by the conſtitution of 
the corporation ought to do the act, without doubt it is good alſo. 


There 


* 


cauſe of action 
it wil well enough in 
g the one upon the other; 
him, and then the mayor ought to ſwear 
was held good, and the return dilallawed, 


and a peremptory mandamus was granted. El relations ri 5 
Jacob. F al | * e 
Slabourne verſus Bengo. JG" WP . 


9 


* ejectment the plaintiff declared upon two ſeveral demiſes, Ejecment. 
habendum tenementa praedicta, &c. by virtue whereof he en- Oy 
tred, and was poſſeſſed, quouſque the defendant entred in tenementa, yaa. mT 
and the plaintiff expulit ef amovit a ftermino ſuo praedicto inde. 

rondum finito, &. Mr. Northey moved in arreſt of judgment, 

that tenementa praedifiga was uncertain, and therefore ill, for it did 

not appear which,» The ſame of termino ſuo praedicto inde nondum Termine ſus 
Anito, which makes the former objection the ſtronger, becauſe it oe . | 
complains but of one. But the court held the firſt to be well terms. a 
enough, and that it would extepd to both. And as to the other, 

if it had been omitted, the declaration had bten well enough, and 

therefore it would not hurt it. Judgment for the plaintiff, Ex re- 

latione m'ri Jacob. f 3 
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he plaintiff replie 
wrong writ. 


reply the right writ 


were two writs, an 
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Ex relatione m'ri Jacob. 
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; Hilliard der /. Cox. 


8. C. 1 8k. A N action upon ſeveral promiſes by an adminiſtrator. The 
Comb. 392, 1. defendant craves oyer of the letters of adminiſtration, by 
Debt upon Which,adminiſtration appeared to have been committed to the 
fimple con. plaintiff by the archdeacon of Berks, and he pleads, that at the 
tract is fuch time of the death of the inteſtate, and committing of adminiſtra= 
ſon of the tion, he was inhabiting and reſident at Oxford, The plaintiff de- 
debtor abide. murs. And Mr. Northey took exception to the plea, becauſe the 
defendant did not deny, nor traverſe, his reſidence in Berks within 
the peculiar. Holt chief juſtice, If the debtor has two houſes in 
ſeveral dioceſes, and at the time of the, death of the debtee and 
commiſſion of adminiftration, is inhabitant and refident at one of 
the houſes; that will exclude the juriſdiction of the ordinary of the 
dioceſe, in which the other houſe ſtood, Judgment for the defen= 
dant. Ex relatione.m'ri Jacob, | | 1 
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lay, 
the 


their return ; and ney 
Trede his 
not. con 
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Rippon, and 


tended, that he ſurrendered 
by parol, and then it will not be for he has a frechold in 
his office, ſince he ought to continue for his liſe, unleſs fie be 
removed for good cauſe. And the freehold of a thing which lies 
in grant, cannot be granted or ſurrendered without deed. 2 R « 
Abr. Grants. 1 Ventr. 296. C9. Li. 338, 2 Roll. Rep. 20. Cre. 5 
Car. 198, 259. And as to the caſe of the King and Tidderiy 
1 Sid. 14. he ſaid, that was only à burgeſs. Mr. Northey e con- 
tra ſaid, that ſince Sir Jonathan Jennings came in by election 
without any deed, he might ſurrender without deed. And he re- 
lied upon 1 Sid. 14. where Hale chief baron ſaid, that it is inci- 
dent to a corporation, to take a reſignation of their members. But 
however the return poſitively affirms, that the ſurrender Was de- 
bito modo; and if that is falſe, Sir Jonathan Jennings may bring 
his action. Holt chief juſtice. If a man ſpeaks at large, tha 
he will not be alderman, Cc. that ſignifies nothing. But e con- 
fra, if he comes in an open aſſembly. of the corporation, and 
there reſigns his office, and declares, that he will not continue 
in it longer, and deſires them to accept his reſignation, and they 
Accept it, and ele& another in his room, it is a good reſignation. . 
Indeed if it was an office, which lay in grant by deed, - there 
ought to be a deed to ſurrender it; but when they are made by 
election, the corporation may accept a ſurrender by parol before 
them, In London the aldermen ſend letters to acquaint the lordsAldermen of 
mayor and court 'of aldermen that the reſign ; 4 if another be "ap relgn + 2 
elected in their place, it is a good reſignation: indeed they may 8 70 
revoke it, before their place is ſupplied. Mr. Criſde commgn ſer- es | 
jeant of London ſaid, that Sir Thomas Allgn ſent a letter, Oc, that 8 Thema: 
he reſigned his place; but before another was elected, he game and Alien * 79 
diſavowed it.] And if it be a good reſignation of the office of 3 
ö . een 
„ . 


4 


cap. 1 3. ſec, 1. 


is ill. There may 
they are not part of t 
Mr. Mulſo in Trinity ne ar 
new writ of mandamus, becauſe this was wrong directed, and 
therefore they could not have an action againſt the 
the falſe return of it; and they would be bound, to take no ex- 
| ception to the return, but only to intitle Sir Jonathan Jennings to 
An action lies try the right. But per Holt chief juſtice, they may bring an action 
2 don, againſt the particular perſons, who cabſed this return to be made 
alar , perſons, *, a, | : ; , : 
who cauſe a in the name of the corporation. And ſo it was reſolved in the 
falſe return to cafe of Enfield v. Hills in a mandamus directed to the city of 


Deanna, in Canterbury, and an action brought for a falſe return againſt the 


mandamus in 
the name of a particular perſons, and a bill of exceptions brought, and the ex- 
corporation. ception taken, that it would not lie againſt the particular perſons, 
and over-ruled. And therefore in regard that the return was al- 
lowed upon the merits, and that Sir Jonathan Jennings is not 
without remedy, it is vexatious, to grant a new writ, And upon 
three ſeveral motions for a new writ made by Mr. Mulſo it was 
denied. But Turton juſtice inclined to grant the writ. Ex rela- 


tione m'ri Jacob. 


Tomkin verſ. Crocker, | 


8. C. 1 Salk. R. Northey moved for leave to amend a wit of error by the 
WG hm. inſtructions given to the curſitor, which were right, for re- 
Lutw. 1211. moving a record of a judgment in curia noſtra et nuper regina, 
Wie of error but the writ was in curia nora; which miſtake he prayed might 
able. * be amended, For original writs are amepdable. 8 Co. 156, Black- 
Ante 71. * 'amore's caſe, And (by him) the difference is, where the clerk 
Stat. 5 Seo. has nothing to guide him, but he makes a miſtake for want" of 
ſkill; there the court will not amend ; but where his inſtructions 
guide him to avoid the "miſtake, but by negligence he makes it 
otherwiſe than his inſtructions warrant, it is: otherwiſe, But Mr. 


tion for 


r r  oaioa.ccs ds Ea. 


s, omitting 
was tefuſed. 


dgments u 
ppoſe a — of 


Mich. 1 Will. & Mar. B. R. between Blake and Bradford for glare v. Brad: | 
amendment of a writ of error, but the inſtructions in the caſe did ford. | 4 
not warrant it; otherwiſe he conceived, that the amendment | 
would have been granted. But per Hol chief juſtice, no prece- 
dent can be ſhewn, where a writ of error has been amended; 
which is a great argument, that it cannot be done: and it is con- 
trary to the deſign of the ſtatute which was to ſupport original 
judgments, and avoid writs of error, Which tend rather to the re- 
verſal of the judgments, being ſued for that purpoſe. And what 
Mr. Cowper ſays, is very. conſiderable, that the writ is a good 
writ; for the King's Bench has no authority to amend it, becauſe 
it does not ſuit the preſent caſe; and then as the amendment is | 
En or not, the record will be removed or not, and we thall 4 
ave a record before us or not, and ſo by the amendment of this 
we ſhall make ourſelves a commiſſion, Gould juſtice, If it cannot 
be amended by common law, it cannot be amended upon this at, 
And 1 Leon. 134. a matter which was a mere flip of the clerk, 
was refuſed to be amended," becauſe it would avoid the judgment. 
And the amendment was denied. Ex relatioze m'ri Jacob. 
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Intr. Mich. 11 Will. 3. B. R. Rot. go. 


fe it is not proper, but it 
is only indulgence. And therefore he held the plea good. Sed 
adjournatur. | Ely. 5 


Boiture ver. Woolrick. 


Damages un- IN an action of treſpaſs quare clauſum fregit, of aſſault, battery, 
— . 1 wounding, and of diſturbance of him in his quiet poſſeſſion, Cc. 
ſault, battery, upon not guilty pleaded, a general verdict was given for the plain- 
woundiag,and tiff, and damages under 40s. And Mr. Branthwaite moved to 
quiet poſſeſ- have full coſts, becauſe the defendant was found guilty of a wound- 
ſion, ing, and diſturbance of the quiet poſſeſſion, But per Holt chief 
o- — juſtice, the practice has been always otherwiſe; and he ſaid, that 

95 he did not remember ſuch a motion to have been made. But 


Gould juſtice ſaid, that he moved ſuch a motion as to the peaceable 


poſſeſſion here in the King's Bench, but it was denied him. And 


the motion here was denied, | 


Chancellor Memorandum, Saturday the twenty-ſeventh of April in this term 
Somer: re- the earl of Jerſey one of the ſecretaries of flate 9 command of the 
moved, 
King took away the great ſeal from the lord Somers. And the 
ſeal was not diſpoſed of until Sunday the fifth of May, at which 
Commiſſion. fime it was delivered by ez, to the lord chief juſtice Holt, the 
ers of the maſter of the rolls, the lord chief juſtice Treby, and the lord chief 
greatſeal. garon Ward. And Thurſday the-twenty-firſt of May Mr. 4 
| | Vernon 


| 


be chargeable to pariſh of Spitrigſeldi, was ren 
of two juſtices to the pariſh of St. Andrew, being the. 

its birth. Upon appeal from the faid order to the quarter- ſeſſions Swe Par. 
it was quaſhed, the juſtices being of opinion, that baſtards did not g. 7. 
gain a ſettlement by their birth. And upon motion in B. R. this _ 
order of the ſeſſions was quaſhed, and the order of the two juſtices 
confirmed; becauſe a child-\ought to be maintained where it is 

born, unleſs it obtains another ſettlement. And therefore it is 
—_— upon the pariſh where it is born, to find another place of 
ettlement. ern ee DSBO rf! | 
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S. c. 1 Salk. N ejectment brought by the plaintiff againſt the defendant 


233. upon not guilty pleaded, it was tried before Holt chief juſtice 
J wag — 8. the fines in Midaleſex; and upon the evidence — caſe 
S. C. Comyns was thus. John Jennings being ſeiſed of the lands in que- 
382. ſtion in fee had iſſue three ſons, and being fo ſeiſed, deviſed them 
3 to Daniel his middle ſon and his heirs for ever after the death of 
C. and D. be- his mother, and if Daniel died without heirs, then he deviſed them 
ing ſeiſed 1" to the right heirs of himſelf the deviſor for ever. And the queſtion 

33 ' aroſe between the daughters and heirs of John Jennings the eldeſt 
to C. and his ſon of the deviſor who were leſſors of the plaintiff, and the devi- 
_ gde ſees of Daniel Jennings defendants, whether Daniel Jennings had 
wichout bein, but an eſtate-tail by the will, or an eſtate in fee-ſimple? If an 
then he de. eſtate-tail, then it muſt be for the plaintiff; if fee-ſimple, then for 
_ — the defendants. And this matter upon the trial was referred to the 
heirs. C. has Chief juſtice as a point of law, who gave order that it ſhould be 
but an eſtate argued in court. And Mr. Northey for the plaintiff argued, that 
in fee-tall. it was but an efſtate-tail in Daniel Jennings; becauſe it appears, 
that it was deviſed to him only by a proviſion, and not abſolutely ; 

and therefore of neceflity the court muſt reſtrain the word heirs, 


to heirs of the body of Daniel. And that this was the intent of 
the deviſor, appears plainly from hence, that Daniel could not die 
without heirs general, ſo long as any heirs of the teſtator were 
alive; for the heirs of the body are the only heirs, without leaving 
which, Daniel could die, ſo long as the deviſor had any poſterity 
remaining, And this does not differ from the common caſe of a 


2 deviſe 
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the death ether of them 
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. 2. B. R. Tilley v. Col- 2 Lev. 1 
fic three daighters, A. B. 


lier, where 4 man ſeiſed it | 
and C. and deviſed his land to his wife, until his Heir A. arrived at 


1 


1 


J. 2 


the age of twenty-one years, and that his heir A. ffiould pay his 
debts; and that if his heir A. died without Heir, that them His heit 

B. ſhould pay his debts; &c. and the court took flotice; Whit heit 

he meant, and held this te be an eſtate tail in A. There is a note 
of the ſaid ciſe'in 3 Keb. 589. As to the caſe of Hearns v. Allen, 
Cro, Car. 57. where a man deviſed lands to his fon and his heirs; 

and if he died without heirs, then to the daughter and her heirs, 

Ce. where it was held, that the eldeſt fon took a fee, and flot an 

eſtate tail; the court was divided there three againſt two; but there 

was another point flat againft the daughter, viz. the collateral war- 

ranty ; and the caſe in 2 C. was not mentioned there, and there- 

fore we hope, that it ſhall hot be an authority againſt the preſent 

caſe, which is agreed, 2 C. 428, 448. 


Mr. Carthew e coritra argued for the defendants, that he would 
attempt to make a diſtinction between this caſe and the cafe of 
Webb v. Hearing, which caſe he took to be a middle caſe between 
the caſe of 19 Hen. 8. 8. 6. and the caſe of Hearn v. Allen in Cro. 
Car. which is the caſe in point. For where there is a deviſe over 
to a ſtranger, as in the caſe in Hen. 8. there the firſt deviſee has a 
fee, and the remainder over is void; and fo where the deviſe is 
| Poſitive, as in the caſe of Hearn v. Allen, and in expreſs words, 
the remainder over will be void. But in the caſe of Febb uv. Hear- 
ing the ſon took the fee ſimple only by implication ; and there- 
fore as his eſtate was created by implication' upon the conſtruction 
of the will, the ſaid eftate may be qualified: more eaſily; but the 
court will not give ſo much favouf to an implication, as to over- 
throw an expreſs deviſe ; and therefore theſe reſolutions may ſtand 
| 8 together, 


by implication, that makes no « 
to the plaintiff; for the. only queſtion is, concerning the 


| ; conſtruc. 
tion of the word heirs. 


Holt chief juſtice ſaid. to Mr. Carthew, that he did not take all 
the advantage of the caſe of Hearne and Allen that he might; for 
if the ſaid caſe were law, it went farther than the caſe in queſtion: 
and ſo on the other fide, that he did not anſwer the caſe of Webb 
v. Hearing. And the chief juſtice ſaid, he permitted this point to 
come before the court only out of reſpe& to the caſe of Hearne v. 
Allen. The caſe in Henry VIII. is, where the remainder is limit- 
ed to a ſtranger, which, no body ever thought good ; for in the 
faid caſe there is nothing to explain what heirs the deviſor intended, 
But where the limitation is among relations, as in this caſe, there 
the word heir cannot mean any thing but iſſue; for the ſon cannot 
die without heir, ſo long as the father has any heir remaining, 
which is the reaſon of Webb and Hearing's caſe. And as to the li- 
mitation over to his own right heir, that it is void; though it is 
not good in point of limitation, yet it explains the intent of the te- 
ſtator; as if a man deviſes land to J. S. and his heirs, and if, he 
die without iſſue, then to the right heirs of the deviſor; it is a 
good eſtate tail by deviſe, though his own right heirs are in by 
deſcent. 


And Gould juſtice, that he would not make any difference be- 
tween this caſe and the caſe of Webb and Hearing. That there the 
eſtate of the ſon aroſe by implication, though that did not govern 
the reſolution, as one may ſee in Moor 852, but the reaſon of the 
ſaid caſe was, becauſe the intent of the teſtator appeared from the 
words of the limitation over the ſon, which would fignify nothing, 
unleſs the ſon's eſtate was an eſtate tail. And the court in this pre- 
ſent caſe made a rule, that the pgſea ſhould be delivered to the 
plaintiff, and that judgment ſhould be entered for him. 


$ Rex 


Trin Term 12 Will. ;. 


Or 
Pett wer/; Pett. 


Om Peter Pett had a ſiſter 4. A. had iſſue B. and C. her 8. C. 1 gut. 
O daughters. C. had iſſue a fon D. and died. Then Sir Peter , Vu 
Pett died inteſtate. B. obtained lettets of adminiſtration in the 3, 27, l. 
Spiritual Court. Upon which Mr. Lechmere in behalf of D. great No repreſen- 
nephew to Sir Peter Pett, moved the court of King's Bench to — 2 
grant a mandamus to be directed to the Spiritual Court, to com- for ditribe- 
mand them, to compel the adminiſtrator to make diſtribution, tion after chil- 
Upon which the King's Bench made a rule, that counſel on both — 
fdes ſhould be heard, whether ſuch mandamus ſhould be granted ters of the in- 
or not, Upon which at the day appointed by the rule of Mr. Lech- h, 286 
mere for the mandamus argued, that the queſtion of this caſe aroſe ; Ver. 108. 
upon the clauſe of the 22 & 23 Car. 2. cap. 10. ſect. 7. provided 3 Salk. 138. 
that there be no repreſentatives admitted between collaterals after — 
brothers and ſiſters children; and ſect. 7. clauſe 3. and in caſe 59; 

there be no child, then to the next of kindred in equal degree of > C. Comyna | 
or unto the inteſtate and their legal repreſentatives as aforeſaid, and 
in no other manner whatſoever. And firſt he obſerved, that the 
courts of the common law always favoured diſtributions, and had 
always conſtrued” the ſtatute accordingly. To prove which, he ci- 
ted the caſe of Smith v. Tracy, 1 Vent. 307, 316, 323. where it 
was adjudged, that a brother of the half blood ſhould be admitted 
to have diſtribution with a brother of the whole blood of the inte- 
ſtate; and the caſe of Palmer and Allicock, 3 Mod. 58. where a 
man died inteſtate without wife, leaving only one ſon, and admi- 
niſtration was granted to the ſon, who afterwards died inteſtate ; 
and the queſtion was, whether the next of the blood of the father, 
or of the ſon, ſhould have letters of adminiſtration de bonis non; 
and as to that the queſtion was, if the ſon ſhould have the goods 
of the father as an intereſt veſted in him as diſtributee by the ſe- 
cond clauſe in the ſeventh ſection of this act, which ſays, that in 
caſe the inteſtate leaves no wife, that all his cſtate ſhall be diſtri- 
buted equally amongſt his children: and it was held, that the fon, 
though he was but one child, was within the word children; and 
that he took it as an intereſt veſted, and that therefore adminiſtra 


= de bonts non of the father ſhould be granted to his next of 
ood, | Ws 


Then this queſtion not being among diſtributees, in what pro- 
portion diſtribution ſhall be made, but whether any diſtribution 
thall be granted at all, or whether the adminiſtratix ſhall _— _ 

| | i whole. 


Aan | 
amongſt collaterals, as far as the words 
will permit. The words of the proviſo are ſtrong, but they do not 
affect this preſent caſe ; becauſe it preceeds the clauſe, which pro- 
vides for this caſe. Like the caſe of Gainsford v. Griffith, 
1 Saund. 60. where it is held, that a reſtrictive clauſe. intervening 
in the middle of one or two ſentences, ſhall not be applied to the 
latter part. And there is the more reaſon, to make ſuch conſtruc. 
tion in this caſe; becauſe in the former clauſe they were to take 

of the eſtate with the wife, whereas in this caſe the queſtion is 
only between the one and the other. But then if it ſhall be ex- 
tended to reſtrain this clauſe, it ſhall be underſtood of the children 
of brothers and ſiſters of collaterals, vi. brothers and fiſters in the 
preſent caſe, and not of the children of brothers and ſiſters of the 
inteſtate, for collaterals is the next antecedent ; and the queſtion 
ariſing about repreſentatives, the perſons repreſenting ought to be 
accounted from them. And this is agreeable to the other parts of 
the ſtatute, for the ſtatute gives diſtribution to the next kindred of 
equal degree and ſuch as repreſent their ſtocks, ſe. 3. and ſect. ö. 
The eſtate ought to be diſtributed among the next of kindred, and 
thoſe who legally repreſent them ; ſo that it is the next of kindred, 
it is the collaterals, who are repreſented; as in ſect. 5. it is the 
children who are repreſented ; and the clauſe will ſtand in this 
manner ; provided that collaterals ſhall be repreſented by none but 
brothers and ſiſters children, which muſt neceſſarily be underſtood, 
the children of the brothers and ſiſters of the collaterals ; and in 
ſuch ſenſe the whole act will ſtand together, 


As to authorities, he ſaid that he knew none in the caſe but that 
of Carter and Crawley, the argument of which caſe made by the 
lord chief juſtice North is in Raym. 496. But three judges were 
of a contrary opinion to him, viz. that the diſtribution ſhould be 
extended to the collaterals, viz. Ellis, Wyndham, and Charlton, 
and that a conſultation ſhould be granted; a rule was made 1, 
Sc. and afterwards Mr. juſtice Ellis died, and Levinz was og a 

2 | _ 


If this had been a 1 for adminiſtration upon the 21 Hen, 8. creed in Chan- 


upon very goo 


5 e 
tent. 1. The words are no repreſentations ſhall be 
admitted among collaterals after brothers and ſiſters children. 
Then, 2. Admitting the intent of the act to have been, the ſet- 
ting up of the civil law; yet as it appears by the opinions of the 

learned civilians certified under 'their hands at the end of my lord 

North's argument, as it is reported in Raymond, it is a con- 

ſtant rule among them, that repraeſentatio in filiis fratrum et ſo- 

'rorum tantum locum habet, ad ulteriores vero collaterales non ex- 

tenditur. And it is another rule, quod vocantur ad ſucceſſionem 

reliqui collaterales, quicunque in pl ſunt proxtmiores, remotiori- 

bus excluſis, ita quod infallibiliter ſemper prior in gradu fit prior 

in ſucceſſione. And this point has been ſince determined in Chan- 

cery before the lord Somers, whilſt he was there, in the caſe of 

Maw and Harding, that the ſtatute ſhould be underſtood of the Note, this 
children of the brothers and ſiſters of the inteſtate ; and the bill caſe of Maw 
there, which prayed diſtribution in the preſent point, was diſmiſ- „, . 
ſed. Beſides, that executors and adminiſtrators are favoured in 20 . 
law; and therefore this act of parliament, which takes away their And in ano- 


profit, and leaves them the care and pains, ſhall not be extended, . 
to carry diſtribution againſt them beyond the letter of the law. and Dakinde- 


cap. 5. the plaintiff could not have had letters of adminiſtration, OP 
becauſe the defendant is nearer of kin than he; and therefore the ſame point 
judges in the expoſition of this act will favour proximity of blood, u Getermin- 


pea eh ? ed, as Mr. Ver- 
which is favoured by other laws concerning the ſame matter, and en related to 


will not give the eſtate of the inteſtate from the nearer to the remoter me, March 8. 


relations. 1 5 | 1717, 


Holt chief juſtice :- That he was always of opinion, that in the 
ſpiritual court the law was underſtood to be according to what is 
certified by the civilians in the end of my lord North's argument, 
and that their practice was agreeable; which opinion was given 

4 advice. But if the plaintiff apprehends, that the 
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inclined in opinion to Sir 

nfter-ball, but Sh bi — — the firſt 
mi ibitions were upon motion, 
And when he 2 obtain his point in — of law, 
procured an act of parliament, which was reſtrained as here of 
purpoſe. And Gould juſtice ſaid, that the words in this clauſe, 
upon which the plaintiff relies, are, their repreſentatives as afore- 
ſaid ; which muſt mean what they are allowed to mean in the 
, proviſo, and then it will ſtand upon the words of the proviſo, 
And Halt chief juſtice ſaid, that in Tracy's caſe a prohibition was 
granted, but afterwards a conſultation was awarded upon great 
debate. And by the opinion of the whole court the rule was diſ- 
charged. 


5 
8 


- 


Mutford ver /. Walcot. 


8. C. 1 Salk, IN ſſumpſit the plaintiff declared upon a bill of exchange drawn 
= ; the twenty-eighth of October at double uſance for 700 ducats 


Acceptance ©, payable at Amſterdam, which the defendant accepted the thirty- firſt 


| 1 of December —— per | ya divenit onerabilis to pay the bill, 


the day of ef in confideratione inde the ſame day and year he aſſumed 2 it 


payment paſt, ſecundum tenorem et formam billae praediffae, Upon non afſumpit 


ſecundum teno 


rem billae, pleaded, verdiet for the plaintiff. .Sir Bartholomew Shower moved 
good. in arreſt of judgment, that the time of payment of the bill being 
expired at the time of the acceptance, it was impoſſible that the 
defendant ſhould aſſume to pay it ſecundum tenorem billae, for that 
Was out of his power. And though this acceptance was within 
the three days of grace, viz. the laſt day, within which time pay- 
ment is good, and no proteſt for want of payment can be made, 
until the ſaid days are elapſed ; yet it is a breach, not to have paid 
the money within the uſance; and the plaintiff has no need to ſa 
in his declaration upon a bill of exchange, that he did not pay it 
within the days of grace; but if the fact was, that it was then paid, 
it ought to be ſhewn of the other ſide, So that here the time of 
payment was elapſed at the time of acceptance; and therefore it 


was impoſſible to accept it then, to be paid ſecundum tenorem * 


cepts it, but names no houſe where he will pay it; the party that 


TD 
time of payment is expired, to oblige the ac- 
ceptor, if he will accept it, .but not to affect 'the drawer. 


Per Halt chief juſtice : There muſt be ſuch acceptance as will 


bind the acceptor, and that is ſufficient. As if a bill of exchange 
be payable at London, and the perſon upon whom it is drawn ac- 


has the bill is not bound to be ſatisfied with this acceptance, but 
nevertheleſs if he will be content with it, it will bind the acceptor: 
So if A. draws a bill upon B. B. refuſes to accept it, C. rather than 
it ſhall be proteſted accepts it for the honour of A. this acceptance 
will bind C. So if a man offer to B. a bill of exchange payable in 


Amſterdam, B. refuſes to 2 it unleſs ſome merchant in London 


will ſign it; if the merchant ſigns it, he becomes acceptor for the 
honour of the drawer. Acceptance after the day of payment is 
common, and there is no inconvenience in it. And Ho chief 
juſtice ſaid, that he remembered a caſe where an action was brought 
upon a bill of exchange, and the plaintiff declared upon the bill, 
where it was negotiated after the day of payment; and a _— 


was made, whether the plaintiff could declare upon the bill, or 


whether he ought to bring indebitatus aſumpptt and he ſaid, that 


he had all the eminent merchants in London with him at his chamber 


at Serjeants inn in the long vacation about two * ago; and they 
all held it to be a very common, and uſual, an 

tice, And as to the matter of the ſecundum formam, &c. it is the 
payment of the money that is the ſubſtance of the promiſe ; and ſo 


it was held in the caſe of 1 4 and Pigot. Gould juſtice accord. 
And judgment was entred for t 


a very good prac- 


e plaintiff, 


Note; Holt chief juſtice and Northey agreed the matters ſaid by 


Sir Bartholomew Shower concerning the days of grace, and the man- 
ner of reckoning in ſuch caſes. Ex relatione mri Jacob. 


Garret 


Trin. Term 12 Will. 3. 


Meſtminſter 
the late Queen, adfunc et ibidem non exiſtens appumctuatus | 
commiſſioners. Upon nil debet pleaded, verdict for the plaintiff, 
And upon motion in arreſt of judgment made by Mr, Branthwaite 
and oppoſed by Sir Batholomew Shower, the judgment was ar- 
reſted ; becauſe the adtunc et ibidem muſt refer to the laſt time and 
place mentioned, which is the time and place of the making of the 
act; and therefore the plaintiff has confined the appointment of the 
commiſſioners to the faid time and place: but it may be, the de- 
fendant was appointed at another time and place, and then this 
action will not lie; and therefore the declaration ſhonld have faid, 
non exiſtens appunctuatus, &c. generally, or non exiſtens appuntiu- 
atus, &c, the ſeventh of April 1700; for though upon evidence 
another time or place may be given in evidence, yet upon the face of 
the declaration the plaintiff ought to make himſelf a good title to the 
action. Ex relatione m'ri Jacob. 1 


Clay ver/. Snelgrave. 


8. C. 1 Salk, H E defendant as executrix to the maſter of a ſhip libelled in 
33. the admiralty court for the wages owing to the teſtator by 
_ = the owner. Upon which the plaintiff to have a prohibition ſug- 
ſhy canner geſted the ſtatute of 13 Ric, 2. cap. 3. that the admiralty court ſhall 
ſue in the ad- not have conuſarice of contracts made upon the land, and ſhews 
miraly for this contract to have been made upon the land, &c, And thi 
14 Mod. 406, Caſe was ſeveral times moved by Sir Bartholomew Shower and Mr. 
Pot.803,983: Acherley for the prohibition, as well in Michazlmas, Hilary, and 
Combe 135. Eaſter terms laſt paſt, as in the preſent term; and it was oppoſed 
by Mr, Nerthey and Mr. Hall. And the council for the prohi- 
bition argued, that prohibitions are grantable de jure, and are not 
diſcretionary in the court, Raym. 3, 4. That the caſe in Winch 
Rep, 8. was the firſt caſe, where a prohibition was dented in caſe 
of a ſuit by mariners for their wages in the admiralty court; we 
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wages are wages at ſea, | 
the voyage, as he did in this caſe, there can be no reaſon to ex- 
clude his executors from ſuing in the admiralty, becanſe he had nb 
opportunity of bringing his wages to account with the owners. And 

in 2 Ventr. 181, Alliſon v. Marſh, the purſer, though an officer 
of the ſhip, was allowed to ſue for his wages in the admiralty. 
And in 2 Keb. 779. pl. 6. Rex v. Pike, a prohibition was denied, 
where the maſter and mariners joined in a ſuit in the admiralty for 
their wages. [But Holt ſaid, that a prohibition ought to have been 
granted guoad in the ſaid caſe.] And he cited a caſe Hil. 27 & 28 
Car. 2. C. B. between Cooker and Older, where Atkins and Ellis 
Juſtices were of opinion, that a prohibition ought to be granted to 
the ſuit in the admiralty court by the maſter of a ſhip for his wa- 
ges; but North chief juſtice, and Wyndbam juſtice, held the con- 
trary opinion. But Holt chief juſtice ſaid, that it is an indulgehce, 
that the courts at Weſlminſter permit marinets to ſue for their wa- 
ges in the admiralty court, becauſe they may all join in ſuit ; and 

it is grounded upon the principle, quod communis error facit jus; 
but they will not extend it to the maſter of the ſhip, eſpecially if 
he was maſter at the beginning of the voyage here in England, and 
the contract was made with him here. Poſſibly if the maſter of a 
a ſhip died in the voyage, and another mam took upon him the 
charge of the ſhip upon the ſea, ſuch caſe might be different. As 

in the caſe of Groſwick v. Louthſly, where it was held in this court Grofwick v. 
lately, that if a ſhip was hypothecated, and money botrowed: upon Louthſly. Be- 
her, at Amſterdam upon the voyage, he who lent the _ may tete 152: 
ſue in the admiralty for it; and this court granted a confaltation Ship e- 
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wi ſaid, 
grantable of right, though 
in his time. To which Holt chief ou 


ſaid, that Hale chief juſtice and Vyndbam juſtice held prohibitions 
to be diſcretionary in all caſes; but Kehynge chief juſtice was of the 
contrary opinion. And he faid, he did not eſteem them to be 
matter of right. Then Mr. Northey moved, that the court would 
.compel the plaintiff to put in bail to the action to be brought for 
the wages at common law, or otherwiſe deny the prohibition ; 
which he ſaid had been done often. Holt chief juſtice confeſſed, 
that the court had ſometimes interpoſed, and procured bail to be 
given; but it was by conſent, and in caſe of the proprietor him- 
elf But in regard that in this caſe the plaintiff was a purcha- 


ſer without notice, there was no reaſon. And a prohibition was 
granted. # 


David Jones ver/. Stone. 


8. C. 2 5 E defendant libelled againſt the plaintiff, vicar of N. for 


550. that, that whereas by cuſtom time whereof, Gc. he was 
A man may 


ſue a vicar in Obliged by himſelf, or ſome other perſon, to ſay divine ſervice in 


the ſpiritual the chapel of Chalbury, for which he received ſuch a recompenſe 


court, for not 


—— nevertheleſs, he had neglected to do it, c. The plaintiff, to 


ſervice ; to do have a prohibition, ſuggeſts, that all cuſtoms and preſcriptions are 


which he is triable by the common law; but does not deny, nor traverſe, the 


dip ba fe cuſtom. And Mr. Harcourt for the plaintiff argued, that the vicar 


preſcription 18 not compellable of common right to ſay divine ſervice in any 
= ”—”_ de. place but in the mother church; and therefore this being a cuſtom, 
Farr, 88. to Charge the vicar againſt common right, it ought to be tried at 


6 Mod, 230, common law. If in. fact ſuch a cuſtom be found, the King's 


n N, * Bench will grant a conſultation. 


Holt chief juſtice ſaid, that he was not of opinion, that this 
being a duty incumbent upon the plaintiff by preſeription barely of 
itſelf is ſufficient ground for a prohibition, eſpecially ſince the pre- 
{cription is not traverſed in the ſuggeſtian ; for it is an A” 
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Weollafton, for the 

lord caſe againſt 

divine ſervice in pel for ſuch a time; and it was held, 
it would not lie, but that the remedy was, to ſue the vicar 


court Chriſtian, becauſe eccleſiaſtical perſons are more ſubject to the 
ſaid courts, than lay men are. If this was a preſcription to affect 
lay men, perhaps it might have another conſideration ; but it is a 
mere eccleſiaſtical duty, and might have a legal commencement by 
the conſent of all parties, as by compoſition. If the vicar for a 
ſum of money undertook to do divine ſervice, and an act was made 
in the eccleſiaſtical court by the conſent of all parties; that would 
have bound the vicar and his ſucceſſors before the 1 Eliz. cap. 2. 
And therefore becauſe it may have commenced by an eccleſiaſtical 
act, the defendant may have his remedy for the negle& in the court 
Cbriſtian. And it is upon the faid reaſon, that notwithſtanding 
the opinion of Coke 2 Inſt. 491. where a ſuit was in the eccleſiaſtical 


court againſt a parſon, &c. for a penſion by preſcription, no prohibi- Penſion, 


tion is grantable, though the preſcription was denied. See 1 Ventr. 
3, 120, 205, | 


Geuld juſtice agreed, and faid that he would cite a ſtronger caſe, 
M. Jones 230. Halſey v. Halſey, where a preſcription was alleged 
for a way to carry his tithes through a cloſe called S. and for 
ſtopping of it the defendant libelled againſt the plaintiff in the 
eccleſiaſtical court; whereas in fact the way by preſcription was 
through a cloſe called V. and for that, that preſcriptions for ways 
ought to be tried at common law, &c. and upon demurrer to the 
declaration, a conſultation was awarded by the opinion of the 
whole court. So a parſon may ſue for a modus in the ſpiritual 
court, Holt chief juſtice ſaid, that if the caſe in Jones had now 
come in judgment in this court, it would be queſtionable, becauſe 
it charges the freehold of another man, The caſe of a modus is, as 
Gould juſtice ſays, if the modus is admitted; but if the defendant ſays 
that it is leſs, and inſiſts upon it, it muſt be tried at common law, 


The rule made to ſhew cauſe why a prohibition ſhould not be 
granted was diſcharged. Ex relatione m'ri Jacob. | 


Rex 


580 


Trin. Term 12 Will. 3. 


AC 1 hb. gb Rex verſ. inhabitantes 
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f then there 
i what they do is coram non judice, i 
the parties may examine lity of their proceedings in an 
tion; and ſo it was held in a caſe of decrees made by commiſſion. 
ers u the act for the feng, 1 Sid. 296. Ball v. Partridge. 
Hardr. 480, Terry v. Huntington. Cro. Car. 394. Nichols v. 
Walker. And no certiorari lies to remove orders made by com- 
miſſioners of hankrupts. Sed non allocatur. For this court will 
examine the proceedings of all juriſdictions erected by act of par- 
liament. And if they under pretenſe of ſuch act proceed to in- 
croach juriſdiction to themſelves greater than the act warrants; 
this court will ſend a certiorari to them, to have their proceedings 
returned here; to the end that this court may ſee, that they keep 
themſelves within their juriſdiction; and if they exceed it, to re- 
ſtrain them. And the examination of ſuch matters is more pro 
for this court. As in the caſe in queſtion; whether the act of 
Queen Elizabeth impowers the juſtices, to raiſe money, to mend 
wears; and to determine the doubt upon the act. As to the caſes 
of orders made by commiſſioners of ſewers, and of the fens, the 
court is cautious in granting certioraris; and firſt they make inquiry 
into the nature of the fact, and what will be the conſequence of 
granting the writ z becauſe the country may be drowned in the 
mean time, whilſt the commiſſioners are ſuſpended by the certic 
rari, But that is only a diſcretionary execution of the power of 
the court. And as to the committioners of bankrupts he ſaid, that 
they had only an authority, and not a juriſdiction. And he faid, 
that where the juſtices make orders by virtue of a private act, they 
.ought to return the act with their orders. Then it was objected, 
that this court cannot ſend a certiorari to the juſtices of peace in 
Wales; but their orders ought firſt to be examined in he great 
ſeſſions, and from thence to be removed hither ; becauſe this court 
has equal juriſdiction over Wales, as they have over the King's 
Bench in Ireland; and therefore that a certiorari ought not to be 
granted to the juſtices there per ſaltum, no- more than error w 
4 o 


held ſo ſeldom, that a man might be ruined, 
met. 


Then exception was taken to the orders, 
dered to be levied was for repairing 
had no juriſdiction, but only to raiſe m 


themſelves within it. But Holt chief juſtice held, that in regard 
that at the time of the making of the act, theſe wears were built 
as neceſſary to ſupport the bridge, by virtue of the powers given 


aly to pair of the 
bridge; and their authority being ſpecial, they ought to confine JuriſdiQion. 


* 


by the act of the Queen for rebuilding of the bridge, and were 


eſteemed ſo then and ever ſince, this court will eſteem them ac- 
cordingly ſtill; and therefore conſequential to the power for re- 
building and repairing of the bridge, and eſpecially when they are 
averred to be fo in the orders. And Gould and Turton juſtices 
agreed. Theſe orders were argued, as is uſual in the caſe of orders 


made by commiſſioners of ſewers, and returns of habeas corpus out 


of London, before they were filed. And a 


procedendo was award- 
ed by the court. Ex relatione m'ri Jacob. | 


Rex ver/. Chandler. 


peace upon 3 & 4 Will. & Mar. cap. 10. and the convic- 
tion was removed into this court by certiorari. And ſeveral ex- 


HE defendant was convicted for deer- ſtealing by a juſtice of S. C. Salk. 


378. 


Carth, 501, 
508. 
ceptions were taken at ſeveral days, and argued. And after it had 5 


Mod. 446. 


depended ſeveral terms, this term the court over-ruled the excep- : Oy 


OF. p. 6. 


tions, and held the conviction good. Holt pronouncing the opi- See Stat. 5 
nion of the court, ſaid, that the caſe did not deſerve to be argued, Geo. 1. cap. 


He faid, that in theſe convictions by juſtices of peace in a ſum- © = | 


mary way, where the antient courſe of proceeding by indictment 1. c. 22. 


and trial by jury is diſpenſed with, the court may more eaſily u. 


egal forms requiſite in indictments for 


offenſes by the common law. For though all acts, which ſubject 
men to new and other trials, than thoſe by which they ought to 


be 


. 


| Poſt. 583. 
_ diſpenſe with forms; and it is ſufficient for the juſtices, in the de- * 


ſcription of the offenſe, to cy the words of the ſtatute; and 
they are not confined to the 


5” 


1 
= 
. 


take care, that in the of 

the act of As to the 

Between 1 is ſaid, that the defendant the firſt 
'- 2 of led ten deer, without ſhew. 
killed rea ing the particular days upon which they were killed, and ſo genera 
deer, . 


and uncertain a declaration of an offenſe is very ſevere, 
drives the defendant to give an account of all his life, w 
cannot poſſibly be prepared to do. There is an indictment in 
prec. 110. 6. Fc. for killing a buck, and there not only the day, 
but alſo the hour, is ſhewn. And theſe convictions, to which x 
man cannot have anſwer, ought to be as certain as indictments, to 
which a man may plead. But to this exception the council of the 
other fide anſwered, that the days were not material to be proved; 
for evidence may be given of the facts of any other days, and 
therefore the omiſſion of ſhewing them will not vitiate; . and all 
that is neceſſary to be laid in point of time is, that the proſecution 
appear to have been made within a year after the fact committed; 
that the omiſſion of the days is not any inconvenience to the de- 
fendant, becauſe if he can ſhew an authority for killing ſo many as 
are charged upon him in the ſame time, it will drive the proſe- 
cutor to prove more ; and if he be charged another time, he may 
aver, that thoſe for the killing of which he has been convicted are 
the ſame. And the caſe of Farrow v. Chavalier was cited to this 
purpoſe, [See it before, 478.] where the ſame exception was taken 
in arreſt of judgment, and over-ruled. And many precedents were 
cited, to warrant this manner of ſhewing ſeveral fats in informs- 
tions upon penal ſtatutes. Raſt. entr. 410, Hearn. plead. 549. 
Winch 541, 547. Thomſf. entr. 91, 92. Brown. form. plac. 1 par. 
250, 1, 2, 4, 7, 9, 260. Vid. 186. Co. Entr. 158. 


H 


5 


2 


Holt chief juſtice, that in the caſe of Farrow v. Chevalier there 
is but one breach of covenant, and the ſelling there ſeveral times 
was only in aggravation of damages, but the damages ought to be 
intire. This caſe differs from all caſes of indictments and infa 
mations for offenſes at common law. All that is neceſſary in thel 
caſes of new offenſes made by new ſtatutes and in new ſummar) 

methods of conviction by them, is to ſhew ſuch a fact as is witli 

the deſcription of the ſtatute, and to deſcribe it as the ſtatute wills 

One fact in- 2. A ſecond exception was, that the conviction was, Memtorandu 
tended after quod offavo die Maii the tenth of this King apud Enfield in cum. 
another. fatu Middleſex venit coram me et dat mibi intelligi et in 
; | for mari, 


* 


/ 0.75 
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2. A third exception was, 
2 andy whereas it 


praecipue fiduciatae, Anglice intruſted, cum cuſtodia damarum prae- 
diftarum ; which ſufficiently ſhews, that it was an unlawful kill- 

ing. 5. Objection. That contra pacem is omitted in the convic- Contra pacen 
tion. Sed non allocatur. For per Holt chief juſtice, in indict- . 
ments and informations one ought to conclude contra pacem; but 

in theſe ſummary convictions, there is no need to purſue fo ſtrictly 

the forms of law, and they are well enough without cantra pacem. 


Rex ver/. Speed. 


+ option was taken to this conviction for deer-dealing, that s, C. $alk. 
the facts are laid at ſeveral diſtin days, and then at the end 379. 
comes zllicite occidit ;, and ſo it did not extend to them all. But nn. 
per curiam it is one intire ſentence, and then the illicite occidit will The laſt words 
extend to every one of them, as well as if it had been repeated 2 A 
particularly. Afterwards another exception was taken, that illicite tence. 
occidit is not ſufficient, but they ought to ſay furtive, or cum Illicite occidie. 
animo furandi, or ſomething reſembling it, for every unlawful _ 545» 
killing is not within the act. But per Holt chief juſtice, if there 
is a pretenſe of right, we ought to ſuppoſe, that the juſtice would 
do right, and acquit the defendant: becauſe he is intruſted with 
the execution of the law. The intent of the act was, to prevent 
killing in a clandeſtine manner by ſtealth; but it is enough to lay 
the fact in the words of the act of parliament, and that ought to 
be admitted upon evidence. The title of the act is, againſt deer- 

: 1 | | ſealers, 
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ng — 
this caſe, that if a conviction was affirmed in this court, thi 
might award a Hari facias ; but if the defendant had no 
he made a queſtion, if they could impriſon him. Both theſe con- 
victions were affirmed. Ex relatione m'ri Faced. | 


The King againſt the company of barber ſurgeons in 


London, 


A 'by-law N an information againſt the defendant for a falſe return made 
2 by them to a mandamus, directed to them, to command them, 
'to 32 rien. 8. 
= 42. con- 


cerning the which they returned, that they had elected two barbers. Upon the 


to elect a barber to be one of the wardens of the company; to 


election of che trial at nf privs in Middleſex the fitting after the laſt term before 


wardens of 


the company, Holt chief juſtice upon the evidence the caſe appeared to be thus. 


ill. That there is a cuſtom in this and all other companies in London, 
to admit perſons, who are not of the profeſſion or trade of which 

the company is denominated, to be freemen of the company, in- 
differently with thoſe who are; and upon this, there being two 

claſſes in this company, the one of barbers, and the other of ſur- 

geons, a diſpute aroſe about the year 1631 under which claſs theſe 


foreigners ſhould be ranged; and the company confidering, that 


many of the foreigners were conſiderable men, and being unwilling 
to turn them out of the company, they agreed, that they ſhould 
be ranked under the claſs of barbers; and accordingly a by-law 
was made, that all ſuch perſons, as ſhould be admitted into the 
.company, and were not barbers nor ſurgeons by profeſſion, ſhould 
be barbers; and accordingly. it has continued ever ſince, and the 
warden for the claſs of barbers has been uſually elected out of the 
reputed barbers, and the real barbers have been uſually omitted; 


and one of the preſent wardens was a reputed barber. This point 


was reſerved by Holt chief juſtice upon the trial, and he . 
at 


 --__ ”. ͤ— . 1 * 


| 
| 
| 


ofeſſions; for in other man- 
ner they an ſurgeons, And it is the 
ſtronger, becauſe it is a qualification of their offices, ſince they 
muſt have the correction of the practiſers in the ſeveral profeſſions. 
Then the uſage or by-law can never repeal the act of parliament. 
And therefore by his opinion, and the opinion alſo of Turton 
and Gould juſtices, the poſtea was ordered to be delivered to the 
plaintiff. And the laſt day of the term a peremptory mandamus 
was granted. And Holt chief juſtice ſaid, that he believed, this 


mingling of companies was. later than the time of Henry VIII. Ex 
relatione miri Jacob. | 4.4 G5 | 


Clerke ver. Clerke. . | 


LERKE died inteſtate. His wife took out letters of admini- The Spiritual 

ſtration to him. Clerke brother to the inteſtate cited the de- Court may 
tendant into the Spiritual Court, to make diſtribution of the inte- _ —— 
ſtate's eſtate. The defendant there ſuggeſts, that the brother has comes in, but 
goods of the inteſtate in his hands to the value of 200/, And up- 8 
on this the Spiritual Court orders him to bring the 2000. into court, = ** 
to the end that it might be diſtributed. And for not bringing it in debtors. 


they excommunicate him. Upon which he moves in B. R. for a 
prohibition, and it was granted as to the whole proceſs e 5 
pelled him to bring in the 200. For per curiam the Spiritual 


Court has power to make diſtribution of the eſtate, when it is 
come in, but not to fetch it in; becauſe that is to hold plea of 
debt, But the Spiritual Court might refuſe in this caſe to proceed 

7 K fd to 
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the diſtribution, until the brother had brought in the 200/, 
they cannot excommunicate him for not bringing it in, * 


586 


Rex ver/. Fowler. 


$.C. 1 Salk. HE defendant was arreſted upon an exccmmunicato capiends, 

, _ The /ignificavit expreſſed, that he was excommunicate for 

33 5. . contumacy in a ſuit pro ſubfiraffione decimarum ſeu aljerum juriun 

295. p- 2. eccleſiafticorum. The defendant ſued a habeas _ directed to the 

295. P. 3. 4. ſheriff of the county, &c. vel cuflodi gaclae, &c. and the gaoler 

returned the warrant of the ſheriff upon the excommunicato capien- 

do, &c. Mr. Nortbey took exception to the return, that as it ap- 

peared upon the recital of the /ignificavit in the warrant, the de- 

fendant was excommunicate in a ſuit for tithes or other ecclefiaſti.. 

cal duties in the disjunctive, and therefore ill, becauſe the cauſe of 

excommunication ſhould appear to be ſufficient, and the ſpecialty 

of it ought to be ſhewn, and not ſo generally. For perhaps the 

jura ecclefiaſiica may be ſuch as he was not —_ to pay. Ex- 

communication ſo generally pleaded without ſome more ſpecial 

cauſe, will not be ſufficient to ſtay another's ſuit. 8 Co. 68. 3. 

Trollop's caſe, much leſs to deprive a man of his liberty. And the 

caſe of the King and Sanchee was cited, [ſee it before, 323.] where 

to a writ of habeas corpus the defendants were returned committed 

by warrant of two juſtices of peace in purſuance of 27 Hen, 8. 

cap. 20. for contumacy in a ſuit before an eccleſiaſtical judge for 

tithes or other eccleſiaſtical duties, juſt as it is here; and upon that 

exception the defendants were diſcharged. The court gave no opi- 

nion in this matter. But Holt chief juſtice ſaid, that Sanchee's caſe 

differed from this caſe, becauſe the commitment there was by vir- 

tue of a ſpecial authority given to the juſtices of peace by the ſaid 

act, which ought to be purſued ſtrictly. But the court quaſhed 

A habeas eer- the habeas corpus for two reaſons, . Becauſe it was directed to 

pu: direQedt® the ſheriff or gaoler in the disjunctive, which the clerks agreed, 
the ſheriff or t 

gaoler, ill. Was Contrary to all the courſe, and ill. 2, Becauſe the writ of ex- 

A writ of ex- Communicato capiendo was not returned, but only the warrant of 

cmuicato the ſheriff; for the writ ought regularly to be returned, for may be 

40 be returned. it is right; for if the ſheriff has a good writ againſt a man, and 

he makes an ill warrant to his bailiffs upon it, to arreſt the man, 

The ſherif and they arreſt him accordingly, though the bailiffs cannot, yet 

berg CON the ſheriff may juſtify, by virtue of the writ; for if the ſheriff be 

ill warrant, yet in any manner privy to the taking, as if he command his bailiffs to 

he may jaſtify arreſt a man by parol, when he is taken accordingly, he is in the 

by the wit. cuſtody of the ſheriff: and if he has a writ againſt him. at the ſame 

time, he is arreſted, and is in cuſtody, by virtue of the writ. In- 

deed the ſheriff muſt be privy to the taking, or otherwiſe he can- 

| " | not 


%*” returned. Note; capi 

inrolled in the Crown Office, which roll was brought into court in 
this caſe, and the writ appeared there to be in the disjunctive. Ex 
relatione m'ri Jacob. Pot. 618. | 


Smith ver/. Wallet. 


HE ſequeſtrator of the tithes of a vicarage ſued the impro- 5. C. 1 gat. 
{ priator in the. Spiritual Court for tithes upon the endow- 58. 
ment. And the defendant moved here for a prohibition upon a S 2 lidels 
ſuggeſtion, that it was not a vicarage, and that that ought to be on denial of i 
IS , ge, ught to on denial of it 
tried at common law. Holt chief juſtice ſaid, that the ſuggeſtion to be a vicar- 
is good in point of law; but if the ſuggeſtion appears to the _m_—_— 
court to be notoriouſly falſe, the King's Bench will not grant ag... 
prohibition ; for they ought to examine into the truth of the ſug- 2 
geſtion, and ſee what foundation it hath ; for if it appears plainly ſuggeſtion is 
to be falſe in fact, the King's Bench ought not to grant a prohibi- _ 
tion, Hb. 66. Afton v. Caſile-Birmidge ; and it is held there, 220. „ 
that though the ſurmiſe be matter of fact, and triable by a jury, 
yet it is in the diſcretion of the court to deny a prohibition. So it 
was done Hob. 18 5. Jones v. Jones. But at laſt in this caſe a 
prohibition was granted by conſent, and iſſue to be taken, vicarage 
or not, and to be tried at the next aſſiſes, to ſettle the right. 


Note, Mr. Bury ſhewed in this caſe a copy of an endowment, and 


of the book of firſt fruits, where the vicarage was rated at 
and receipts for firſt fruits. Ex relatiene miri Jacob. 


Hartfort 
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to ſhew what and how muc 


mixed. Ex relatione m'ri Jacob. 


Hartſort ver/; Jones, 


of Thiflleworth, declaration of a robbery of a forget and cuff, 
good after verdict, 98. trover de plancis granaris, » Stih 
358. trover of a library of books, good. 1 Mod. 289, Weed v. 
Davies, de tribus ſtruibus foent good after verdict, 2 Saund 74. 
Hil. 1 Will. & Mar. trover de viginti peciis vini branditti, held 


good after verdict, Holt chief juſtice ſaid the laſt term when this 


was moved, that the faid caſes cited by Mr. Carthew were after 
verdict, and if there were a verdi& in the preſent caſe, the judg- 
ment would be according, for then they would intend that th 

were mixed ; but this caſe is after judgment by default, There 

a great difference, where the thing, for which the action is brought, 
is one intire aggregate Er. though conſiſting perhaps of many 
different parts; there it will be good, which is the reaſon of the 


caſes of the pairs, and the moſt part of the caſes before cited, 


And for the ſaid reaſon Trin. 23 Car. 2. B. R. Boroughs v. Hall, 
trover for a ſhip cum armamentis was held good ; whereas if the 
action was brought for the a ns and rigging ſeverally, they ought 
And ſo it was held in the caſe of 
Pollexfen v. Criſpe. The true reaſon why certainty is ſo much te- 
quired is, becauſe a recovery in this action may be pleaded in bar, 
if another action ſhould be brought for the ſame cauſe, This had 
been ill in detinue without ſhewing that they were mixed, But 
why is not this declaration as certain as a declaration in ejectment 
for twenty acres of land, thirty of meadow, &c. in the towns A. B. 
and C. without ſhewing how much lies in each town, And after- 
wards this term, upon the motion of Mr, Carthew, judgment was 
given for the plaintiff, becauſe they eſteemed theſe to be things 


2 MR, 


: 


Z 


2:7 

+ Ft]* mon 
cuſſerunt ; ballroorum meo- dy of 
rum. juſtice, the ſheriff agg 
ſhould was in his cuſtody bein. 

and was in cuſtody of the ! Show. 
bailiffs either of which returns 6 14 
had vis. that the deſen- 3 Mod. 1 14, 
dant 115, 
of 

Wi 


N caſe agalnſt the ſheriff for a falſe return of a deuaſta vit tos. C. . gn. 
a writ of geri facias, the caſe upon the evidence at the trial 310. 
appeared to be thus. An admminiftratrix had aſſets to the value of 3 Ds. 4b. 
2001, She confeſſed judgment in an action brought againſt her C.. Colne 
for 3007. and afterwards permitted judgment to be given againſt het 57. 

by default in another action; and upon a fu furias upon the laſt Execator he 
julgment the then retarned deveftavit; and whether this was (85 
e 


return of not Was the queſtion. And Mr. Montague for the — 
plaintiff argued, that jud 


gment being in this caſe againſt the admi- luke aut, 

niſtratrix by default, ſhe ſhall nor th eſtopped * give the former — 15 
judgment in evidence, upon the iſſue of devaffavit or not upon the permits Judg- 
ſeire fieri inquiry; this caſe reſembling the caſe of two nichils to a default efaivk 
ſare factas, there one may have an andita querela, otherwiſe where him for 200/, 
the defendant is returned warned, And the reaſon why the award en be pays - 


of execution was reverſed in ae ft caſe 5 Co. 32. was, becauſe —＋ 


Wy bag a BIG ment, this will 
two nichils were teturned upon the ſeire facias, But in the like be « 4 · 


caſe between Mounſen and Bourne, Cro. Car. 526. a ſtire feri be- 4 to thee. 
ing returned, the award of execution was a med. Th ere the war 


ment, 
judgment being againſt the plaintiff by default, ſo that ſhe had no 
opportunity to plead the former judgment, ſhe is not eſtopped to 
take advantage of it, and conſequently the return of the deva/favit 
is a falſe return. 2, If the permitting of judgment to be given 
againſt the plaintiff by default will amount to a confeſſion of aſſets, 
yet it will not confeſs a devafauit and converſion. 4, The ſheriff 
ought not to have returned the devaſfauit upon the frri facia 
without a ſeire fliers and inquiry. Mr. Neth contra for the 
defendant argued, that as to the _ of the gevaſievit upon Poor 

il 7 * 4 * 12 s | 


198 


it 


256 


ons brought ſt him for 1000. each, and 
but 100 l. aſſets; if he does not confeſs the one and plead it to 
other he ſhall pay the 200/, 


chief juſtice, The ſheriff may return a devaſtavir 7 

ſuch return judgment ſhall be gi- 

22. — — he caſe is, ſuch 

upon a. feri adminiſtratrix hath aſſets, and firſt confeſſes judgment to the value 

faciat, of her aſſets, then permits another judgment to be given againſt her 

buy default; inſtead of which if ſhe had pleaded the firſt judgment, 

and no aſſets over, it had been a good bar of the plaintiff's action; 

the queſtion is here, whether after this neglect of pleading this mat» 

ter, the can at any time take advantage of it afterwards. It is-the 

common caſe, that where a man has matter of bar to plead, and 

he lips his opportunity of pleading it, he loſes the benefit of it for 

ever. To which purpoſe is the caſe of Gilburn v. Rach, 2 Sid. 12. 

mentions it; but he ſaid, that he had a very exact report of it; 

where judgment of debt was given againſt tenant in tail, the lands 

bor — . intailed deſcend to the iſſue in tail, then a ſcire facias is ſued againſt 

1 tail, da dies his heir and terretenant, and the heir in tail was returned heir in 

lands deſcend fee, and terretenant, and warned; and he not appearing, there 

iu \the fue, was judgment guad babeat executionem by default, and an elegit iſ- 

gain dim up ſued; and the intailed lands were extended, and the plaintiff upon 

on default e- the extent brought ejectment, and the defendant offered to give in 

ps han. evidence that the lands were intailed upon him; but it was held, 

eenant in tail, that he was eſtopped to give that in evidence, becauſe a ſcire feci 
was returned, and he might have pleaded it; which is a ſtro 

caſe, all the ſpecial matter being found by the jury, And the caſe 

of Hannor v. Maſe, Heb, 283. is grounded upon the. ſame reaſon. 

And it is reaſonable, for if the defendant had pleaded this matter, 

it may be the plaintiff would have acquigſced; but if this ſhould be 

allowed, it would compel a man to proceed nolens volens, On the 

other hand the conſequence of the preſent reſolution will be an advan» 

tage to all creditors, in compelling executors to be honeſt and ſhew 

the truth of their caſe. As to the matter of the judgment being by 

default, it is agreeable to all the caſes cited ; for no judgment can be 

in a perſonal action without appearance, and conſequently the de- 


I ' fendant 


4 


[4 
i 


b. Nunn, the courſe of 

the 8 directions that it 

2 Wee ee 
te 

2 | de bonis tefla- 

torts, gh ict, 

there is of the teſtator. 
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is, 
the fiersi facias has no power to ſeiſe the 

til a devaſtavit — which # 2 
neceſſity muſt return, becauſe the defendant is eſtopped 
verdict, to ſay that he has no aſſets. As to the conceſſion by 
Mr. Northey, that though an executor permits judgment to be given 
by default, that will not amount to a confeſſion of aſſets, it is not 
ſo clear; for why does he permit judgment to go by default? 
though poſſibly it may be taken in favour of executors. Gould 
juſtice ſaid, that it's being a judgment by default is not material in 4 man mey 
the caſe, for it had been the ſame if ſhe had pleaded plene admini- — 


Aravit; for he would allow her to give every thing in evidence upon — 


ng upon 
non devaſiavit upon the ſeire fiert inquiry, that ſhe might have the ire fr 
given in evidence upon plene adminiſtravit ; but the . — judg- — — 
ment could not have been given in evidence upon it, for by the — 
_ of the adminiſtratrix in pleading the former judgment, the % v0 
aſſets are become aſſets throughout; and therefore if there is any /ravie. 
defect of aſſets, to ſatisfy the ſecond judgment, it is a devaſiauit..” ' » *? 
Holt chief juſtice would not over- rule that point at the afſizes, but 
permitted it to be argued and derermined here, becauſe it was a 

point of great conſequence, The verdict, which was given for 

the plaintiff, was ſet afide, and a rule of court made, that the de- 

fendant ſhould have his coſts, Ex relatione m'ri Jacob. 


; 


: 
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plene admini- 


Wilbraham ver. Doyley. 


M* Acherley moved the King's Bench to ſtop a writ of error 8 c. 1 Salle. 
out of Chancery for reverſing an outlawry in the county 500. 
latine of Chefter, founding himſelf upon 4 Inf, 214. where Coke N. G. 
olds, that in a writ of error to Che#er day ſhould be given for ſo Proceedings 
long time as that three counties might be held before the return of upon error to 
the writ in the King's Bench, which is four months; by which were un 


time the juſtices or lieutenants within the ſame county _ 5 == 
| reſs 
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ir fine; and therefore it conſe. 

this caſe, becauſe the judgment quod wilegetur is given 

| Were no 

the ſame county 

appointed by the the cuſtom 

J chief juſtice 


agreed in omnibus, and ſaid, 


5 
f 
; 


tion; and ſaid farther, that there w of Cheſter 
before the time of Queen Zizebeth, there being but one juſtice 
before. See the account of this cuſtom at large in Dier 444, 


7 


320, 1. from whence (Coke tranſeribes it, in 4 inf. 212, 
one mr Jacob. 


Rex ver/. Browne, 


S. C. 1 Salk. COIR Bartholomew Shower moved to quaſh an indictment, becauſe 
376. the caption was, Ad generalem, &c. per ſacramemum of the 
S-paralia in. jury pragſentatum exiſtit, quod ſeparalia indictamenta huic ſebedulat 
buic ſebedulas annexa ſunt billae veraez to which he took two exceptions. 1. That 
annexa ſunt there was no finding; for if there were twenty indictments annexed 
billae werae. to the ſchedule, and two of them only were true, and the others 
falſe, that would anſwer the finding, 2. That they were not in- 
dictments, until they were found. As to the firſt, the opinion of 
the court was, that it was well enough, /eparalia indictamenta im- 
porting all the ſeveral indictments. But for the ſecond exception it 


was quaſhed, becauſe it ought to have been 6/2. 


declared, that there being 

fendant concerning the ſale of two bullocks then in the poſſeſſ on 

of the defendant, the defendant ſold them to the plaintiff, falſely 

affirming them to be his own, #6: revera they were the bullocks 

of J. S. and upon this reaſon it was adjudged for the plaintiff, after 

motion in arreſt of judgment, according to 2 Cro. 196. Roſewell 

v. Vaughan; but otherwiſe in caſe of land, becauſe there the pur- 

chaſor may ſearch into the title. And Gould juſtice, that he drew 

the declaration in the caſe of Croſs v. Gardiner, and purpoſely 

ſhewed a poſſeſſion of the bullocks, for the queries turned upon 

that difference, But the great queſtion of this caſe was, whether 

they ſhould give final judgment, or only reſpondes ouſter ? Mr, 

Nerthey faid, that petit judicium de narratione is always in bar P. v bein 

in this court; in abatement it is petit judicium de billa, et quod billa 4 cortex ot 

caſſetur ; and judgment quod billa caſſetur cannot be given in this „, 5 K. 

caſe, becauſe it is not prayed. Holt chief juſtice: That is true in 

demurrers, but not in pleas, becauſe there it is actio non; for a man 

may plead in abatement of the declaration. Gould juſtice: Where 

a matter of bar is pleaded in abatement, the pong ſhall have 

judgment in chief. The matter of this plea is plainly in bar, being 

new matter out of the declaration; and the defendant ſays, in quo 

caſu the plaintiff ought not to have his action, which is in bar, 

Holt chief juſtice: If a man pleads matter which goes in bar, but 

begins and concludes his plea in abatement, it will be a plea in abate- 

ment; for it is the beginning and concluſion that make the plea, 

dee 1 Sid. 189, 190. But if he begins in bar, though he concludes 

in abatement; or concludes in bar, though he begins in abatement ; 

it will be a plea in bar. Gould 8 In the demurrer the plaintiff 

prays his damages; which is ill. 8 chief juſtice: It was held 
| 7 * 


in 


„ 


\ 
| 
[ 
c 
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the defendant pleads matter of 
replies and denies the fat, he may pray 
judgment be given for the plaintiff upon demurrer to 
Show. 4. It Id be only reſpondes ouſter. The court gave jud 
Judgment in this caſe, quad reſpondeat ulterius, becauſe they ſaid that would 
omen he; be miſchievous ; for if it were error the defendant could not afſign 
to be in bar it, it being in his favour. And in another caſe laſt term, between 
againſt the Nogſier and Sawkins, Holt chief juſtice held, that if a plea in bar 
—_— be pleaded, and the court gives judgment only to anſwer over, it 
ſigned by him cannot be aſſigned for error, becauſe it is for the defendant's benefit; 
tan. | Frants an eſſoin, where none lies by law. Ex rela- 


Rooſier v. : Pans 
Sauk, 72070 miri Jacob. 


Holt 460. 


Sir Creſwell Levinz ver/. Randolph. 


8. C. Caſes EBT upon a bond of 40. brought by Mr. ſerjeant Levinz, 
4 2 Mo * as late treaſurer of Gray's inn, againſt the defendant, a coun- 
itz (ellor at law and member of the ſame ſociety. The defendant craves 
Debt upon a Her of the bond and condition, which was, that if the above 
bond given by bounden Herbert Randolph ſhall from time to time, and at all times 


— hereafter, well an truly pay, or cauſe to be paid, all ſuch ſum 


dor tbe be. and ſums of money as ſhall become due by him for commons, va- 


nefit of the cations, penſions, dues and duties whatſoever, belonging unto 
ſociety upon 


ls ag. wm Inn, and ſhall obſerve all ſuch order and orders of penſions 


as ſhall be made from time to time, and at all times hereafter, in 


| Genera Gray's Inn aforeſaid, that then, Sc. Upon which the defendant 
performance pleaded, that he a tempore confectionis ſcripti praedicti uſque dien 


pleaded. oxbibitionts billae praedictae bene et fideliter ſolvit omnes denariorum 


ſummas et obſervavit omnes ordines in conditione praedicta ſpecificatis 

. mentionatos et contentos ex parte ſua ſolvendos et obſervandos ſecundum 
formam et effectum ejuſdem conditionis, vis. apud parochiam ſan 
Andreae Holborn praedictam in comitatu praeditto, Et boc, &c. 


Et praediflus Creſwell dicit, quod ie per aliqua per praedictun 

Herbertum ſuperius „Le LI po, ppl inde 

wverſus eum habenda praecluai non debet, quia proteſtando quod prae- 

dictus Herbertus non ſolvit aliguas denariorum ſummas nec obſervavit 

aliquos ordines in conditione praedicta ſpecificatos ex parte ſua ſo 
I 


* 
; 


wvendas 
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uno illrum quatuor hboſpi 
er per ſonar leges 
ad legem evocandi prefici — 

et kotum tempus arcrum fe- 
— 2 ad rockers, gol. two ſeu — 


tri prum obligatorium cum hujuſmodi conditione ſuperius 


bujuſmod! 


. — 


— — 
—— — LS 
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Condition ofa Mr. Mountague for the defendant took two — to the 
bond to Pay replication. 1. That in the aſſignment of the breach no demand 
ſuch ſums as . 4. : . 

ſhall de due, was alleged, which ought to be, becauſe it was an uncertain pay- 


no demand is ment. 2. The breach is not poſitively alleged, for it may be the 


neceſſary. 


Departure. 


Trin. Term 12 Will. 3. 


adtunc et ibidem 
etatis illius 1442 2 i 
ſanctae Trinitatis anno 


ar- 


de- 
Ho boſpitio ſpectans pro 

Fuit et adbuc exiſtit inſoluta 
contra formam et effectum conditionis praedictae; Et hoc paratus 
| ſuum praedifium una- 


IV. Dixon, L. Agar, To which replication the defendant de- 
murred, and ſhewed for cauſe, quod per placitum fpraedifium non 
conſtat quod ipſe idem Herbertus conditionem ſcripti obligatorii prae- 
dicti aliquo modo infregit, quodque eft incertum et caret forma, &t 
Geo. Barret, And the plaintiff joined in demurrer. 


defendant paid his penſions to the treaſurer, and the treaſurer did 
not pay them to the ſociety, and then they will be arrear to the 
ſociety, and yet not due from the 3 Sed non allocatur. 
For per Holt chief juſtice no demand is neceſſary for this ſum, 
being a ſum in groſs. And per Gould juſtice, the defendant here 
after pleading general performance, is eſtopped to ſay, that there 
was no demand. To which Holt chief juſtice agreed. Cro. Car. 
76. Chapman v. Chapman. 2. The alledging that ſo much was in 
arrear for penſions from the defendant is a ſufficient breach ; for if 
they had been paid to the treaſurer, that had been payment to the 
ſociety, and ſo they had not been in arrear. But it had been 
better pleading, to have ſaid, that the defendant had not paid, &c. 
And judgment was given for the plaintiff 2, &c. 


Afterwards Mr, Cowper ſhewed cauſe, why judgment ought not 
to be given for the plaintiff (Halt abſente) Turton and Geuld 
| Juſtices 
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record. therefore 
. 1 
court was ears ago in the caſo between the Addl 


z 
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a four y 
| Mr. Alliſon = ſuch a bond, and ſuch a plea, and 
breach. But to this no opinion was given by the court. 
it 1 Sid. 215, 334. 1 Buhr. 31, 43. Cro. Eliz. 749. 

73, 382. Cro. Eliz. 232. 1 Ventr. 121. Moor 8 56. 
Hob. 12. 1 Saund, 52. 2 Saund. 409. C. Fac. 5 59. 
2 Mod. 305. difference between the pleading. 
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Coux ver /. Lowther. Error C. B. 
Intr. Mich. 11 Will. 3. B. R. Rot. 502. 


Homas Lowther brought an action of treſpaſs againſt Lancelot Treſpaſs a- 
Salkeld ſenior, Lancelot Salkeld junior, and George Coux, of gainit three, 
his houſe broken, and of the expelling him from his houſe, and — 22 
keeping poſſeſſion; and of his goods ibidem inventis captis et aſpor- whole, two 
tatis, Sc. The three defendants appeared by one attorney, and Plead not 


Coux pleaded not guilty to the whole; upon which iſſue is joined. 5 | 


uilty to part 
and juſtify to 
The two Salkelds quoad the force and arms, and the expulſion, and part, whe * 
the extratention of the plaintiff out of the houſe, plead not guilty, 1 
upon which Iſſue is joined : and guoad the reſidue of the treſpaſs found for the 
they juſtify, as bailiffs to Sir George Fletcher, the taking of the plaintiff, and 
goods as a diſtreſs for rent arrear reſerved upon a demiſe to the — 
plaintiff by Sir George Fletcher of the premiſſes, &c, The plaintiff 

replies, that they committed the reſidue of the ſaid treſpaſs of their 

own wrong, in forma qua idem the plaintiff ſuperius verſus eos 

inde queritur, Abſque hoc that they took the goods in et ſuper di- 

miſſa praemiſſa prout illi ſuperius allegaverunt Et hoc paratus eff 
verificare, &c, The two Salkelds rejoin, that they took them 

upon the demiſed premiſes prout ſuperius placitando allegaverunt, 

Et de hoc ponunt ſe ſuper patriam. And the plaintiff fimiliter. 

The entry was, that at the day in bank the plaintiff vent? per at- 

tornatum ſuum praedictum; and by the poftea it appeared, that the 

jury found Coux guilty of the treſpaſs, Sc. Et quoad primum 

ex1tum between the plaintiff and the two Salkelds joined, unde they 

fad that they are not guilty; the jury found them guilty ; E- 

7 N quoad 


not be entred 
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and the two Solbelds tn. 
terius fimiliter Juper 
dicunt 


At the tetum and then the 
of the prffra 
entry is made, 
— 1 Lancelot junior tempore comparentiae 
he Pragfatum Jeſepbum Rolfe attornatum ſuum ut pragfertur, ſcilicet 
another was craſlino ſanfae Trinitatis anno regni domini nunc regis nono, et diy 
an infant and poſlea fuit infra actatem vigints et unius annorum, Et ea ration 
alen, petit judicium verſus pragfatum Georgium de et ſuper verediflun 
therefore he praedictum ſibi reddi ; Ideo confideratum eff, quad praedifius Thomas 
4 2 recuperet verſus praefatum Georgium damna ſua praedicta ad ſex- 
the other, and decim libras per juratores praedittos in forma praeditta afſeſſa nec. 
he has it. non quatuordecim libras ſex ſolidos et octo denarios eidem Thomae ad 
requifitionem ſuam pro miſis et cuſtagits ſuis per curiam hic de in- 
cremento adjudicatos, quae quidem damna in toto ſe attingunt ad tri. 
Nolle proſequi ginta libras ſex ſolidos et ofto denarios; Et ſuper boc idem Thomas 
_ p __ fatetur ſe nolle ulterius proſequi verſus praefatum Lancelot Salkell 
Juniorem ſuper veredictum praedictum, ſed ulterius proſequi ſuper 
veredictum illud penitus deadvocat et recuſat ; Ideo confideratum ef, 
guod praedictus Lancelot junior eat inde fine die, Cc. et quod prae- 
dictus Thomas habeat executionem verſus praefatum Georgium de 
damnis praedictis, Sc. Upon which judgment Coux brought a 
writ of error, and aſſigned the general errors. And Mr. Northey 
Retraxit Council for the plaintiff in the writ of error argued, that this entry 
what ; it can- of the zolle proſequi amounted to a retraxit, and therefore cannot 
be entred by attorney, but ought to be entred in proper perſon; 
and therefore being entred by attorney it is error, And for that he 
cited 8 Co. 58. a. Beecher's caſe, in point. 1 Roll. Abr. 584. O, 
Li. 138. b. 139. a. Co. Entr. 283, But againſt this it was argued 
by Raymond for the defendant in error, that the entry here of the 
nolle projſequi is not by attorney; for though the plaintiff in the 
original action appears at the return of the poſtea by attorney, yet 
when he enters the nolle proſequr, he ſays, quod idem Thomas, vix, 
the plaintiff, fatetur, Cc. and it is not faid, as it is in Beecher's 
caſe, that the plaintiff, per attornatum ſuum fatetur, and therefore 
the court will take it to be entred in proper perſon ; for ſince it 
is not expreſly ſaid to be by attorney, they will intend it to be in 
proper perſon, becauſe ſuch intendment will ſupport the judg- 
ment, whereas the contrary' intendment would reverſe it ; and al- 
ways where the court betakes itſelf to intendment, it ſhall be 
rather to affirm, than to. reverſe any judgment. And for this he 


Pemberton v, Cited the caſe of Pemberton v. Stanhope adjudged in this court this 
Stanhope, term 


3 


by attorney. 


damages; the plaintiff entred a nolle proſequi againſt the one defen- 
dant, and took jud t againſt the other; and it was objected. 
that the entry of nolle proſegui amounted to a retraxit, and 
therefore it being entred before judgment againſt the other, he 
could not have judgment againſt him, becauſe a retraxit is a re- 
leaſe, and a releaſe to one in treſpaſs is a releaſe to all; but the 
court held that it was not a retraxit, but a bare acknowledgment, 
that he would proceed no farther againſt him. And Cro. Car. 551. 
Dennis v. Powell. 3. He cited ſeveral caſes, where ſuch entries 
were by attorney. Co. Entr. 172. b. 650. 6. 676. b. 303. 4. 
699. 4. 1 Book of judgments, 127, 205, 219. 181, 655, 190. 
2 Book of judgments, 239. pl. 29, 52. pl. 1. 60. pl. 12, 70. pl. 34. 
78. pl. 59. 89. pl. 16. 153. Pl. 28. 223. pl. 12, 152. pl. 6. 237. 
fl. 24. Raſt. entr. 583. a. 654. 6. 2 Saund. 379. remiſit damna 


entred by attorney. 1 Saund. 342. Jemmt et al v. Bagus, Intr. Jemmot v. 
Hill. 3 Will. & Mar. B. R. Rot. 759. Bagus. 


And Holt chief juſtice ſaid, that it is a great queſtion, if this Where = ul 
proſequi will 


would be a retraxit; and it ſeemed to him that it would not. 


rence, where there are many defendants, and where but one; that 
in the former caſe a nolle proſegui will not amount to a retraxit, 
contra where there is but one defendant. See 6 Edw. 3. 3o, 31. 
Then Mr. Northey „ * farther, that this judgment ought to be 
reverſed; becauſe at the time when the court gave judgment againſt 
Coux for the whole damages, to which the other defendants were 
liable the damages being joint, they did not know, whether the 
Plaintiff would enter a role proſegui againſt the other defendants; 
and therefore it was erroneous in the court, to give judgment 
againſt one defendant, and to do nothing as to the other; and 
therefore that it was a diſcontinuance, and in treſpaſs a diſcontinu- 
ance as to one is a diſcontinuance as to all. 39 Ed. 3. 3. 30 


. 


amount to à 
But he gave no poſitive opinion, And he ſeemed to make a diffe- retraxit. 


proſegui againſt him comes too late, and a 
iſconti 3 — — a * and 
of the intire ſuit, A in preſent caſe | 
comes too late, the ſuit being diſcontinued before ; but 125 
have been otherwiſe, if the nolle projet had been entred before 
the judgment, as the caſes are of Walſh v. Biſhop, Cro. Car. 239. 
and Rodney v. Stroud, 3 Mod. 101. 2. He agreed, that there are 
authorities, that where the defendants ſever in plea, and the jury 
find ſeveral damages, that the plaintiff may take judgment againſt 
the one, and enter a nalle proſegui againſt the other, the nolle 
proſequi being entred before the judgment; but there is no 
caſe in the books that warrants ſuch entry of a nolle proſequi 
where the jury find the damages jointly, That this matter of the 
entry of nolle proſequi's has received already too much counte- 
nance, and .ought not to expect any more encouragement, ſince 
they tend to encourage the joining of perſons in actions for vexa- 
tion only, where the party has no cauſe of action againſt them. 
3. He ſaid, that the appearance of the infant by attorney was er- 
ror, and amounted to a diſcontinuance ; and that the plaintiff 
could not take judgment againſt the one defendant without the 
other, becauſe that were contrary to his demand in his writ, and 
therefore it abates his writ. And for theſe reaſons he prayed, that 
the judgment might be reverſed, 5 


E contra it was argued by Raymond for the defendant in error. 
And he agreed, that if in this = judgment had been taken againſt 

all the defendants, it had been erroneous, and ought to have been 

reverſed as to all, and not only as to the infant, who appeared by 
Judgment a- attorney, or only againſt the dead man. Cro, Jac, 290. 1 Roll, 
— 9 21 Abr. 776. pl. 6. Bird v. Bird. Cro. Fac. 303. King v, Mar- 
—.— 4 borough & Crake, Allen 74. Stile 121. Oates v. Aylett. Af- 
attorney, ſhall ſault and battery againſt four, one being an infant, and all appear- 
. —_— WM ed by attorney ; judgment for the plaintiff, and it was reverſed as 
fendarcs, to all. 1 Roll. Abr. 775. pi. 2. Scudamore v. Scriven, treſpaſs 
and verdict againſt three defendants, one dies, judgment againſt all, 

and it was reverſed as to all, and not only as to the dead man. 


2 ve And 
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were intire z 
| taken againſt 
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that W 
and 
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pin v. Lenton, and 1 Yentr. 249. 
Stile 299. Preſton v. Mortlock, 
court ſeemed to be as OE _ - 
now no judgment being taken again infant who appeared b 

— be is 72 out of the caſe. That although there are — 
many books, that warrant the taking of judgment againſt one of 
the defendants, and the entry of a nolle proſequi as to the other, 


where the damages are joint; yet it ſeems to be warranted by the 


reaſon of the law; for where divers perſons commit a treſpaſs, 


the law regards them all as principal actors, though one of them be 


more active than the other; and therefore the party may either 
have an action againſt one, and recover all his damage againſt him; 
or have an action againſt them all, and make them all to contribute 
to his reparation; therefore ſince Coux might have been charged 
with all the damages in an action againſt him alone, he has no rea- 
ſon to complain, for the number of the defendants is not any mea- 
ſure of the damages to the jury, but the ixchury ſuſtained ; fo that 
there is no particular prejudice to this defendant, he ſuſtaining 
the whole burthen, ſince he was originally chargeable with the 
whole; and therefore no reaſon to reverſe this judgment, becauſe 
he is charged with the whole. Hob. 70. 1 Roll, Rep. 233. 2 Roll. 
Abr. 100, let. F. pl. 1. Parker v. Sir Jebn Lawrence and Weod 
Treſpaſs, &c- againſt three, one of them pleads not guilty to the 
whole, upon which iſſue was joined, the other two juſtify, upon 
which there was a demurrer, the iſſue was tried, and verdict for 
the plaintiff, and damages; as to him the plaintiff took judgment, 
and as to the others he entred a nolle proſequr, and good; and 
yet there the two defendants, againſt whom a molle proſequt 
was entred, were bound by the damages found by the jury upon 
the other iſſue, and the ſaid damages ought to be aſſeſſed joint- 
ly; for though they ought to be aſſeſſed conditionally as to the de- 


murrer, yet they ought to be joint; for if they were aſſeſſed ſeve - 


rally, and judgment afterwards ſhould be for the plaintiff upon the 
demurrer, he would have two recompenſes, viz. one. againſt him 
who was found guilty, and the other againſt them. upon whoſe 
= | 70 | plea 


2 — ͤ— Ke A, 
602 Trin. Term 12 Will. 3. | 
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"If Headley v. Sir Anton 
828 be xe in pole) forth 
— ſuggeſtion that 


1 of God, for the aft of God 


wrong to the ſurvivor, 


349 
inſt huſband and wife for words ſpoken by both, 


Orchar - Caſe a 
not guil , the huſband was found guilty, the wife not 
guilty ; it was held to be aided by the verdiet; and per Rolle chief 


Juſtice, there might have been a releaſe of the damages as to the 
wife, if both had been found guilty. 2 Nell. Abr. 100. pl. 5. it 
ſeems to be a caſe in point. Tin. 3 Car. C. B. Ret. 1948. Lan- 
man v. Stileman and three others in treſpaſs ; the three plead a ſpe. 
cial plea, upon which a ſpecial iſſue is joined, the other pleads not 
guilty ; verdict for the plaintiff, and joint damages; the plaintiff 
relinquiſhes his ſuit as to the one, and takes judgment as to the 
other three for the damages and coſts ; which ſeems to be a caſe in 
point. And as to the other objection, that the nolle proſequi ought 
to have been entred, before the judgment taken againſt Coux ; but 
now the contrary being done, the ſuit is diſcontinued ; he argued, 
that this objection was the reverſe of the objections that were uſed 
to be made in theſe caſes ; for the objection uſed to be, that if the 
nolle proſegui was entred before judgment, it would be a releaſe; 
but there are many books, that it may be entred after judgment 
taken againſt the other defendant. 14 Edw. 4. 6. per Littleton, 
Trin. 15 Edu. 4. 26. & 2 Roll, Abr. 100, pl. 2. Evelie u. Shohe. 
Hob. 180. Heb, 70. Cro. Car. 243. 1 Roll, Rep. 395, Sir An- 
tony Hendly v. Mildmay, And the preſent objection might have 
been made to the ſaid caſes; for the court, when they gave judg- 
ment, could not ſay, whether the plaintiff would enter a nolle 2 
ſequi or not; and if he had not, the whole would have been diſcon- 
tinued ; but in the ſaid caſes it is held good, and no diſcontinuance, 
I when the nolle proſegui was entred, for upon the whole it appears 
that there was not any diſcontinuance, 


— on-———- — — — — p — Py 11 — 


But the whole court ſeemed to be of opinion for the plaintiff in 
error. And Holt chief juſtice ſaid, that it would be very difficult 
to maintain this judgment, the damages being joint, and judgment 
being entred againſt the one, before the elle preſegui was entred as 
to the other, ſo that at the ticpe- of the judgment it was erroneous to 
charge Coux with all the dares, and give no judgment againſt the 
other. But adjournatur, to hear council again, &c, 
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ſchool without licence of the ordinary. And it was faid by 
council, that a man may 


Neort 
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Memorandum, — | 
Lechmere, baron of the , 
De 


of this term Sir 


Nicholas 
to bave 


: . 8. C. 1 Gall, 
ng brought into court upon the return of 10, 1% 
a habeas corpus, it a . 


. of excommunicato capiendo, being excommunicate for havi 


* 
a - licence, 
keep ſchool without ſuch licence; and 1 Bald 112. 
that in Oldfield's caſe lately a prohibition was granted, to ſtay a ſuit Farr. 59, 164. 
againſt a man in the eccleſiaſtical.court for having kept ſchool with- 1 Cie. 597» 
out licence, But the court ſaid, that the prohibition was only Latch 2 
ranted with intent that the plaintiff ſhould declare upon it, in order Cro.-Ja. 29, 
Fiat the matter might be more judicially determined, Then Mr. 3 
bey moved, that the defendant might be bailed, until the 132, 384. 
matter in law ſhould be determined upon the return of the -habeas ' — _ 
corpus. And Holt ſaid, that Sir Samuel Aftry faid, that the courſe pong | 
of the court was, never to bail upon a habeas corpus; but that he Bail, 

was of a contrary opinion; and that they bailed Clerk upon the 

return of a habeas corpus two or three years before, whilſt the 

matter of the return was debated, and that he afterwards diſcharged 

him. And at another day Mr, Nortbey cited Vaugh. 137, Cre. 

Car. 552, 557. and Mich. 29 Car. 2. B. R. Rex v. Price; where 

Price was bailed pending the conſideration of the court upon the 

return of the -habeas corpus upon which he was brought to the 

King's Bench; and that afterwards Price was recommitted. And 

Holt ſaid, that he was not ſatisfied that Daviſon ought to be dif- 
charged, becauſe the excommunication was in force. But he was 

bailed to appear de die in diem, until the matter of the return was 


determined; and then to render himſelf to priſon, if the judgment 
of the.court were accordingly, | 


Mich, 


Call of ſer - 
jeants. 


Preceedence. 


Smit 


to them, And Wedneſday {ol wing, 


Mich. Term 


12 Will. 3. B. R. 1700. 


Sir John Holt Chief Juſtice. 
S$ir John Turton Juſtices 
Sir Henry Gould * 


— 


— 
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— 
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Emorandum, That upon Wedneſday the thirtieth October 
Sir Joſeph Jekyll knight, chief Jujtice , of Cheſter, Robert 
Tracy eſquire, judge of the King's Bench in Ireland, and William 
Hall eſquire, of the Middle Temple, Green, John Keen 
and Henry Turner eſquires, of Lincoln's Inn, Charles Whitaker, 
Gibbons, Philip Neve, Nicolas Hooper, James Mundy, 
John Pratt, James Selby and Thomas Carthew eſquires, of the Inner 
— 17 Thomas Bury, John Hook, Lawrence Agar and John 
of Gray's Inn, ”— in Chancery in obedience to writs 
returnable menſe Michaelis this term, directed to them, requiring 
them to take upon them the degree of ſerjeants at law ; and they took 
the oaths there, and the lord keeper Wri 5 ht made à very ſhort ſpeech 
eing the fiuth of November, 
they came to Grays Inn hall (f which ſectety the chief juſtice Holt 
was) where they rehearſed their counts, and were cufed; and then 
they walked to Weſtminſter, and counted at the Common Pleas ac- 
cording to cuſtom, the lord keeper being preſent in court all the time: 
And they gave rings, of which the inſcription was, Imperium et 
libertas. And then they made an entertainment at Serjeants Inn hall 
in Fleetſtreet, 


Note; Sir Joſeph Jekyll was made King's ſerjeant, and there- 
fore he preceeded all the others, to all of whom he was junior, 


Note; a queſtion aroſe about Mr. Tracy and Mr. Gibbons, and 
the other ſerjeants, about ſentority, Ne though they were more 
ancient to ſome of the others by admittance in their ſecieties, yet thetr 


writs 
o 


Term 12 Will. 4. 60g 


Wilbraham wer/. Doyley, 


RROR to reverſe an outlawry in Chefter. The defeni-$ C. cu 
dant pleaded, that no bail was put in before the allowance B. R. 545: 
of the writ of error, and the ſtatute of 31 Elia. cap. 3. Ae 591. 
for error in reverſing outlawries. Per curiam: This is 

no plea ; for it is well enough, if bail be put in at any time before 

the reverſal. The error here was the want of pro comitatu. 


Caweth ver/. Philips. 
Intr. Trin, 12 Will. :3, Rot. 358. 


EB T upon bond by the plaintiff, as executor of the obligee. 

The defendant pleaded, that the — made the defendant 
executor during the minority of the plaintiff, and that the plaintiff 
became executor at his age of ſeventeen. The 1 demurred, 
And per curiam, this cannot be a ſuſpenſion of the action, becauſe 
the defendant was only executor in truſt for the plaintiff during his 
minority, See . Jones 345. Dorcheſter v. Webb, Adiournatur. 


» Þ Maſon 


Mich. Term 12 Will 3. 


Intr. Hill. 11 Hl. 3. Rot. 341. B. R. 


N an action upon the caſe the plaintiff declared 
fendent, for that, ed ith canem um, 
il maſtiff, valde ferocem cuflodivit et retinuit et canem i 


canem mo- communi platea voc ata Waterflreet in, &c. ore ejuſdem canis 
— 


defendant demurred. And the exception taken to this declaration 
by the defendant's council was, that the plaintiff has not ſhewn 
that the defendant knew that this dog was vale ferox ; without 
which knowledge he ſhall not be anſwerable for any injury, that 
he of a ſudden, and unknown to the defendant, did to the plaintiff, 
And it was argued three times ſeverally, 7 Mr. Northey, Darnall 
King's ſerjeant, and Mr. Peere Williams, for the plaintiff; and by 
Mr. Boult, Sir Bartholomew Shower, and Mr. Raymond, for the 
defendant, And the council argued for the plaintiff, that though 

. In ſuch actions as this here it has been held neceſſary in many. caſes 
to ſay ſciens in the declaration; yet where the fact has ſuch circum- 
ſtances as this hath, the omitting of ſciens will not vitiate the de- 
claration,, For in this caſe the = is ſhewn to be valde ferox ; and 
then to permit ſuch a dog to go at large in the high way, is a com- 
mon nuſance; and then whoſoever receives any particular preju- 

3 Keb. 650, dice or damage, ſhall have an action, 1 Ventr. 295, A coachman 
driving a young pair of horſes in Lincoln's Inn fields, to uſe them 
to the coach, the horſes ran away with the coach, and threw the 
coachman out of his box, and run over a man; and for this an 
action was adjudged maintainable, becauſe every one ought to take 
care that his tame cattle do no injury to any body, and if they do, 
be ſhall be compelled to make reparation for the injury ſuſtained. 
And in the ſaid caſe another caſe was cited, where an action was 
brought againſt a butcher, where an ox had run out of the tall, 
and gored the plaintiff, and it was laid in default of keeping the ox 
tied up. And alſo the caſe of a monkey, which bit a child, and 
an action was brought againſt the owner for it, &c. ' And in the 
ſame caſe a diſtinction was taken, that if a fox breaks his chain, 
and runs away, and does any miſchief, and does not return to the 


owner, 
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coron. 311. Cv. Car. 

is held, that ſcienter at leaſt ought to be in ſuch caſe ſhewn in the 
declaration, and ought to be proved upon the evidence, Then for 
the ſame reaſon, if there is nothing to diſtinguiſh this caſe from the 


faid caſes but the word ferox, which imports fierceneſs of nature, 


the plaintiff ſhould have ſhewn that the defendant had notice of 
this fierce quality; for as in the one caſe he ſhall not be anſwer- 
able for the biting of his dog, without having notice that he had 
uſed ſo to do; 15 in the other caſe he ſhall not be anſwerable, 
without knowing that he was of a fierce quality; without which 
knowledge the law permits any man to keep them as domeſtick 
animals, and does not require ſuch guard to be ſet over them as 
other animals, which are not ſo familiar to human kind, and con- 
ſequently may be ſuppoſed to be more eaſily irritated to do miſchief. 
And as to the objection, that this dog was a maſtiff, and of con- 
ſequence the owner muſt know that he was of a fierce nature ; it 


487. 1 Roll, Abr. 4. 2 Sid. 127, Where it 


607 


injury, done Exod. xxi. 
y im be- ver. 28, 29. 


was anſwered, that this dog is laid to be a mungril maſtiff, and the 


law does not take notice of any ſuch ſort of dog. 3 Cro. 125. 
1 Saund. 84. where the ſorts of dogs are enumerated (but no men- 


tion made of a mungril maſtiff) of which the law takes notice. 


Farther, that admitting a maſtiff to be fierce, this mungril might 
degenerate from the fierceneſs and nobleneſs of the nature of the 
maſtiff by the mixture of the Hpecies. Beſides, that in the caſe of 
a maſtiff ſciens ought to be in the declaration; as the caſe is, Cro. 
Car. 254. Boulton v. Banks, As to the objection, that this was 
in the high way, and therefore the maſter ought to give ſatisfaction 


for the injury done by his dog, becauſe he ought not to permit the 


dog to go at large there; it was anſwered, that jt does not appear 
that it was in the high way, for it is only ſaid in communi platea 
but it is not ſaid, that the ſubjects uſually reſort there, or paſs 
through it. Now it muſt be granted, that a man may be indicted 
for a nuſance erected in communi platea ; but that muſt be as done 


in 


A 
1 
even norte OXEN, in which a man has a 


dogs, fo familiar to mankind, and dogs; 


chief, otherwife an action will lie againft him; but otherwiſe of 
dogs, before he has notice of ſome miſchievous quality. But in 
A horſe put to the former caſe if the owner puts a horſe or an ox to graſs in his 
gras oe field, which is adjoining to the highway, and the horfe or the 
ox breaks the hedge, and runs into the highway, and Kicks or 

gores ſome enger, an action will not lie againſt the owner; 
otherwiſe if he had notice, that they had done fuch a thing be- 

fore. Now for any thing that appears ta the contrary, the owner 

might not have had this dog but one day or two before, and did 

not know of this fierce nature; and then the dog, becauſe the 

door was left open, ran out, and bit the plaintiff; it will be very 

hard, to ſubject this defendant the owner to an action for it. 
Otherwiſe, if the defendant had known before, that this dog was 

of ſuch a fierce nature, for he ought to have kept him in at his 

peril, And per Holt chief juſtice, If A. has a dog uſed to bite, 

Sc. and he knows it, and he gives it to B. B. being conuſant of 

this quality; if the dog bites, Cc. an action will lie againſt B. 
Otherwiſe if B. had not been conuſant of this quality. And (by 

him) the law does not oblige the owner to keep the dog in his 

Houſe; for if the dog break a neighbour's cloſe, the owner will 

not be fubject to an action for it. Poph, 161, . Tones 131. 

But if a fervant leaves open the ſtable door, and a coach-horſe runs 

ont and does miſchief, it is otherwiſe. But Gould juſtice was of 

opinion, that the declaration was good ; becauſe the averring, that 

the dog was fierce, made the owner liable to an action fot an in- 

jury done by ſuch a dog, becauſe he did not keep him in a fafe 

place. But adjeurnatur, And afterwards the parties agreed be- 

tween themfelves, and each of them bore the loſs of what each had 

expended, and therefore no judgment was given. See 20 Eaw. 4. 11. 
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Rex ver. Browne et al”. 


Certiorari was granted to remove all indi 
A . and D. And they return one I 
other againſt C. and another againſt D. 
dicted alone by themſelves. And upon: 
dictment in which B. was indicted ; 


and the 


Dier 34. 
t And, 


therwi Ty . : - 
bad been, vel per quod aliguis earum inditfatus 8 * 


cgſtit. | 
E el OFT 
F J N G V+ \ | | 
Rex wer. Lamb, 

10 9 : bay +4 s \ . 


AN indifiment againſt Pim, for bavipg Gid malicoully, mais. 
url ar rent 20g aid maliciouſly,, Mag- dme 
IH 1 * att Litchfield Fete Aurum, 9 a fre 
made b y rn inte the ing 8 Bench. . And motion Was aſe Latin. 
reyes Me. Hawkins and Mir. Muſe, to, mach it, begaile it was 
7Q * reaſon 
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a quod partitio 
abilis fit, | | 
E a 
Read ver/. Hudſon. 
You are a; ' | N+caſe' for words the plaintiff declares, that he was a laceman, 


n tunc exiſlens tenementum de J. S. intraverunt, and the faid J. 


tenant has, di ſſei ſt. , et ejeflum, extratenuere. And J. 8. 

_ — REES will, which is not within any 4 the — 
preſs diſfeiün. But Mr. Lechmere ſaid, that the diſſeiſit. ſnould be intended diſc. 
F. N. B. 248. fyerunt ; which implying, that the tenant in poſſeſſion had a free. 
1 32% hold, it ſhall be well enough, according to 3 Leon, 102. Pan. 
Far. 115, 277. Allen 49. But Mr. Thompſon e contra ſaid, that 1 Sid. 102, 
. 23, 138. poſſeſionatus is held to be ill; and 1 Ventr. 306. diſſciſtvit is held ill, 
6 Mod. 1 95. But per Holt chief juſtice there ought to be a poſitive charge of : 
1 Hawk. 94. diſſeiſin; but it is put only adjectively, and an expulſion is not 
a 1 laid; but that J. S. diſſeiſit. et eject. extratenuere ; which is a con- 
— — cluſion without ſufficient premiſſes. And therefore the inquiſition 


was quaſhed. Ex relatione m'ri Jacob. 


89 Finch verſ. Ranoẽ-w. 


145. 

Error dense - f u . | „ 
nie upon 2 Writ of error was brought upon a judgment, quod partiti 
judgment in | 


Juden fieret, in a writ of partition, and before the final judgment, 
partition be- | | | 
fore the final And therefore the record was held not to be removed, and the 
Judgment, writ was quaſhed. Ex relatione m'ri Jacob. - SEx 5971 


raſcal, you: JF and that the defendant, ſpeaking of his trade, ſaid » ſuch words, 


"= _ Sc. and he lays another count, and ſays, that the defendant 


you are next ulteriori malitia ſua de flatu of the plaintiff colloquium haben 


one ROY ſaid theſe words, © You are a raſcal, you are a pitiful ſorry raſci), 
4 Uadeſman. you are next door to breaking,” quorum quidem verborum (omit 


aftionable. ting praetextu of any like word) the plaintiff” ſuſtained a ſpeci 
al . damage, ad damnum, &c. Upon not guilty pleaded, and verdi 
Keb. 6o2, for the plaintiff, Darnall King's ſerjeant moved in arreſt of judg: 
644. ment, that the words of themſelves are not actionable. For there 
are many caſes, where defamatory words have been held not ok 
8 | ; | 5 tionable. 


* 


10 


Snow verſ. Firebrace. 


HE plaintiff declared, that the defendant, in conſideration 8. C. Salk. 
X that the plaintiff had found him ſufficientia * $39: 


s 8. C. 12 Mod. 
htionem et cubile pro divenſis memſibus ultimo praeteritis, aſſumed to 434. 


pay him as much as he ſhould deſerve, and avers that he deſerved 4/«mp/it upon 
ſo much, &c. Upon non afſumpfit pleaded, verdict for the plaintiff. % t ha. 
And a motion was made in arreſt of judgment, that this declaration ving found 
was intirely uncertain, having neither certainty of time nor of things. fuffcient 
But per Holt chief juſtice. He did not know, why the uncertainty; * —_ 
of time was worſe than the uncertainty of things, which have been 
oftentimes adjudged good. And (by him) it is enough to aver, 

quantum meruit. Ex relatione m'ri Jacob. 


Clapcott ver/. Davy. 
Naebitatus afſumpfit and quantum meruit, for work done, and Award of ſa- 
goods ſold and delivered. The defendant pleaded an award, by pant A 
which it was awarded, that the plaintiff. for the work done, &c. 3 
ſhould accept a bill of ſale before made of the eighth part of the good. 
ſhip Fortune, or a like bill of ſale to be made, and that the plain- 
tiff and defendant ſhould give to each other general releaſes.” The 
plaintiff demurred. And Mr. Branthwaite for the plaintiff took 
exception to the plea. 1. That the award is pleaded to extend to 


all the promiſes, whereas it appears, that it extends but to the 


work done, and therefore the defendant ſhould have pleaded non 
aſumpfit to the: promiſe for the goods ſold. and delivered; and for 
want of this the plea is ill. For an award is no plea in bar, un- 
leſs ſomething be awarded in ſatisfaction of the plaintiff's demand; 


and nothing being awarded for the goods ſold and delivered, it is 
ul, For though there is a general relcaſe awarded, yet of itſelf 


that 


* 
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And Holt chief juſtice faid, that 
goods fold and delivered, 
of Freeman v. Bernard, nothing 
general releaſe. If the bill of fale had 


d, that the defendant is not enjoined to do it, which is the only 

ſatisfaction that the plaintiff ſhould have. But the award is only, 

that the plaintiff ſhould accept. And then the plaintiff cannot be 

barred, nothing being awarded to be done by the defendant in 

| ſatisfaction. e K 

Aſterwards at another day (abſente Holt chief juſtice) Mr. fer. 

jeant Cartheto urged, that if the firſt objection ſhould be allowed, 

the declaration might be ſo varied as to make no award pleadable. 

To the ſecond objection, he cited a caſe very lately adjudged- in 

Hooper v. the Common Pleas between Hooper and Hurt, where an award 

2. was, that the defendant ſhould pay to the plaintiff 104. and fetch 

made good by away his mare and colt; and upon exception it was held to he 

implication. mutual, and implied a delivery by the plaintiff; and it was ad- 
Arie 247" judged accordingly, for ſupporting of honeſt awards. 
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But Mr. Branthwaite anſwered, that the words of the award 
are, that the work done was rated at 32 . and that for that the 
plaintiff would accept a bill of ſale, Sc. Now no action for goods 
ſold and delivered can be brought for work done. e 


And per Gould juſtice it is without doubt, that if nothing be 
awarded but the general releaſes, the plea will be ill. Tben 
leaving them out of the caſe, this award cannot extend to this de- 
mand. For though it is objected, that the goods ſold and de- 
livered is the ſame demand with that for work dene, yet the 
court cannot take notice of that upon ſuch generality. But if the 

defendant had ſhewn it by particular averments, it might have been 
conſtrued to be within that part of the award. And averments 
are admitted in pleading to make an award good. 2. The {- 
cond objection feems to be a good objection, for an award cannot 
\ | be made good by implication. If the defendant would not have 
= 4 | delivered 
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PON a habeas corpus the ſheriff returned, that Watts was in 8. C. « Selk. 
his cuſtody upon a capias in withernam. and the caſe was, 5*'- 

that a homine + =. == 4 brought; and the ſheriff returned an nf 5: 
inquiſition, f 


g. that the party was eloined by Watts; and upon 8. C. 12 Med. 
that a capias in withernam iflued, and the defendant was taken ROE 
upon it; and a motion was made to the court, that Warts might _ 
be bailed. And upon ſeveral motions, this caſe being a new 

caſe, the court took great conſideration upon it, and reſolved theſe 


matters. 


1. That the defendant cannot be bailed upon the habeas corpus, In bomine re- 
being taken by the King's writ; and that therefore the defendant's H the 
counſel moved too ſoon, the writ not being returnable until ofabis noche baff 
Martini, which was almoſt fifteen days after the firſt motion upon a Balea, 
made in this caſe ; but the defendant ought to come in when the (7p«: before 
writ was returned, and demand a declaration, and plead non cepit, — — 
and then the court will bail him. And as to the objection 
made, that men had been bailed upon appeal of murder brought 
againſt them, before the return of the writ, Holt chief juſtice a man cannot 
confeſſed, that he had known ſome judges do ſo at their chambers, de bailed upon 
but that he always looked upon it as a miſtake, and that it could fen before 


the return of 
not be done. the writ. 


2. Reſolution, That upon a plea of non cepit the defendant ſhall Upon a plea 
be bailed. In Keilw. 71. 4. and Fitzb. nat. bre. 74. e. it is reſol- 9 tt the 
ved, that after an elongat. returned the defendant may plead non ſhall be bail. 
cif; (and there is no difference between a homine replegiando and ed. if he be 
| common replevin of cattle) and the reaſon is, becauſe the ſheriff —_— 
cannot make a return, but that the cattle are eloined, or that no ; if he 
perſon came to ſhew, Cc. or a delivery; but he cannot return, appears at the 
that the defendant uon cepit the cattle, becauſe it is ſuppoſed in the 2 
writ, and is the ground of it, which the ſheriff cannot falſify, and 4d, he ſhall 
therefore caſe does not lie againſt the ſheriff for a falſe return, if he not put in 


makes ſuch a return; and for the ſame reaſon the defendant ſhall 8s 


Returns in re- 


not be concluded by it, but when he comes, and denies the return by plevin. 

plea of non cepit, his denial ſhall be as good as the ſurmiſe of the Caſe for falſe 

writ, and rather better, becauſe the proof is incumbent upon then. 

plaintiff. And then what reaſon is there, that the defendant ſhould 
"WW . not 
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ſaid, that he never 
ſheriff could not make | 
writ is but bare ſurmiſe; and it has been reſol 
defendant may appear and plead non cepit 
elongatus, Then it will be conſiderable, gui 

ing of the withernam. If elongatus be returned, and the defendin; 

comes in, and pleads non cepit, this ſuperſedes any withernun, 

and the return of the clongatus is as ſtrong before tlie award of th: 
qvithernam as after, and the award of it does make the return 

ſtronger, being but the natural conſequence of the return of an 
Withernam is elongatus. The withernam is but meſne proceſs; and cannot be 
but m/e an execution, becauſe it is granted before judgment. The inten 
" of the ſuit is to recover damages, and if it be found againſt the de- 
fendant, by a new capias in withernam by way of execution he 

may be impriſoned for ever. But this court cannot convert meſir 

proceſs into execution. In replevin for cattle with adbuc detine, 

Propery damages given for the cattle will change the property; but liberty 
changed. js not eſtimable, and therefore will alter the cafe. 11 Hen. 4. 10. 
7 Edw. 4. 15. If upon an elongata returned the defendant's cattle 

are taken in withernam, yet upon the defendant's appearance, and 

pleading non cepit, or claiming property, the defendant ſhall have 

bis cattle again, and if they are eloined, a withernam againſt the 

plaintiff. For if the property, or taking, be in queſtion, there is 

No reaſon, that the plaintiff ſhould have the defendant's cattle. In 
the ſame manner there is not any reaſon, that the defendant ſhould 
continue in priſon, If an elongatus be returned to a homine re- 
plegiando, and the defendant comes in, and pleads non cepit, he 
ſhall not give bail, but ſhall be in court without bail; but if he 
is brought into court in cuſtody upon the wwithernam, then he mul: 
put in bail, which is but a continuance of the former taking ; and 
ſo it was in the caſe of De La Baſtine. The caſe of De/igny, Ran 
474. is an odd incoherent caſe; and Holt ſaid, that he was ſort), 
that the ſaid caſe was reported, but that it was reported truly a 
it was, for if the court could not bail him, how could the cout 
take a ſum of money to be depoſited for his liberty? As t0 
the objection made by Mr, Cowper, that there is a writ in the Re- 
git. 79. a. where the lord of a villain being taken upon withernun 
brought a writ directed to the ſheriff commanding him to bail him 
upon delivery of the plaintiff; and therefore that the . 

4 | ous 


the ſuppoſal of 


replevin denies the taking, he ſtody 
the bare 7 of the writ. A queſtion has been made, whether 
the plaintiff could have another withernam, if the court ſhould bail 
the defendant upon this. Suppoſe he could not; if a homine re- Proceedings 
plegiando be brought, it is a good return, that the defendant claims "Po" 1 
him as villain, but upon the return of the writ to the court if an 
rſons come into the court and give ſecurity to have the plaintiff 
in court at a day certain, a writ ſhall iſſue to the ſheriff to deliver 
the plaintiff, and upon the coming of the plaintiff into court at the 
day, he ſhall give new ſecurity, to appear in court de die in diem 
until the plea be determined, and if judgment ſhall be againſt him, 
then his hail to bring him in and deliver him to the defendant; and 
if he cannot find fuch bail, then he ſhall be committed to the cu- 
ſtody of the marſhal, and at the end of the ſuit ſhall be brought 
by him into court and delivered to the defendant. 8 Hen. 4. 2. 
Fitzh, mainpriſe, 23. And the ſaid bail is but for eaſe of the 
cuſtody, But if judgment be given againſt the defendant, then his 
bail ſhall render him in cuſtody again, and then he is in upon the 
former withernam, And he likened it to the caſe where a man 
in execution brings an audita querela upon a deed, or for nonage, 
and is bailed, and judgment being againſt him, is rendered into cu- 
ſtody, he is in upon the former judgment. But then the queſti- 
on is, that if he ſhould not be rendered, whether this court can 
award a new withernam. And as to that he likened it to the 
caſe, where a man is bailed to appear de die in diem upon an appeal 
of murder, if the defendant makes default, proceſs ſhall ifſue againſt 
the bail, and a capias againſt him, and if he renders himſelf, he 
ſhall be in upon the appeal. If the defendant be in upon the elon- 
gatus returned, and pleads non cipit, and the iſſue be for the plain- 
tiff, the judgment ſhall be the ſame; but a withernam ſhall be 
awarded, becauſe the plea of non cepit was a ſuſpenſion of the 
award of the withernam, and therefore the ſaid ſuſpenſion being ta- 
ken away, a withernam ought to. iſſue, As where an inquiſition 


upon 
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ved. So if the defendant 

withernam be awarded, that ſtops the awarding 

ſuch plea is determined, all is at liberty again, to award a wi 
nam. Holt chief juſtice confeſſed, that he did not know any pre- 
cedent for ſuch a proceeding, but that it is agreeable to the reaſon 
ws" of the common law. If the bail do not render the defendant, 
m_ they will forfeit their recogniſance, and a new withernam will if. 
' * ſue, as a new capias in the caſe of an appeal aforeſaid. The bail 
Here is but an eaſe of the former cuſtody, and when the defendant 
is rendered, he ſhall be in cuſtody ab initio. And per Holt, there 
is no reaſon, why the defendant ſhould not have his liberty pending 

the ſuit, as well as the plaintiff. * 


Gager dilive, 3. It was prayed by the counſel, that the defendant might wage 

— deliverance; and Old Entr. 94. was cited. But it was reſolved, 
that when the defendant pleads non cepit, he ſhall not wage delive- 
rance, becauſe he cannot deliver, whom he never took. 


| Condition of 4. Reſolution, That the bail ought to be bound in a ſum cer- 


the recogn* tain, with condition that the defendant ſhall _= de die in diem; 


up vb — and if judgment be againſt him, that they ſhall render his body is 


plegiands.,. vithernam ibidem remanſurum, quouſque he render the party, and 
ſuffer him to go at large. 1 


The plaintif: But then the opinion of the court being, that the defendant 
is demandable could not be bailed, until after he had pleaded non cepit; the plain- 
2 3 tiff refuſing to declare, the queſtion was, whether he was demand- 
'n "vithernan able upon the 207thernam or not. And Holt chief juſtice delivered 
after a boning the opinion of the court, and ſaid, that whenſoever a writ 
aud it he does awarded, that is returnable, the day of the return is always a day 
nor appear be to both parties to appear, and though the writ be returned not {er- 
on be non. ved, yet the defendant may appear,“ to r any ill conſequence. 

g The next adjacent towns, in the caſe aboveſaid, have no day upon 
the di/iringas to appear, it being only for levying the damages, &. 
. as, aforeſaid, and yet they may appear, and the proſecutor mul 


EY appear 


that the defendant attacbiatus 


which they refuſed; upon hic 


„ fl 
af Se. 
ad reſpondendum, &c. de placito 
quare cepit, &c. are made in ſuch, manner, becauſe in conſequence 
of law it is an attachment, the defendant being obliged to appear 
upon the peril of a/withernam., But he ſaid that he. wiſhed, the 
record were made in this manner, beginning, Dominus rex manda- 
vit, Cc. and ſo to ſhew the replevin, and the withernam, and 
then all the proceedings would appear, as Rafi, 560. in the caſe of 


a a common replevin. And it is like the courſe in the King's Bench, Entries of 


to recite writs in ſuch manner; but in the Common Pleas only the — the 
ſubſtance of it. And as to the objection made by the counſel, at large. 


that it was abſurd. to imagine, that the | plaintiff c make an at- 
torney, when he was eloined, c. Holt chief juſtice anſwered, that 
the ſame perſons, who ſued this writ in the name of the plaintiff, 
might make an attorney for him, and that is the conſtant courſe. 
But it would be a very ſtrange thing, if the plaintiff ſhould not 
be demandable; for then a man might run away, and a homine 
rep/egiando might be ſued againſt J. S. for a ſuppoſed taking, Cc. 
of the man, and: J. S. upon this would be kept in priſon for ever. 
And the court exhorted the agent ay to declare, Cc. 

the court in anger rebuked them, 
and ſaid, that they did it only to embaraſs the court. But how- 
ever they would not declare. Upon which, the plaintiff, being de- 
manded and: not appearing, was: nonſuit. Note, That Sir Bartho- 
lomew Shower eited two caſes, whete men had been bailed upon a 
withernam, -Mich, 5 Ten. 4. Rot. 25, Hil, 16 Ric. 2, Ref. 16. 
Ex relations mri. ach. 280) 595 F* 
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Holt chief juſtice ſaid, that the rule without doubt is good, that 
ſufficient cauſe ought to appear in certain, becauſe the king's coury 
are judges of their juriſdiction, and not themſelves, and therefore 
they ought to ſhew, that the matter was within their conuſance. 
And for the ſame reaſon doubtleſs the fignificavet is ill, and there. 
fore the defendant may in Chancery ptocure the writ to be ſuper. 
ſeded. But the King's Bench cannot deliver a man arreſted u 
the King's writ, becauſe the Chancery has granted it where t 
ought not to have granted it. If the certificate be ill, the Chan- 
cery ought to ſuperſede it; but the King's Bench .cannot 
upon it, becauſe it is not before the King's Bench; for the King's 
Bench cannot give judgment upon a recital, where another' court 
is poſſeſſed of the original, In error brought upon a judgment of 
the Common Pleas in debt, an exception was taken, becauſe the 
writ, as it was recited in the declaration, was artacbiatus, where it 
ought to have been ſummonitus, and therefore ill; but the coutt 
refuſed to allow the exception to be taken, becauſe the writ wu 
not before the King's Bench, but only by recital z but it was held, 
that dimunition ought to be alleged, and a certiorars ſued y and if 

upon that an original was returned which was attachiatus, tht 
judgment ſhould be reverſed, | 


But then the grand queſtion was, whether this uncertainty it 
expreſſing the cauſe would vitiate the writ, and then whether the 
court would quaſh it? And in proof of the affirmative, Mr 
pl. 667. Cro. Yar. 566, Cro. Car. 196, 199, V. Yones 216. 


Hil, 29 & 30 Car. 2. B. R. Rex v. Price, it was agreed, thut 


juſtice ought to be done here upon the writ, 1 Ro/l, Rep. 130 
T. Jones 89, were cited, 
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rot. 54. there are two with cauſe. 2 Jac. 1, rot. 54. there 
is one without cauſe, and another with the cauſe. In the time of 
King Charles II. there is one the ſame with this here, and another, 
gliorumgue, and one u the ſame roll, decimarum only. And 
though in ſeveral of the ſaid precedents the cauſe is not well ſhewn, 
yet its being ſhewn in ſome manner, ſhews the opinion of the 
courts to have been, that the ſtatute had made ſome alteration ; and 
therefore at this day cauſe ought to he ſhewn, And that is agree- 
able to reaſon; for when the ſtatute makes the writ returnable here, 
it is on purpoſe that this court ſhould judge of the cauſe ; otherwiſe 
it had been idle to make the writ returnable here, and eſpecially 
when the proceſs ought to differ according to the difference of the 
cauſe for which the excommunication was, As to the nine cauſes 
mentioned in the act, an alias ought to iſſue with a penalty, &c. 
Then this court _ poſſeſſed of the writ, and it not expreſſing 
the cauſe ſpecially, but in the disjunctive, the writ ought to be 
quaſhed, Before this ſtatute they ought to have reſorted to the 
Chancery, and procured a ſuperſedeas there, 2 Inſt. 623, But that 
cannot be done now, becauſe the writ is returnable here. But be- 
cauſe the cauſe is ſhewn 3 out of the writ, it ought to 
be quaſhed, and a ſuper/edeas awarded, But a habeas corpus is a very 
improper method to diſcharge the party, for he is 'well arreſted by 
virtue of the King's writ, and cannot be diſcharged whilſt that is 
In force, And it is a good return to the habeas corpus, that he is 
in cuſtody by writ of excommunicato capiendo, 


Gould juſtice ſaid, that before the 5 Elia. cap. 23. this court 
could not diſcharge a man taken upon an excommunicato capiendo, 
unleſs he was excommunicated pending a prohibition, And he 
agreed, that this court had power to quaſh the writ, and award 
a 1 where the cauſe is not ſufficiently expreſſed; but he 
made a doubt, whether there was here any ſuch uncertainty z for 
the five ſeemed to him to be accumulative. 


But 
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ſoiritual court on ht to be regarded; as in a libel for 
orm is to fay, x ſpoke ſuch 
a prohibition was denied to be granted 


Coaſin's caſe. Jn Trinity term following Couſins was brought up on a babes 
corpus, and the return was, that he was arreſted upon an excommu- 
nicato capiendo, And there was a fatal exception to the writ for 
the uncertainty of the cauſe (it being pro non reparatione ſortis fur 
munimentorum coemeterii de B. which was agreed by the court to 
be uncertain and bad) and yet they would not diſchärge him upon 
the habeas corpus, but compelled him to procure the writ to be re- 
turned. And then they deferred to quaſh the writ, becauſe the de- 
fendant was not preſent in court, as He ought to be. Ex relatine 


m'ri Jacob. 


Harman ver/. Owden. 


Aſſumpſit. 


HE plaintiff declares, that the defendant in conſideration of 


8. C. 1 Salk, 2nſiderati 
140. TRY 201, paid to him by the plaintiff, aſſumed to deliver to the 
8. C12 Mod plaintiff at or before the eighth of January forty-five. quarters of 


Uncertainty. Oatmeal, et ſex cribra avenacea, Anglice oatmeal ſplitted and hai 
8. C. Comyns ſieves, and a fan, out of a ſhip into a barge to be brought there 
10 by the plaintiff for the ſaid purpoſe; and be avers, that upon the 
eighth of January he brought there his barge, and the defendant 

non deliberavit upon the eighth of January, Sc. Upon non al- 

ſumpſit pleaded, verdict for the plaintiff, And Mr, Cowper moved 

in arreſt of judgment, 1. That the ſieves being of divers ſorts, ibe 

Page ſhowild have ſhewn how many of each ſort were to habe 

een delivered. To which Mr. Broderick anſwered, that in trel- 

paſs or trover this might have been a good exception, but not n 

% e where we ought to declare as the agreement was. And 

ol chief Juſtice rata, k jat if the agreement was 1 5 95 uncer- 

tainty could not vitiate it; but the defendant has his election, - 

I man 
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. ception, chief 
that the plaintiff ou | 
him) it would have 

miſe was, to deliver the things out of a ſhip into 
brought by the plaintiff on or before, Gr. and 
only, that he did not deliver upon the day, and not | 

not deliver before, yet in ſuch a caſe as this it will be well enough. 
For though the defendant has his election, to deliver before, &c. 
yet there ought to be a concurrence of the plaintiff, and he ought 
to be ready to accept them; for the defenda..t cannot make a 
tender before the laſt day, to oblige the plaintiff to accept them; 
and if he comes before-the laſt day to make a tender, that will not 
excuſe him from making a tender or delivery of the goods u 
the laſt day, according to 3 Oro. 14, 73: where a place is appoint- 
ed for payment of money* For if the plaintiff be not ready there 
with his barge, the tender will not be ſufficient. And therefore 
ſince the laſt day is the time appointed by the law, when the one 
is obliged to deliver, and the other to receive, it will not be pre- 
ſumed, that the plaintiff was there before with his barge ready to 
receive them, But however, it is aided by the verdict; for if there 
had been an actual delivery, the jury could not have found for the 
plaintiff; for at this time performance is given in evidence upon 
non aſumpſit ; and if the defendant had delivered the goods, it had 
been non afſumpfit z and therefore no delivery being proved, they 
gave a verdict for the plaintiff, And judgment was entred for the 
plaintiff, Holt cited 2 Saund. 350. Peters v. Opie, 1 Sid. 15. 
1 Saund, 228, 1 Ventr. 119. Ex relatione m'ri Jacob. 


without verdict 
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Memorandum, That Sir George Treby knight, herd chief Juſtice 
of the Common Pleas, died the thirteenth of December in this 
vacation of -an afihma at Kenſington Gravel pits. © 
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Hilary Term 
12 Will. 3. 1700-1. R R 


Sir John Holt Chief Juſtice 

Hir John Turton 

Sir LA _ — 
out of the Exchequer the 
twenty-eighth of January in Juſtices 
this term. 


Sir Henry Gould ) 


Memorandum, That Mr. ſerjeant Bury was made a baron of th 


— 


Excbequer the taenty-eighth of January in the room of Mr. barn 


Powys removed into the King's Bench. 


Memorandum, Mr. ſerjeant Whitaker was ſworn one of th 


King's ſerjeants the eleventh of February in this term. 


Memorandum, That Mr. ſerjeant Levinz died the twenty-ninth if 


January in this term at Serjeants Inn in Fleetſtreet. 


iin Fiſher ver/. Wigg. 

14% Ear 

8. C. Wms. Intr. Trin. 11 Will. 3. B. R. Rot. I 56, 

I 4. | | 

5 ©. Comyns N ejectment the matter in law in queſtion was thus. A cop): 
3 Salk 206. holder ſeiſed of cuſtomary lands in fee at the will of the lord, 
8. C. 12 Mod, Fe. according to the cuſtom of the manor, ſurrendered them, 
_ 5 Fc. to the = of his wife for life, and after her deceaſe to the 


B. C. and D. uſe of B. C. D. E. and F. his children, equally to be divided among 


equally to 1 them, and their reſpective heirs . igns for ever. And the) 


then. 


wert 


ſin chief juſtice in Beck's caſe. Littlet. Rep. 344, 5. that in expo- 
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ment ought to be entred for the plaintiff, becauſe the children (by 
him) were tenants in common. And he ſaid, that the queſtion 
aroſe upon theſe words [equally 
their reſpective heirs and aſſigns for _ 


And in pronouncin 
his opinion, he ſaid, he would purſue the 


me rules with Richar 


fition of deeds all parts of them ought to ſtand, and to have effect, 
if they can; and that the' parties intention ought to be purſued, 
unleſs ſuch expoſition would contradi& the known rules of law. 
He could not find any expreſs authority, where this point hath 
been ſettled ; but the force of the authorities in the books ſeem to 


warrant his opinion. The preſent queſtion does not depend upon 


words which will create an eſtate, but which ought to qualify an 
eſtate; and in ſuch caſes the intent of the parties ought to be pur- 
ſued. There are no particular words neceſſary to create a tenancy 
in common. Littlet. ſect. 292, 298. Co; Li. 189. a. In the 
caſes of frank marriage, and exchange, there are neceſſary words 
of art in the creation of them, which cannot be omitted ; but in 
caſes of tenancies in common no ſuch preciſe words are requiſite ; 
for if they divide the eſtate, and ſhew that a ſeveral property was 
deſigned to each party, it is ſufficient. For the making of a te- 
nancy in common does not add to the eſtate, but qualifies it ; as 
in the creation of an eſtate in fee-ſimple, it is neceflary to add the 
word heirs, but tenants in common may releaſe to one another 
without it. A joint eſtate in the premiſſes may be altered in the 
babendum. As Hob. 172. lands are given to two, habendum, the 
one moiety to one, the other to the other, they are tenants in com- 
mon ; and there is no other reaſon for it, but becauſe the habendum 
ſhews the intention of the parties, that they ſhould have ſeveral 
intereſts, If A. gives lands to B. and his heirs, habendum to him 
and his heirs, it is a fee; but if he goes on and ſays, that if B. 
dies without iſſue, the remainder to C. &c. it is tail, becauſe the 
latter words correct the former, Plaud. 541. Littlet. 345, Then 


if 
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theſe words will make a tenancy in common in a will. 
this caſe the intent of the parties appearing to be, that they 
have it in common, that ought to be 
moreover this caſe is of a uſe, which reſembles that of a will. 
The caſe of Brookes v. Brookes, 2 Roll. Abr. 67. is a ſtrong caſe, 
where a copyholder ſurrendered his copyhold to the lord, without 
limiting a uſe, and afterwards the lord concgſit ſerfinam of the 
copyhold to the tenant, habendum to him and his wife and the 
heirs of their two bodies; and there though the wife was named 
only in the habendum, it was held, that ſhe would take an eſtate- 
tail; in a common caſe it would have been ill, becauſe ſhe was 
not named in the premiſſes; but the intent of the ſurrender was 
taken in the ſaid caſe to have been to the ſaid uſes, and therefore 
the manner of the grant was not material, it being only an expla- 
nation of the ſurrender, Now this caſe is ſtronger, becauſe it i- 
the expreſs limitation of the uſes upon the ſurrender. And it was 
alſo held in the ſaid caſe, that the ſurrender of a copyhold hall 
be expounded according to the intent, as a will. The caſes of 
grants in futuro are ill, becauſe they are repugnant to the rules of 
law ; but that caſe of a uſe was held good; though it was contrary 
to the known rules of law. He ſaid, he could not ſhew any 
caſe, where this point has been ſolemnly — but there are 
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Totr. Paſch, Parallel caſes. The caſe of Smith v. Johnſon, Paſech. 32 Car. 2. 


32 Car 2. 
B. R Rot 


64. 


CLates ia B. R. divided between them, to the uſe of them and their heirs; up 
the breaking of the caſe Scroggs chief juſtice and Dolben rac 


187. 


was the caſe in point, but no judgment was entred upon the roll; 
the caſe was, a feoffment to two and their heirs, equally, to be 


were of opinion, that it was a tenancy in common, but Janes 
juſtice was of another opinion, upon the difference objected here 
between a deed and a will. So Co. Li. 190. 5. if a verdict _ 
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Owen 127. where a 
received of J. S. 40/. to be equally divided between A. and B. 
and to their uſe ; this was held a creation of a ſeveral debt of 20 /. 
to each of them, being in the caſe of a perſonal duty; but Ter- 
ien ſays, that it is not like the caſes of intereſt, where land or a 
leaſe is given to two equally to be divided between them, for 
there they are tenants in common; and he makes no difference be- 
tween a deed and a will. There has been a notion of a diſtinction 
between deeds and wills, and the ſaid diſtinction is taken in the 
caſe of Lewen v. Cox, 3 Cro. 695. by Coke then attorney general. 
He ſaid, he did not know, that the ſaid point had ever been de- 
bated. So in the caſe of Furſe v. Weeks, 2 Roll. Abr. go. and 
Stile 211. the ſame diſtinction is taken by lord Rolle, but it is only 
an opinion of his obiter; and farther, it differs from this caſe, be- 
cauſe this caſe is of a uſe, that of a grant or feoffment, which is a 
conveyance at common law, but uſes are governed by the intent 
of the parties, and ought to be maintained, if they can poſſibly. 
Theſe words import ſomething miore than ordinary, and therefore 
the intent ſeeming to him to be uncontrovertible, he was of opi- 
nion, that the plaintiff ought to have judgment. 


man 
be 


Turton juſtice argued alſo of the ſame fide for the plaintiff, and 
much to the ſame purpoſe. But he added theſe reaſons alſo, why 
the intent of the ſurrenderor ſhould be taken to be, to create a 
tenancy in common; becauſe if any of the five ſhould die without 
iſſue, his part would deſcend to the eldeſt ſon; if they had iſſue 
this would be a provifion for their families, which might be the 
ſole reaſon that prevailed with the ſurrenderor, to give it away 
from his eldeft ſon, and of conſequence he would not remove it 
from his eldeſt ſon any longer than the ſaid reaſon continued. He 
cited alſo ſeveral caſes of wills, where words leſs ſignificant had 
been conſtrued to make a tenancy in common, Cro Eliz. 695. 
Lewen v. Cox, Deviſe to his two ſons equally and their heirs, te- 
nancy in common. 3 Co. 39. 5. Ratcliffe's caſe, The words, 
equally to be divided, in a will, tenancy in common. The ſame 


law of the words, part and part alike, Cro. Car. 75. Thoroughgood Lit 


and Jagues v. Collins. Stile 434. Torret v. Frampton. Deviſe to 
4. for life, remainder. to B. C. and D. and their heirs reſpectively 
for ever, B. C. and D. were tenants in common. And from 


thence he inferred, that theſe words being ſtronger would make a 


tenancy in common in a deed. He cited the caſe in Litilet. ork 
7 x 298. 


„* 


Rep. 45. 


ö a tenancy in common. 
that if this before the ſtatute of uſes, it would 
been taken in equity according to the intent of the ſurrenderor, 

be a tenancy in common; and now fince the ſtatute has executed 

the uſe into poſſeſſion, it ought to have the ſame conſtruction in 

a court of law, that it would have had before the ſaid ſtatute in 3 

gorrenders of Court of equity. Then he cited caſes, to prove, that ſurrender; 
— ought to be conſtrued favourably, and had been oftentimes taken 
conſtrued fa. contrary to the rules concerning conveyances at common law ; and 
vourably. that they ought to be taken ſo, in regard that they are conſider. 
able as wills, becauſe oftentimes made by the ſurrenderor in extre. 
mis, when he is inaps conſilii. And therefore he cited Cro. Jac, 

434. 2 Roll. Abr. 67. Brookes v. Brookes, and alſo 1 Saund. 151, 

Wade v. Bache, where a copyholder in remainder ſurrendered his 
remainder to the uſe of the tenant for life, and after his death to 
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the uſe of himſelf and his wife, Cc. and though the limitation 

for the life of the tenant for life was void, and ſo by conſequence R 

by the common law the remainder would have been void alſo; yet . 

it was held, that in caſe of a copyhold it ſhould be taken as 1 0 

mediate ſettlement upon the huſband and wife after the death of O 

the copyholder for life. He cited 2 Ventr. 367. in Chancery, t 

where a covenant to ſtand ſeiſed to the uſe of A. for life, and a 
afterwards to two, equally to be divided, and their heirs and aſſigns b 

for ever, was adjudged by the lord keeper North, to be a tenancy Po 

in common, And for theſe reaſons he was of opinion, that judg- 0 

ment ought to be given for the plaintiff, | f 

ö Holt chief juſtice e contra argued for the defendant, that this 5 
was a jointenancy. And he made two points, 1. Whether theſe {} 

words would make a tenancy in common in any deed. 2, Whe- hy 

ther this caſe ſhall have a more favourable conſtruction, becauſe it c 

is in caſe of a copyhold, or becauſe it is a conveyance by way of de 

uſe. And he gave his opinion to the ſecond point firſt; that as to * 

the raiſing and paſſing eſtates, copyholds ought to be governed by tu 

Poph. 39, the rules of the common law. 4 Co. 29. 6. And as to Broobe's to 
8 fac. 36. caſe, Poph. 125. 2 Roll, Abr. 67. and the ſaying in Popham, that WW c 
3588 4 2 the caſe of a copyhold reſembles the caſe of a will; the report in * 
Cro. Elia. 29. Cro. ac. 434. makes no mention of any ſuch thing; and the faid be 
part of Popham's Reports being reported by an uncertain author, "A 

ought not to be regarded. But however he held as to the faid an 


caſe, 


ſaid, he 
made to R. habendum 


knew manors, where grants have been 


every one in remainder in their order. And as to the matter of 
the uſe, upon which his brother Gould infiſted, there is no ſuch 
thing, but it is only a direction of the ſurrender; for the perſon, 
to the uſe of whom the ſurrender is made, is not ca que uſe 
in the mean time, but when the ſurrenderee is admitted, he is in 
by the grant of the lord, And for theſe reaſons he was of opi- 
nion, that this caſe ought to be conſidered but as a grant at com- 
mon law. And then he held, that the five children were joint- 
tenants. 1. Becauſe if theſe words have any ſignification, yet it is 


no more, than what would have been implied in the nature of the 
J thing, if they had been omitted, and therefore no regard ſhall be 
1 had to them. For if an eſtate be made to five perſons, each of 
C them has an equal proportion, and the words, equally to be di- 
vided, mean only, that each of them ſhall have a fifth part, which 
a 


they have by the conveyance. In Co. Lit. 186. 4. where all the 
authorities are enumerated in the margin, it appears, that joint- 
tenants have but their part, to alien or forfeit; and therefore 
though it is ſaid, that jointenants are ſeiſed per my ef per tout, yet 
every one of them has but his part for diſpoſal ; if they join in a 
feoffment, it ought to be pleaded as the feoffment of both, and the 
feoffee after the death of one of them, cannot plead, that he is in 
irom the ſurvivor. Then if each of them has his part, theſe 
words ſignify nothing. One may aſk then, what is the difference 
between jointenants and tenants in common? Littleton, ſect. 292. 
ſhews it, 772, theſe latter come in by ſeveral titles, but the former 
by a joint title. But there is an exception to this in the caſe of a 
gift made to a corporation and a natural perſon jointly, they ſhall 
be tenants in common, becauſe they have ſeveral rights, which 
cannot ſtand in jointure. But whenſoever they may hold in join- 
ture, they ſhall be jointenants. However there is no difference as 
to the taking of the profits; for if one tenant in common takes all 
the profits, his companion has no remedy againſt him. At common 
law none of them could have been obliged to make partition. And 
how then will theſe words, equally to be divided, make any dif- 
ference, when any one of the jointenants might diſpoſe of his part, 
and when they take the profits alike in both caſes? So that it is the 


ſame 


to A. Surrender 10 
B. C. and D. the firſt named took the whole for his life, and fo 4. $46rndim 


Feoffment of 
twenty acres, 
habenaum ten 
acres to A 0 
and ten acres 
to B. 
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of Littleton, ſetF. 298. if lands 
nendum, ſcilicet, the one moiety 
other moiety to the other and his heirs, they 
mon, and yet it is but one conveyance; and then here 
equally to be divided are tantamount to thoſe of, one moiety, &c, 
He anſwered, 1. That he held, that it was not one conveyance 
only, but ſeveral conveyances, though but in one deed ; for if fuch 
eſtate be made by deed of feoffment, there muſt be two liveries; 
for livery of the one moiety to the one tenant in common will 
not avail the other, becauſe they have ſeveral freeholds. And then 
it cannot be one conveyance, becauſe ſeveral liveries muſt be made 
upon it, and then it is within the rule. 2. The words are not of 
like import, for theſe words make no diſtribution of the eſtate, a 
thoſe others do, by confining each of them to a moiety ; but the 
words, equally to be divided, import no ſuch thing, As to the caſe 
of a moiety to the one and his heirs, &c. that is a tenancy in com- 
mon, becauſe it is an undivided moiety, and fo proper, But if a 
feoffment was made of twenty acres, habendum ten acres to A. and 
ten acres to B. they are. ſeveral tenants, and not tenants in common, 
There they are two conveyances, but here the words conſiſt as well 
with jointenancy as with tenancy in common, and therefore to con- 
ſtrue them to make a tenancy in common, is to reſtrain; them with- 
in a narrower compals, than they import of themſelves. 2. Theſe 
words cannot make a tenancy in common, becauſe: a tenant in 
common has an eſtate undivided, but the words here ſay, that the 
eſtate ought to be equally divided, which cannot make a man te- 
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nant pro indiviſo, but differ from it, as much as. diviſible differ V, 
from indiviſible. And when. according to Littleton, ſect. 92, the le 
nature of tenants in common is, that none of them knoweth thy 
therof his ſeveralty, but they ought by the law to occupy ſuch q 
lands in common, and pro indiviſo; theſe words can never create Ve 
ſach an eſtate ; but if they ſignify any thing, it muſt, be, that the Jec 
grantees ſhall not take, until the eſtate be firſt divided. In G, C0 
mtr, tit, partition 413. the writs of partition upon the. ſtatute: of 0 
Henry 8. make no mention, whether the parties be ſeiſed joint! 5 


Mu 


but 
tor was it in the caſe; for there in a writ 
tute of Richard 2. Gc. the defendant pleaded, intravi 
f,rmam ſlatuti, upon which iſſue was joined; the ju 
that the defendant entred into two parts of the manor 
divided; and it was moved in arreſt of judgment, that by 
the intendment of the verdi& the plaintiff and defendant ought to 
he intended tenants in common, and then the action would not 
lie; but the court contra, and the plaintiff had his judgment. But 
ſuppoſe it ſhould be taken to be ſo upon the verdict of a jury, 
when it ſtands indifferenter ; that will differ much from this caſe. 
But all that Coke intended by the ſaid caſe was, that two parts of 
a manor in three parts divided cannot be intended tenancy in com- 
mon, becauſe they were actually divided, and held in ſeveralty 
{like as it would be, if the lord of a manor ſhould leaſe the third 
part of his manor, and then A. entred upon the other two parts, 
and the lord brought the action, and declared of an entry upon 
the intire manor, yet the jury could not find an entry, but of the 
two parts.) But in tres partes dividend; might intend a tenancy 
in common, becauſe dividendi argues a common poſſeſſion, in re- 
eard that it is not yet divided, but remains to be divided, and 
therefore at this time muft be a common poſſeſſion. But notwith- 
ſanding that the poſſeſſion is in common, it may be as well copar- 
cenary, or jointenancy, as tenancy in common. And then how 
can it be a tenancy in common, fince if the import of the words 
were executed, the eſtate ought to be divided, and then it cannot 
be tenancy in common? Then he confidered the agreement be- 
tween jointenancy and tenancy in common. The poſſeſhon of one 
tenant in common is the poſſeſſion of the other. Hob. 128. Small 
v. Dale. Moor 868. But it may be objected, that they have 
leveral freeholds. C. Lit. 200. but the eſtate is not divided, but 
they are ſeveral freeholds in undivided parts, and ſo theſe words, 
equally to be divided, cannot be of effect, being contrary to the 
very nature and eſſence of a tenancy in common. As to the ob- 
tion, that theſe words in a will would have made a tenancy in 
common. 3 Co. 39. 6. he agreed it; but he ſaid, that was no rule 
to conſtrue them accordingly in a deed, For 1. There is a great 
difference between wills and conveyances made in a man's life- 
time; the ſame words in the one will have a different conſtruction 
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be divided, and conſequently that there ſhall be no ſurvivor, No 
eſtates in a will may be governed by an implication upon the intent 
of the deviſor. 13 Hen. 7. 17. and Hob. 34. Counden v. Clerk, 
where A. by his will made J. S. his heir; though in ſtrictneſs that 
could not be done, yet it paſſed a fee by the intent. But in Cr, 
Car. 366, 1 Jones 342. Seagood v. Hone, where a copyholder fur. 
rendered to the uſe of A. and B. and the ſurvivor of them, and 
for want of iſſue of the body of B. remainder to J. S. and his 
heirs; it was held, that B. had only an eſtate for life ; for an eſtate 
for life being limited to him by expreſs limitation, he ſhall have no 
higher eſtate by implication ; and though perhaps it might have 
been enlarged by implication in a deviſe, yet it ſhall not be ſo in 
a ſurrender or conveyance ; which ſhews the difference between 
ſurrender of a copyhold and a will, and that the ſurrender is like 
any other conveyance at common law. He ſtated the caſe of Furſe 
v. Weeks, 2 Roll. Abr. go. Stile 211. at large; and he ſaid, that 
the reaſon of the ſaid reſolution was with him. He cited the caſe 
to be, that a man deviſed his lands to his two daughters, equally 
to be divided between them, to have and to hold to them, and the 
ſurvivor of them, and to the heirs of the body of the ſurviyor of 
them; and the queſtion was, whether they were jointenants or 
tenants in common ? for (ſays the book) though if a deviſe be 
made to two, equally to be divided between them, they (hall be 
tenants in common, becauſe in a will the intent of the deviſor ſhall 
be interpreted to be ſo; yet it is not ſo in caſe of a grant or feoff- 
ment: but in a will it is a tenancy in common by conſtruction, 
and not by expreſs words, but only by collection of the intent of 
the deviſor : but if the other words of the will ſhew his intent to 
be ſtronger, that he intended a jointenancy, it ſhall be interpreted 
accordingly : and it was ruled accordingly, by reaſon of the = 
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; in a deed; for.if it had been a tenancy i 

deed, it could not have been queſtioned in a will, the argu 
being 4 fortiori from a deed to a will. As to the objection, Cro. 
Eliz, 69 5. Lewen v. Cox, that it is only the opinion of the council; 


he anſwered, that where council takes a matter ex conceſio, and 


founds his upon it, as Coke there does, it is ſome argu- 
ment that it is law, if the council be a man of reputation ; for if 
that were not law, upon which he lays his foundation, he would 
be anſwered one queſtion by another. 3. There is no reaſon to 
make any ſtrained conſtruction in this caſe, becauſe jointenancy is 
favoured in the law; and the reaſon of it is, that as the law does 
not love fractions of eſtates, no more does it love them in tenures. 
Now jointenants are but as one tenant; but in caſe of tenancy in 
common all the intire ſervices are multiplied, 6 Co, 1, 2, Bru- 
erton's caſe ; for which reaſon 2 is favoured. The ſame 
miſchief will happen, by con 

common, vis, to make five copyhold eſtates, where otherwiſe 
there would be but one, and the lord will have five fines. And 
the one tenant in common cannot have contribution of ſuit againft 
his companion, otherwiſe whilſt they are jointenants; and that is 
(by him) the reaſon why jointenancy is favoured in law. In the 
caſe of Smith v. Johnſon, cited by his brother Gould, the judges 
held as he ſaid; and there was a rule for judgment ff, &c. but 
there was no body ſatisfied with the opinion, and upon motion the 
rule was ſet aſide, and it was made an ulterius cuncilium; and then, 
as he was informed by Mr. Lilly, who was attorney in the cauſe, 
it ended by the death of the parties. For which reaſons he was of 
opinion, that judgment ought to be for the defendant. But by 


the opinion of the other two judges, judgment was entred for the 
plaintiff, Ex relatione m'ri Jacob. | 


Note; Mr. Nortbey in his argument of this caſe cited 14 Car. 2. 
C. B. ret. 43. Hammerton v. Clayton, to have been adjudged te- 
nancy in common upon the ſame words. | 


Baily 


ruing this here to be a tenancy in | 


1 


N 


7 
8 
2 8 


rere ©raa © = ==... = _T 


+L 
5 


of the maſter; becauſe in caſe of the death of the maſter he ſuc- 
ceeded in the government of the (hip, and was always overſeer of 
all the other mariners. ' That the ſame motion was made Mich, 
10 Will. z. B. R. between Hooke and Moreton [ante 397.) and 
that the rule was made as here, to hear council, &c. and upon its 
being many times moved no prohibition was made, and they pro- 
ceeded no farther in the admiralty ; for which, c. But e contra 
ſerjeant Hall argued, that no prohibition ought to be granted. 
And of that opinion was the whole court, becauſe the mate is not 
diſtinguiſhable from other mariners, only in title; he contracts with 
the maſter, and is as his ſervant, and therefore does not differ from 
the mariners. But the maſter contracts with the owners upon theit 
credit; whereas the mate contracts only with the maſter, and not 
upon the credit of the owners, but upon the credit of the ſhip, 
And therefore the rule was diſcharged, The ſame rule was made 
this term upon a motion in the Common Pleas. See 2 Ventr. 181, 


Marſh v. Alleſon. 


Freeman wer, John Blewett, Sir Richard Blackwell 
7 & al'. 


s. . 1 Selk. IN an action of treſpaſs for his goods taken, Ec. the defendant 


8 C. 12Mod, pleaded, that a plaint in replevin was entered by J. S. &c, in 


1 8 the court of the ſheriff of London; upon which a precept iſſued, 


8. C. 3 Salk, directed to the defendant, being a ſerjeant at mace, commanding 
220. him to replevy the goods; by virtue of which writ the defendant 
in aſtificativn replevied them, and delivered them to J. J. &c, The plalntiff 


under a reple 


vin in Lender, demurred. And Sir Bartholomew Shower for the plaintiff took ex- 
and « precept ception to this plea, that the defendant did not ſhew that this pre- 


to the defen- 
dant as ſer- 3 | cp 


jeant at mace, the defendant ought to ſhew that the precept was returned, 
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law ſuppoſes the plaintiff in replevin to be owner of the goods, and 
the defendant to be a bare poſſeſſor; and therefore a claim of pro- 
perty by the defendant ſuſpends the execution of the writ. And 
therefore when the writ is executed, and the poſſeſſion reſtored to 
the owner, the matter is determined; but the proceedings upon the 
plaint are entred 1n the ſheriff's court, and the defendant may ap- 
pear to it. And therefore this caſe differs from the caſe of a capias 
or fieri facias, &c, which are, ita quod habeas corpus or denàrios 
apud Weſtminſter, &c. But upon the firſt replevin no return ought 
to be made; but if it is executed, the matter is determined. In 
the pluries there is, vel cauſum nobis fignifices, and therefore the 
flurtes is returned in the Common Pleas or King's Bench. This 
appears alſo by a recaption pendente placito, the words being ut di- 
atur, and not ficut nobis conſtat de recordo, as it ſhould be, if the 
writ was returned ; which demonſtrates, that a replevin is looked 
upon as a writ not returnable, And there is no precedent, where 
a replevin is pleaded, that a return was ever ſhewn, It was urged 
alſo, that treſpaſs would not lie for the taking of goods by the de- 
livery of the ſheriff or his bailiff, by virtue of a replevin ; but the 
defendant ought to purſue in the replevin. Bro. treſpaſs 48, 76, 
104, 154. Fitz. treſpaſs 198. After theſe ſeveral arguments now 
this term Holt chief juſtice delivered the opinion of the court, that 
the plea was ill for want of ſhewing the precept was returned; for 
the precept is returnable, and the defendant was commanded to 
make return of it. If a capias in meſne proceſs is directed to the 
ſheriff, and an action of falſe impriſonment is brought againſt the 
ſheriff for executing it, the ſheriff cannot juſtify under it, without 
lhewing that he returned it. And the difference is as to this matter 


1 between 
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a day u may come in and demand the 
yet if t _y 2 

ment to give; for appears upon 
the g > tins Gn the particu 
and then if the pla 


plevin, and perhaps the ſecond, 1s not returnable, and yet the ſherif 
ought to execute them, becauſe they are in nature of a juficis 
upon which he may hold plea in his county court, and day is given 
upon them in the county court; but they are not returnable her. 
and ſo they cannot be returned, nor a return pleaded ; but in 
pluries replevin the ſheriff cannot juſtify, without ſhewing the re. 
turn of it, becauſe the pluries replevin is always made returnable, 
And (by him) if debt or ſcire facias be brought upon a judgment 
againſt the defendant, he may plead, levied hy the ſheriff by virtue 
of a writ, and he has no need to ſhew the return of it, And 
Gould juſtice ſaid, that the moſt part of the caſes cited by Mr, In. 
derick were where the defendant was bailiff, And judgment wa 
given for the plaintiff, 


8. C. 1 Salk. Gidley ve, Williams. 


K HE plaintiff as adminiſtratrix of Richard Gidley brought 


10 * debt upon bond, and declared as adminiſtratrix of her hul- 


brought by an band; but in the body of the declaration ſhe did not alledge that 


8 adminiſtration was committed to her, but at the end of the decli- 


oiniſſion of the ration profert literas adminiſtratorias praedicti Ricbardi mariti ſi 
allegation that per quas ſatis liguet, Fr, Upon non ęſt factum pleaded, and ve. 
8 dict for the plaintiff, Mr, ſerjeant Carthew moved in arreſt of judg: 
her that is ment, 1. That it did not appear that the obligee died inteſtate 
not aided by 2, That it is not ſhewn that adminiſtration was granted to her, 


wu 3. There is no profert of the letters of adminiſtration z for it is 


Over. | profert 


wm we eo», mn oo» mm. Oa_. + ©, © Hoa %* 


— 0 —- mw oe © = © rw» 


Z 
8 


þ 


where again 

dents are, . | 

fitively : ought to be ſo. As to 
the ſecond iniſtratrix, a recovery 
by her in this action wi be a bar in another action brought by 
the rightful adminiſtrator ; and therefore ſhe ought to ſhew her- 


ſelf to be adminiſtratrix, to intitle her to her action. And that 
ſuch defect will not be aided by the verdict, becauſe a verdi& can- 

not ſupply that which did not come in iſſue upon the trial, and 
adminiſtratrix or not, could not be queſtioned upon the trial upon 

the iſſue of non eff factum. 2 Ventr. 84. 1 Sid. 228, So an exe- 

cutor or adminiſtrator brings an action in right of the teſtator, as 

debt for rent due in the life of the teſtator, and the defendant 

pleads, non detinet, the plaintiff is not bound to prove his admini- 
ſtration; but for rent due in his own time, and non detinet pleaded, Stile 282. 
there the verdict would have aided this fault in the declaration, be- 

cauſe the jury could not have found for him, unleſs he had been 
proved to be adminiſtrator. 1 25 


IPP 
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And it was held by the whole court, that for the want of ſhew- 
ing, that the adminiſtration was granted, it would have been ill 
upon demurrer. 1 Sid. 228, They ought to ſhew by whom the 
adminiſtration was granted, to the end that it may appear to the 


And court ; for it may be committed by a peculiar, and then the plain- 
Brt- tiff ought to ſay, cui commiſſio adminiſtrationis de jure pertinuit, or Qu. SeeVere's 
Was 


kci illius ordinarium ; ſo if the adminiſtration was committed by cafe, 5 Rep. 
the archbiſhop, they ought to ſay, that the inteſtate had bona nota- 

bilia in divers dioceſes. Indeed if it was committed by the ordinary, 

he having the power of committing of adminiſtration of common 

right, one has no need to ſay de jure pertinuit, &c. 


2. It was held, that this was not aided by the verdict, becauſe 
it was not to be proved upon the iſſue of non eff factum. 


Then a queſtion was made, whether the defendant had not ad- 
mitted the plaintiff to be adminiſtratrix by pleading in chief, And 
tor this Mr. Broderick for the plaintiff cited 1 Ro/l. Abr. 791, 
Bro. monſtrans des faits, 82. variance, 59. 36 Hen, 6. 32. Cro, 
Car. 209, 240, 3 Leon, 178. Neu. 129. Hob, 232. Moor 885. 
2 Std, Go, Owen verſ. Holden, 1 Ventr, 212. And Holt chief 
Juſtice this term delivered the opinion of the court to be, that the 
declaration 


% 


, 
ed, and 

judgment, and this exception 

and other caſes cited ; but the lord chief juſtice Hale, 
of the Common Pleas, ſaid that it had been held 
the caſe of Cope v. Lewen, and that the plea in bar had cured 
ſaid fault. And in Stile 106. Clementſon v. Mountford, both the 
exceptions taken in this caſe are over- ruled. But if this were not 
— at common law, yet they held it good ſince the Oxford ad 
16 & 17 Car. 2. cap. 8. for the ſaid act having enumerated many 
matters of form, as the profert of letters of adminiſtration, has 
theſe general words, and all other matters cf like nature; which 
will extend to ſalve many imperfections of the ſame nature in declz. 
rations. And judgment was given for the plaintiff, 


Ingram verſ. Bernard. 


m 
th 

8 C. 3 Salk, EBT upon a bond conditioned to perform an award; the m 
8 caſe was, that the award was, that the defendant ſhould pay in 
money due by money ſuch a day; and he pleaded a foreign attachment in L- ©! 
award. don iſſued the ſame day that the money was payable by the award, & 
and that by virtue thereof they attached the money in his hands pe 

the day after, which was the day after that on which the money e 

was payable by the award. And exception was taken to this plea, up 

becauſe at the time that the money was pleaded to be attached, the m1 

day of payment by the award (which is now parcel of the condi- Ml ©! 

tion of the bond) was paſſed, and the bond forfeited ; and ſo the anc 

penalty of the bond was due, and not the money awarded, and i ber 

therefore that ought to have been attached, and not the other, It tha 

was argued for the defendant, that the attachment was awarded iſ ed 

upon the very day, though it was not executed until the day after; I *" 

and that it was their cuſtom, to attach denarios in manibus, and il be. 

not the penalty, The court were of opinion, that the plea was ill. Wl © 

And Holt chief juſtice ſaid, that it would have been a good plea to lucl 

an action of debt upon the award, but not to debt upon the bond, f 


the penalty of the bond being due by the failure of payment of the 
; money 
I 


tual Court for calling 
111. 1 Sid. 248. where prohibitions have been 
caſes, But the court ſeemed to doubt of it upon 
tion ; but they took a diſtinction between ſuits by 
which the caſes cited were, and this caſe of a ſuit by 

And in this caſe they clearly denied a prohibition. Ex relatione 
m'ri Jacob. | 


6 Ann. B. 
Poft; 1257. 


, . ta ce em 


Ofwald verſ. Sir Hugh Everard. 


A Libel was exhibited againſt the plaintiff in the eccleſiaſtical gollicitetonof 
court for ſeveral Loy 1 we offenſes, And he came, and — —— of 
moved the King's Bench for a prohibition, upon a ſuggeſtion that n ge 
they were pardoned by the laſt general act of pardon, being com- — of 


he mitted before. E contra it was anſwered, that they were excepted — under 
ay in the ſaid at by the exception of adultery, extorſion, and any — 
M- other enormous crime, committed by any perſon in holy orders, crimes. 


Ec. Therefore they ordered the articles to be read, which ap- 
peared to be, for the ſollicitation of the chaſtity of women, drun- 
kenneſs, and other notorious crimes, Holt chief juſtice ſaid, that 


' 

1 upon the act of the firſt of Elizabeth, upon which the High Com- 

the miſſion Court was founded, where power is given to the eccleſiaſti- \ 
dj cal. commiſſioners, to puniſh, &c. many crimes mentioned there, 


and all enormities whatſoever, a queſtion was made, whether adul- 
tery was not an enormity within the ſaid act? And it was held, 
that it was not, Cro. Car. 114. becauſe it was puniſhable by the 
ordinary, But this caſe differs from the ſaid caſe, becauſe adultery 
8 mentioned in the exception, and ſo the act takes notice of it to 
be an enormous crime. And if adultery be an enormous act, ſolli- 
citation of the chaſtity of women, and the like brutiſſi actions, are 
ſuch alſo. If the words had been enormous crimes, generally, it 
might have been reaſonable, to have conſtrued this act like the act 
df 1 EU. but adultery. being mentioned, & is otherwiſe, Where 
e 7 4 | endea- 


638 


8. C. 1 Salk. 


495. 
Ge. Car, 80, 


413. 


2 Inſt. 737. 


Caption 4d 
curiam viſus 
Franci plegii 


cum curia, Oc. 


prog roy een uſed to debauch women, it was held 
Co. Cay. 114. This ſuit then being before a competent 


the prohibition was denied. Ex relatione ri Jacob, 


Hil. Term 12 Will. 3. 


Commiſſion Court ; as one may find in 18 


and if there be occaſion, 
. 


ſhall proceed to ſentence ; 
may move for a 


. 


Rex ver/. Everard. 


Preſentment at a court leet for erecting of a cottage, r. con- 
trary to 31 Ehlz, cap. 7. being removed into this court by ar. 


tiorari. Mr. Williams took ſeveral exceptions to it, 


1. That it was ſaid, and did not lay four acres of land to it ac. 
cording to the ſtatute de terris menſurandis, and not ſaid, or ordi. 
nance; whereas it was not a ſtatute but an ordinance only. And 
for this he cited Cro. Jac. boz. But the court over-ruled this ex. 
ception, and held that it was a ſtatute, | 


2. That the caption was, ad curiam viſus franci plegit cum curit 
baron, and ſo it did not appear at which of them it was made, and 
the one of them not having authority to take ſuch preſentment, 
therefore it is ill. And for this he compared it to the caſe of 
Valconbridge, Stile 228. where the caption of an indictment w 
before juſtices of aſſiſe, gaol-delivery, and oyer- and terminer; and 


| becauſe it was not ſhewn by virtue of which commiſſion in pot. 


matter was not preſentable at either. And Geuld juſtice ſaid, that - 


ticular it was taken, it was quaſhed, And he cited a caſe between 
the king and Ayers, 2 Keb. 139. where a preſentment in fuch 
form was quaſhed. And Gould juſtice cited io Edw. 4. 15. «, 
where a preſentment was ad magnam curiam T. B. cum leta tentan, 
&c. and it was quaſhed, becauſe it did not appear, at which 
them it was. But per Holt chief juſtice, where there are ſeveri 
commiſſions, each of which has authority to proceed in a mattes 
and their manner of proceeding is different; the indictment ouyit 
to ſhew, before which of them it was taken. But here one of 
the courts only has juriſdiction in the matter, and therefore thong 
they were both held together, it muſt be taken before thoſe wid 
had authority to proceed in it. The words here are, cum cu 
baron, which do not imply, that the preſentment was made 4 


the court baron, but only that both courts were held together, 


If it had been ad curiam baron, the objection had been ſtronge 
The caſe of Edw. 4. is ill, becauſe the preſentment is applicable t0 
the magna curia, the juriſdiction of which no body underſtands 
nor what court it is. And as to the caſe, it might be, becauſe the 


cale 
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PON a motion for a new trial in an action for a ſeaman's Seamen's wa- 
wages Holt chief juſtice faid, i 
the firſt of delivery, then the 
if after Je has boi at the firſt port of delivery, then they loſe on- 
ly thoſe from the laſt port of delivery. But if they run away, al- 


though they have been at a port of delivery, yet they loſe all their 
wages. Ex relatioue mri Jacob. 


men loſe all their wages 


Horne verſ. Lewin. 


Eplevin. The defendant made conuſance as bailiff to Mr. Pul- s. C. 2 Salk. 
lein, for that that Sir Hugh Smithſon ſeiſed of the place where, 858 OY 
Ec. in fee, granted a rent-charge of 100/.. per annum, payable half ; 5. 

yearly by two equal portions to Mr. Pullein, iſſuing out of the 

place where, Cc. inter alia; and for the arrears of one year he 

took the cattle in the place where, as a diſtreſs. As to 50 J. par- 

cel of the 1004. in arrear ſuppoſed, &c. the plaintiff pleaded in bar 

of the avowry, that the defendant took the cattle of his own 

wrong, abſque hoc that any thing was in arrear ; and concluded 

with an averment. To which plea in bar the defendant demurred 

ſpecially, and ſhewed for cauſe, that it wanted form, and that it 

ought to have been concluded to the country, and that no iſſue 

was to be joined upon it, Sc. And as to the other 50 J. the plain- 

tiff pleaded in bar of the avowry, that he was really all the laſt day 

of payment upon the land at the moſt notorious place, &c. to have 

paid it, but that no perſon came on the part of Mr. Pullein to re- 

ceive it, et quod adbuc paratus eft, &c. et profert in curia the gol. 

rent, ef petit judicium et damna ſua occaſione captionis et detentionts 

avertorum praediftorum fibi adjudicari, &c. Upon which the de- 

fendant comes and ſays, that for that that the plaintiff hath confeſ- 

ſed the ſaid 570 J. to be unpaid, and hath brought it into the court, 

he taketh it out of the court; and proteftando, that the plaintiff was 

not ready at the day, Cc. for plea to have his damages he faith, 

that he after the laſt day of payment, viz. &c. demanded the faid 

50/. &c. and therefore becauſe they were not paid, &c. he prays 


his 


8 


mer 


Hil. 1 erm 12 Will. z. 


preſcri - , 
l z 
tort demeſne with a ſpecial — 
in replevin. Beſides which, 

Id be adjudged ill for this reaſon, it would 
tort demeſne with ſpecial traverſes. For here 
ght have riens arrere, without having in- 
duced his plea by de ſon tort demeſne ; ſo in all caſes, where a man 
may plead de ſon tort demeſne, and traverſe ſome material part of 
the plea of the adverſe party, be may alſo deny the faid material 
part directly, and not induce it with de ſon tort demeſne; and yet 
without doubt a man may plead in many caſes de ſon tort demeſne, 
and traverſe a material part of the plea of the adverſe party, and 
ſuch pleas have always been held good. Wherefore, &c. But 
notwithſtanding this, the whole court were of opinion, that the 
plea was bad for this reaſon ; for though it is the ſame thing in 
effect with a plea of riens arrere, yet riens arrere is the proper 
plea in bar of an avowry, and is gugſi a general iſſue; and here 
the plaintiff has gone round about to introduce it,, where he ought 
to have pleaded it directly. It is but form, but it is legal form, 
which the law will have to be followed, and whereof advantage 
ſhall be taken upon a ſpecial demurrer, as well as of pleading 
ſpecially that which amounts to the general iſſue. The caſes cited 
are upon ſpecial pleading, where it is proper to induce a traverſe 
by a plea of ſon fort demeſne. But in this caſe it drives the avowant 
to an inconvenience, in compelling him to make a replication, 
where the plaintiff ought to have pleaded his plea of riens arrere, 
and concluded to the country. And for theſe reaſons all the court 
held this plea in bar of the avowry to be ill. 
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Then it was argued by Mr. Raymond and Mr. Broderick for How rent 
the plaintiff, that the replication to the bar to the avowry was mal be de- 
ill, for the plaintiff having pleaded a tender at the day of the rent, gender at he 
and that no perſon was ready to receive it, this was a good bar of day? 
the damages. 6 Hen. 4. 4. 38 Edw. 3. 3, 13. Debt, 178. and the 
avowant ſhall not be intituled to have damages, without making a 
new demand; but if a new demand be legally made, that will turn 
it upon the grantor of the rent, or tenant, to pay the rent; and 
if he does not do it, he ſhall be liable to pay damages: But ſuch 
demand ought to be made to. the perſon, and upon the land ; and a 
demand to the perſon without being upon the land, or upon the 
land and. not to the - perſon, will not be ſufficient. 7 Co. 28. 

Maund's caſe. If the 6 tenders a rent ſeck upon the land 
A | * 


taken out of 


Another exception 
the avowant could not | 
the money out of court. For where judgment ought to be given 
for the thing itſelf, the acceptance of it ſhall be a bar to the plain. 


—EEMESEESTSSL SE T- 


tiff from the recovery of damages for detaining of it. Kehoe, 20, A 
Dier 227. And for this Co. Li. 207. Heb. 199. where it is faid, 9, 
that if upon a tender pleaded: the plaintiff will not receive the mo- ci 
ney, but takes iſſue upon the tender, and it is found againſt him, we 
the money is loſt for ever. And in 21 Edw. 4. 25. pl. 1 5. it i of 
held, that if the plaintiff traverſeth the tender, the defendant ſhall me 
have his money again; becauſe the plaintiffs intent is, to make da 
the whole obligation forfeited, and he has refuſed the money by me 
matter of record, and taken another iſſue at his peril. 22 Edu. th 
2, 5. The bringing of money. into court is conditional, viz. that me 
if the plaintiff accepts it, it ſhall be in full ſatisfaction. Cro. Far. thi 
126, pl. 13. Harold v. Clotworthy. In debt upon bond with con- m 
dition for payment of a leis ſum, the defendant pleaded a tender WW no 
and touts temps triſt; the plaintiff received the principal ſum in fo 
court, and ju._gment was given to acquit the defendant, of the ſum fo 
received; and the plaintiff to have damages, alleged a demand of Wl in 
the money of the defendant; and upon demurrer-it was. adjudged BI B 
for the plaintiff (which is falſe. printed, as appears by the reaſon Wl th 
given, and it ought, to be the defendant) where it is ſaid, that it Wl th 
he would have had damages, he ſhould not have received the mo- co 
ney, but have ſuffered it to remain in court, for aſter judgment qu 

eat inde ſing die no iſſue ſhall be taken. Therefore here the avow- 

ant having taken the money. out of court, cannot proceed afterwards m 
but has abated: his whole avowry, becauſe it is in a manner intite, Bi up 


fince he ought to have return of all: the cattle. 
2 E contra 


an 
11 


and taken out by the plaintiff, ſuch ace is entred upon re- 


at cord, and therefore will bind the plaintiff, Beſides, that the avow- 
en ant ought to have return of the cattle, if the court be of opinion 
en for him, which cattle ought to be returned to the plainüf upon 
n- payment of the rent, &c. though return irrepleviſable had been 
0. awarded. 2 t. 341. Cro. Eliz. 162. 2 Leon. 174. Atmeſſty 
id, v. Jobnſen. But here the rent is received before. And the prin- 
10- cipal judgment in replevin is to have a return, for no damages 
m, were given until the ſtatute of Henry 8. Beſides, that the reaſon 
tis of the caſe in Cyo. Fac. 126, is in point. For upon taking of the 
” money out of court judgment ought to be entred, quad the defen- 
e 


dant eat inde ſine die; and if the plaintiff agrees, that ſuch, judg- 
ment ſhall: be given, he ought not to meddle with the money; and 
therefore where a defendant, pleads Zouts temps priſt, and brings the 
money into court, and concludes with a prayer of judgment as to 
the damages; if the plaintiff takes the money out of court, he 
muſt agree to all that the defendant has ſaid, otherwiſe he ought 
not to take» the money out of court; for a man cannot proceed 
for damages, after he has barred himſelf from the having judgment 
for the principal, where the damages are merely acceſlory, except 
in the caſe of ejectment, where the term, expires, pending the ſuit. 
But as to this point the other three judges ſeemed to doubt, and 
they gave no opinion, but rather inclined to be of opinion, that 


the avowry was not abated by this taking of the money out of 
court. 


But the whole court were of opinion, that the bringing in of the 
money into court in this caſe was ſuperfluous; for though in debt 
upon bond with condition to pay the money, if the defendant pleads 
a tender with adbuc paratus, he ought to bring the money into 
court, 


be to the 
to no 
intent 2 
el int, 
Liber placit. 159. . point, 
tht « man may Frecpe rt, And 
the reaſon of caſe 
my—__— + this point Tri 1 Ann. 
was ſtirred, — gly of opinion, P 5 Bo 
that the avowant cou for after taking ; ; 
the money out of court. For though in debt upon a ſingle bi 
acceptance of the money pending the plea is no plea, becauſe it is 
no plea to a ſpecialty ; yet when the money is brought into court, 


ver. 

Bro. touts tem „ 25] 
ed, n avowant, to ſhew a 
title him to the diſtreſs. But here the plea i mounting 
to a tender, it is ill; and therefore the bringing in of the money, 
and the taking of it our, is 8 And judgment (hall be 
upon the avowry for a returno And judgment was given 
for the avowant accordingly. | 


Horne v. Note, that in a caſe between Horne and King, which was in 
King. replevin for a diſtreſs taken for other arrears of the ſame rent 
granted by Sir Hugh Smithſon, and avowry for it, as in this ca 
Grant ofa above, exception was taken to the avowry, that the rent was faid 
rent pleaded to be granted out of this place inter alia, and it may be that the 
out of the PD | 
place, where, grantee of the rent has purchaſed the other lands, and then the 
Sc. rent: ſhall be ſuſpended, and the grantee cannot diſtrain for it; 
therefore the grant ought to be ſhewn in the avowry intire, to the 
end that the plaintiff may ſhew, if there was any ſuch purchaſe, 
Se. And of this opinion Holt chief juſtice ſeemed at firſt to be. 
But afterwards, Hil. 11 Vill. 3. the avowry was held good, not- 
Ante 155, withſtanding the ſaid exception. And judgment was given there 
for the avowant. And therefore the ſaid exception was not moved 
in this preſent caſe. See Co. Intr. 590. 6 Co. 39. H. Fincbes 
caſe. 5 Co. 59. 1 Co. 54, 143. Hearne's pleader 744, 761. 
1 Saund. 189. 2 Saund. 195. Thompſ. entr. 273, 276. Winth 
entr. 951, 979, 1013. where a difference ſeems to be made, where 
the grant of the rent charges it upon a manor, or cloſe, or intire 
thing, and where it charges it upon divers things. And upon gr 
of the deed prayed, the plaintiff might well plead purchaſe, &c. 


Hockley 


x 
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Hil. Term 12 Will. ;. 645 


Hockley ver/; Lamb, 
—_—_ | be , 

Intr. Mil. 9 Wl. 3. B. R. Rot. 430. 
Reſpaſs for his cattle taken. The defendant 
taking of them damage feaſant in his freehold. 
iff replies, and makes title to common in the place 
a tempore fracki (it being a common field 
And upon traverſe common taken by the 
iſſue joined upon it, a verdict was found ſot the plaintiff for 
common. And it was ſeveral times moved in arreſt of judgment, 
that it was inſenſible and uncertain what common was here claim- 
ed; for a fractione campi is a word of the country perhaps, but 
the law does not underſtand what it means. - And of that opinion 
was Holt chief juſtice. But Gould juſtice held, that upon a de- 
murrer it would have been ill, but now it is good after verdict. 
But per Holt chief juſtice the verdict cannot aid a — unintelligi- 


ble; for it has only found the common, as the plaintiff has replied. 
Sed adjournatur, 1 


— 


Eaſter Term 


13 Will. 3, B R 1701. 


Fir John Holt Chief Juſtice. 
Sir John Turton Ju 


Sir Littleton Powys } Juſtices. 
Sir Henry Gould 4 


Lane ver/. Sir Robert Cotton and Sir Thomas Frankland. 
Intr. Paſch. 10 Will, 3. B. R. Rot. 403. 


S.C. 1 Salk, HE plaintiff brought an action upon his caſe againſt the 
W defendants as poſt-maſter general, for that that a letter 
22. of the plaintiff's, being delivered into the ſaid office, to 
108. be ſent by the poſt from London to Worceſter, by the 
yg ol negligence of the defendants in the execution of their office, was 
100. opened in the office, and divers Exchequer bills therein incloſed 


* were taken away, ad damnum, &c. Upon not guilty pleaded, this 
2 does not Cale was tried before Holt chief juſtice at Guilaball in London, and a 
lie againſt the ſpecial verdict found there. 


poſt- maſter 
eneral for 


e boa The jury found the act of 12 Car. 2. cap. 30. of the erection 
bills taken out of the general poſt- office, and that a general poſt was eſtabliſhed 
5 oe purſuant to it between Londen and Worceſter : they find the act 
the office, Of 1 Jac. 2. cap. 12. which conſolidates the eſtates in fee and in 
tail in the ſaid office in the King; that the defendants were conſti- 
tuted poſt-maſter general by letters patent of the King that now is, 
bearing date the firſt year of his reign under the great ſeal of 
England, purſuant to the ſaid act of 12 Car. 2. and that by the 
faid patent they had power, to make deputies, and to appoint ſer- 
vants, at their pleaſure, and to take ſecurity of them, but in the 
name, and to the uſe, of the King, and that the defendants ſhould 
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This caſe was argued ſeveral times at the bar by Sir Bartholomew 
Shrwer, Mr. Northey and Mr, Pratt, for the plaintiff; and by 
ſerjeant Wright, the ſolicitor general Hawles, and the attorney 
general Trevor for the defendants. And now this term the judges 
pronounced their opinions in ſolemn arguments, vis, Turton, 
Prwys, and Gould, juſtices, that judgment ought to be given for 
the defendants; and Holt, that judgment ought to be for the 


plaintiff, 


Gould juſtice ſaid, that at firſt he was of opinion with the 
plaintiff, and now upon great conſideration he had changed it. 
And he founded his preſent opinion upon conſideration, 1. Of the 
deſign of the act, and nature of the office, which is ſtiled in the 
act a letter office, and not regarded there as an abſolute ſecurity for 
diſpatches, but for promotion of trade in procuring ſpeedy diſpatches, 


damages. Letters in their nature are miſſive, and tranſient from 
hand to hand, and therefore difficult, if not impoſſible, to be ſe- 
cured, And therefore he denied the aſſertion at the bar, that the 
action would lie for the miſcarriage of a letter, like Tekv. 68. 
where it is held, that the value of the bond is that of the debt, 
not of the wax and paper. Which determines this caſe, becauſe 
the Exchequer bills being incloſed in a letter (though they are bills 
of credit, yet) are eſtimable only as a letter. For whatſoever is 
arried by the poſt, has the denomination of a letter. 


6. It 


If a letter had barely miſcarried, the defendants could not have Cafe does not 
been chargeable for it; for though there is property in a letter, lie for the miſ- 


yet it is not a valuable property, for which a man ſhall recover far Se f a 


Nee 


yet Breeſe would have contin 


a charge and truſt of himſelf, and is b. 
| ce 
3. This office is founded in government, and repoſed in the b; 
King ; and it cannot be anſwerable for defaults, but the remedy 9 
upon application to the King to procure the officer to be turned br 
out. Dier 238. In the act, par. 10. and 15. ities are im- 
poſed upon the poſt-maſter general for default in his office, ſo that 
the parliament has provided puniſhment, and did not intend, that qu 
he ſhould be liable to actions. In per. 7. the act appoints the de- th 
livery of letters, Sc. brought by maſters of ſhips, Cc. from be- he 
yond the ſea to the deputies of the poſt-maſter ; which ſhes re 
that the act did not intend, to charge the poſt-maſter general, thi 
And the inconvenience recited to have happened before by mi{- 
carriage of letters, par. 6. ſeems to ſhew, that no action lay for the 
miſcarriage of a letter; and then this act did not deſign to give: c0 
greater ſecurity by any other means than by alteration of the method, lai 
J. 


4. It is inconſiſtent with the nature of the thing, that the poſt 
maſter general ſhould be liable, becauſe they could not give cau- 
tion of the receipt of a letter to be ſent by the poſt, as the maſter 
of a ſhip, inn-keeper, or carrier, may of the receipt of goods, 
Beſides, that this office is ſo extenſive, and requires ſuch a number 
of ſervants, &c. ſpeed in conveyance, journeys by day and night, 


when there is no guard in the country; and therefore it reſembles WW bot 

the caſe of piracy, which is damnum fatale. 4 Co. 84. Robben 

a good plea for a factor, becauſe he is obliged to expoſe the goods | 

to ſale, and hath them not in ſafe cuſtody, as a baillee hath, 8 es 

Caley's caſe, An inn-keeper ſhall not anſwer for a horſe of a ln 

gueſt put to graſs by his order for the ſame reaſon. Plowd. 308. & ite 

gives the reaſon, why a parol promiſe ſhall not bind without con - ift 

ſideration, becauſe it paſſes lightly from a man without deliberation. 

So here, all is done in a hurry, and then a letter may eaſily be | 
n 


taken away, and the plaintiff is no ſtranger to theſe difficulties, * 
2 | 5 


= 


6. The truſt is only to carry letters. And therefore 
having received Exchequer bills, which are treaſure, Breeſe has ex- 
ceeded his authority (admitting that the defendants were chargeable 
by the act of Breeſe) and therefore the defendants are not liable. 
g Hen. 6. 53. b. Cro. Jac. 468. Doct. & flud. 137. Fitzh. nat. 


bre. 71. f. 


7. If this action lay, it would be of very miſchievous conſe- 
vence, becauſe it would expoſe the defendants to all the frauds of 
a merchants men, As a man might rob the mail of that which 
he himſelf put into a letter, and afterwards bring an action and 
recover it, &c. And many of the ſame reaſons were agreed. by 
the other two judges, who argued for the defendants. 


Pouys juſtice agreed, that if hap an office had been erected at Lat:b 48. 
common law by a private man for gain, an action would have 
lain at common law againſt him for a miſcarriage. Hob. 17. Cro. 


fac, 330. 1 Sid. 36. 


2. He differed from Gould juſtice as to the matter of Exchequer 
As for he held, that they, were not treaſure, but bare bills of 
credit; and that the word packets in the act was general, and 
could not be confined to any particular ſort of things more than 
another, And therefore jewels (by him) might be ſent by the 
poſt in packets. : „ Jr 


” 


3. He obſerved, that the parliament in aſſeſſing the price had 
regard only to the ſize or weight, and not to the value, as how 
many ſheets or ounces ; Which argues, that the parliament did not 
tend, that the, poſt-maſter general ſhould be anſwerable for them, 
if they were loſt, | 


4. He held, that an action would lie againſt Uuderbill Brecp, 
nd therefore the plaintiff is not without remedy, 885 
| | 8 C . The 
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Turton juſtice added, that this office was not deſigned for the 
conveyance of things of value, and therefore it would not be ma. 
terial, whether Exchequer bills were treaſure or not, if they were 


valuable. 
* 


rern 


2. Exchequer bills were newly invented, and not known at the 
time of the making of the act, and therefore could not be intended 
to be within it. | | 


A maſterof a 3. He cited a record out of Molly, 24 Edw. 3. u. 45. that the 


| — 4 nian. maſter may reimburſe himſelf out of the wages of the mariner, 


ſelf out of if the loſs happened by their negligence; which would diſtinguiſh 
the mariner the caſe of the maſter of a ſhip from this of the poſt-maſter 


wages for a 


loſs happening general. 
by their negli- 
gence. 4. He cited the caſe of Herbert v. Pagett, Raym. 53. where i 


was held, that an action would not lie againſt the cu/tos brewun, 
for ſo negligently keeping of the records, that a particular record 
was loſt ; becauſe other clerks beſide his had acceſs to the office. 
And here there are many perſons, who have acceſs to the poſt 
office. And for theſe reaſons theſe three judges held, that judy 
ment ought to be entred for the defendants, 


Holt chief juſtice e contra argued, that judgment ought to bt 
given for the plaintiff, And he ſaid, that he would not make |t 
any part of the queſtion, if a letter was broke open upon the road, 
whether the poſt-maſter general ſhould be chargeable for it; but he 
would confine himſclf to the preſent queſtion, where a letter ws 
delivered at the office to the proper officer appointed to receive it 
and there loſt, whether in ſuch caſe the poſt-maſter general ſhi 
be liable. And he held, that he ſhould, for theſe reaſons. 


4 1. Becaul 
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— And by to keep 
all letters there caſe does not 
from the Bench, or warden 
Fleet, priſoners at their 
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their wi was ſo at com- 
in caſe of damages recovered vi et armis, 
and when the ſtatute 25 Edw. 3. cap. 17. body liable to 


, the gaoler ought to keep ſuch, as ſafely 
fendants condemned for damages in treſpaſs vi et arms. | 
fame law, if goods levied upon a levari facias (which was the 
only execution before the ſtatute gave a fieri facias) in execution 
were reſcued from the ſheriff; he was liable to an action. The 
fame law of a man in execution 3 the ſtatute of 13 Ed. 1. de 
mercatoribus. The ſame law, if upon an extend! facias upon a 
ſtatute merchant the goods of the conuſor taken by the ſheriff were 
reſcued from him. And there is no difference between this caſe of 
the poſt-maſter general, and the gaoler, ſheriff, &c. for he ought 
fafely to keep the letters delivered to him, as the others ought ſafely 
to keep their priſoners, or goods taken in execution. | 


2. The ſubje& ought to pay a premium 'for the carriage, to him 
who makes it his employment. And when a man takes an em- 
ployment upon him, to receive the goods of the ſubjects, and re- 
ceives a premium for it; that is ſufficient, to charge him, to an- 
ſwer the loſs at all adventures, for ſuch loſſes as happen within the 
realm, 2 Cro. 188, Heb, 17. Rich. uv. Kneeland. | 


Objection by Gewld juſtice. That this office is founded in govern- 
ment. : . 


Anſwer, If he means, that it is founded by the law; he could 
not agree his inference, becauſe it is only founded by a different 
fort of law, vis. the one by common law, the other by ſtatute law, 
which cannot make a difference, And he did not ſee in what ſort 
of government it was otherwiſe founded; but only that a truſt is 
given for the benefit of the ſubject. 5 


Objection 


- 
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. ObjeAtion by Gould juſtice. That ſuch 
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charge ovght to be by 


| Anſwer, 
the defendants ; 
w 


ha f 
Objection. The defendants receive no premium ſrom the plainif, 


Anſwer. The plaintiff gives a premium, which intitles him to 
a remedy ; and againſt whom ſhall he have it, if not againſt the 

blick officer, againſt the poſt-maſter general, by whoſe negligence 

ſuffers. 2. The defendants receive a premium, viz. a ſalary of 
1 500 l. per annum (which is a ſufficient reward) paid out of the 
profits of the office. And therefore this caſe is not diſtinguiſhable 
from the caſe of Mors v. Slue, 1 Ventr. 190, 238. Raym. 220, in 
which caſe the objection was, that the maſter of the ſhip did not 
receive the freight to his own uſe ; but yet adjudged, that he was 
liable for the goods of which the ſhip was robbed in the river: and 
the reaſons given were, 1, becauſe he was an officer known; 


2, becauſe he received his ſalary out of that which was paid for 
freight; both which reaſons hold in this caſe, 


Objection. The maſter of the ſhip might take caution, &c. the 
poſt-maſter general cannot. 


Anſwer. He did not know how the maſter of the ſhip could 
take caution, Ce. It was ſaid in the caſe of Mors v. Shue, = if a 
man came to lade goods at an unſeaſonable time, he was not ob- 
liged to take them in, as before he was ready to fail. But if he 
takes them in before, and they are loſt, he will be liable to an 

A common action. So a common carrier may refuſe to admit goods into his 

carrier miy warehouſe, before he is ready to take his journey; but yet neither 

wit goods into the one nor the other can refuſe to do the duty incumbent: upon 
his warebouſe, them by virtue of their publick imployment. ; FIT 


3. This caſe is within the ſime reaſon and equity upon which 
the caſes are founded, in which men are chargeable for negligent 
keeping ; and. this'is the reaſon, that if they eld regs rd 
without aſſigning a particular neglect, they might defraud any man, 
and he would not be able to prove it; and that is the reaſon of the 
caſes of carriers, &c, And this reaſon is given in Jian, lib. 4 
tit. 5. Minſinger. comment. fol. 5617, Such matter is tranſaQed 

OTOL vs | | among 


* 
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multitude of people, and therefore no particular cf them 
charged; and therefore the officer to be charged, 
The caſe of Mor, v. Shue was 


Anſwer. That is no reaſon, becauſe a carrier was chargeable 
before the ſtatute of Winton, at which-time he could not ſue the 
hundred. Beſides, that he is liable, where he has no remedy againſt 
the hundred; as for goods loſt out of his warehouſe, or out of his 
waggon in the yard, | 


Objection. The inn-keeper is only chargeable for goods in his 
cuſtody within his inn, and not for a horſe put to graſs, and there- 
fore it differs from this caſe, | 


Anſwer, Here the letter was within the walls of the poſt-houſe. 
But the caſe of the innkeeper is ſtronger, becauſe he is obliged, 
while he has room, to let in all travellers. But econtra of the poſt- 
mafter general, who may chuſe his deputies and ſervants, 
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| Objection. The inn-keeper has people up all the night in the 
inn. | 


Anſwer, And the poſt-maſter general alſo in the poſt-office. 


Objection. The caſe of Sir Henry Herbert and Mr. Paget. 
Sd. 77, Raym. 53, | 


Anſwer. There prima facie they held the defendant chargeable; 
but afterwards they were of opinion for the defendant, that he was 
not chargeable, becauſe the clerks of Mr, Henley had liberty to enter 
into the treaſury. without his conſent, and ſo the acceſs to the re- 
cords was not confined to his ſervants only. But here no bod 
could enter into the poſt-office- but the ſervants of the defendants 
only, This caſe differs from the loſs of a letter upon the road, but 
to that he gave no opinion; for a carrier receives goods, ſafely to 
keep, and fafely to carry ; but the poſt-maſter general receives the 
(ctters, ſafely to keep and ſend ; fo that there may be a queſtion, 
whether the och male ſnall be chargeable, when he has ſafely ſent 
the letters out of the office. But admit that he ſhould not be liable, 
A when the poſt-boy is robbed upon the road ; yet it will not follow, 

p that he is not chargeable for letters taken out of the office, In " 
| | 8 D caſe 
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4. It is the duty of the 
and to ſend them by = 


packets as are proper to . 
quer bills. A 


Cite againſt a 1. If a man takes upon him a publick employment, he is bound 
— bas to ſerve the publick as far as the employment extends; and for re. 
ployment, for fuſal an action lies, as againſt a farrier refuſing to ſhoe a horſe. 
xefufing io Kerho. 50. againſt an inn-keeper refuſing a gueſt, when he has room, 
—— — Dier 158. pl. 32. againſt a carrier refuſing to carry goods, when 

he has convenience, his waggon not being full. He had known 

ſuch action brought, and a recovery upon it, and never diſputed. 

So an action will lie againſt a ſheriff, for refuſing to execute pro- 

ceſs, The ſame reaſon will hold, that an action ſhould lie againſt 


the poſt- maſter, for refuſing to receive a letter, Cc. 


2. Exchequer bills are proper to be ſent by the poſt. The ad 
does not confine it to any ſpecific thing, but generally of packets, 
It appears, that the act intended that other things ſhould be ſent by 
the poſt, as well as letters. By the words of the a&, deeds and other 
things. Alſo Exchequer bills are light. And a pearl-necklace of 
1000/. value may be ſent by the poſt. | 


Objection. Exchequer bills are new things created by act of 
parliament. 


Anſwer. A new intereſt created by a ſubſequent ſtatute will be 
under the ſame remedy as a thing in eſſe before of the ſame nature. 
4 Co. 4. a. Vernon's caſe. And one may as well ſay, that trover 
or treſpaſs will not lie for them, becauſe they are new things. 
Bills of exchange might have been ſent by the poſt, and Exchequer 
bills are like to them. A bill of exchange payable to a man & 
bearer is a lawful bill of exchange, and may . ſent by the poſt, # 
\well as one payable to a man or order, x 


Objection. 


4. The defendants being publick officers are chargeable, though 
they had no benefit; as the ſheriff, though he has no fees for ſuing 
of executions. For where the law gives a man cuſtody of a thing 
urtute officit, it obliges him to keep it ſafely. And therefore upon 
the reaſon of Southcote's caſe, 4 Co. 83. b. if goods are delivered to 
a man to be ſafely kept, and he accepts them, he ſhall be charge- 
able if they are loſt. An officer accepts ſuch things as come to him 
virtute officiz upon this truſt, and therefore he ſhall be chargeable 
for them if they be loſt; and one cannot put a caſe of a publick 
officer to the contrary, The opinion in 4 Co. 83. of a general 
bailment, is not law; for upon a general bailment the baillee ought Bailment. 
to keep them only as his own, 3 Cre. 815. 


5. Before the 12 Car. 2. any one might have erected a poſt- 
office, and ſuch erector had been liable for miſcarriage ; and there- 
fore this poſt-maſter is liable alſo; for now the act having prohi- 
bited the ſubjects to employ any other but this poſt-maſter general, 
it would be hard to deprive them of the remedy which they had 
before. 


Objection. The plaintiff has a remedy againſt Breeſe. 


Anſwer. If it could be proved that Breeſe took out the Exche- 
quer bills, he agreed that it was ſo; likewile any ſtranger that took 
them out might be charged as a fort-feaſor; but Breeſe cannot be T 
charged as an officer for neglect: for misfeaſance of a deputy an ggape againſd 
action will lie againſt him, but that is not gua officer, but qua tort gaoler. 
feaſor. And according to this is the difference between a negligent 
and a voluntary eſcape. A gaoler is liable to an action for the latter, 
but not for the former; 1 Leon. 146. Cro. Eliz. 175, 743. 1 Roll. 
Rep. 78, This office is manageable only by them, their deputies 
and ſervants, and what is done by a deputy, is done by the prin 
cipal ; 
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cipal; and reaſonable, becauſe the may remove the 4; 
ele though he pay hin infor iſ, for i 
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. office of the principal; he does ſuch 


acts as would be a forfeiture in the principal. 39 9 Hen. 6. 34. 
Objeftion. * 


Anſwer. It is 
which his brother 


| 4 This will be to. make the 4 reſponſible 
for the ſervants of the deputies. * 


| Ae If a deputy has power to make ſervants, the principi 
will be chargeable for their misfeaſance, becauſe the act of the ſer. 
vant is the act of the deputy, and the act of the deputy is the 20 
of the principal. But here Breeſe is the ſervant of the defendan; 


themſelves. 


Objection. The defendants are but fellow-ſervants with Bree, 
becauſe all receive their ſalaries from the King. 


Aifwer. He is appointed by the defendants, and is their ſer. 
vant, and removable by them, though they do not pay him hi | 
wages. But then ſuppoſe that Breeſe is not a ſervant of the de- by 
fendants, then it will be ſtronger againſt the defendants, for then 
Breeſe will be as a ſtranger, and then they will be the rather liable, AN... 
the act appointing them to manage the office by their ſervants, 1 
Objection. Powys juſtice compared the defendants to a captain 
of a company; and he ſhall not be chargeable for the cowardlinels 
of his ſoldiers, no more ſhall the defendants for the negligence of 
Breeſe, admitting him to be their ſervant. A 
Caſe againſt Anſwer. If A. received a particular damage by the cowardlinck 
the captain of of the ſoldiers of a captain, he ſhall be chargeable; but in ſuch cal n 
A the prejudice is national. But the maſter of a yr is liable for the . , 
ardly ſoldiers. neglect of his mariners. * 
Objection. The act did not e that the defendants ſhould ; 
be chargeable. - 
| obſ 
Anſwer. He was of a contrary opinion; becuuſe all the power 4 


placed in the poſt-maſter general. And when a ſtatute erects a new 
Office, and places it under ſach circumſtances, as in Sm 
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{ law make the officer liable; n muſt=be preſumed to have 
. intent, that he ſhall be chargeable. © _ 


It the words of the that intended 
RN act, that they that 


2. 
the 


It appears by the act, that it was the j of the 
>" hat they were liable for the foule of | 2th 
and their ties, &c. 


. - the general 
Then par. 10. rr — , 


if there be a failure of furniſhing with poſt-horſes; from whence it 
ppears, that the parliament looked upon the fault of the deputy to 
the fault of the poſt-maſter. TY 


A 
be 
Objection. This will ruin the office. 


ar. 3. 


Anſwer. It will make them more careful. 
Objection. This will encourage frauds. 


| Anſwer. The method to prevent them is to make the poſt- 
maſter liable. 


Objection. The plaintiff might have ſent his Exchequer bills 
by ſome other means. | | 


Anſwer. That will not excuſe the defendants; no more than 
it will be an excuſe to an inn-keeper, that his gueſt, who has loſt 
his goods, might have gone to another inn. | 


Objection. The premium limited by the act is too ſmall. © 


terms. | 


Objection. The patent is, that they ſhall obſerve the orders of 
the King under thę ſign manual, and the orders of the treaſury 
concerning the revenue. | 


Anſwer, Their obſervance of the orders of the Treaſury will 
not interrupt their care of the letters ; and if a prejudice happen by 
obſervance of the King's orders, that will not excuſe ; becauſe they 
re obliged to obſerve the maſt convenient methods for the execu- 
uon of the office according to the directions of the act, and the pa- 
ent cannot excuſe them in any neglect of that. 
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Anſwer. The defendants have accepted the office upon thoſe 


8 E Objection. 
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ObjeAion. There is a clauſe in the patent, that 
tall not be anferabl for a ſult in their d , but only forthe 
own 


Anſwer. That is only intended of inibezilment of 
by their deputies, and as to that the ſaid-clauſe will them 
but it will. not excuſe them from any remedy that the:ſubj 
againſt for his benefit by the law. And no | 
ſuch caſe Will avail, nor any charter of exemption. And for the 
reaſons he concluded, that judgment ought to be given for the 
plaintiff. :But the other three judges being of a opinion, 
judgment was given for the defendants, But however, the plainif 
intending to bring a writ of error upon the ſaid judgment, the de. 
fendants ſeeing that, paid the money to the plaintiff, as 1 was in. 
formed. | 


Parker ver/. Kett. 


8. C. 1 Salk. * ejectment brought for lands in Tre/ingham in Norfolk, on the 
Cm 1 demiſe of Charles Kett, the cauſe was tried before Hol chief 


85. juſtice of the King's Bench; and he making ſome difficulty in the 
12 Mod. 467, point of law ariſing upon the evidence, he reſerved it as a point fo 


2 his conſideration, and afterwards gave order that it ſnould be argued 
2 manor with 777 B. R. to have the opinion of all the judges of the ſaid court, 


power to And it was argued accordingly ſeveral times, by Mr. Williams and 


— z. Mr. Weld of one ſide, and Mr. Broderick and Mr. Northey of 


His deputy ; the other fide. And now the chief juſtice pronounced the opinion 
B. by writing of the whole court. The caſe was thus: Charles Kett copyholder 


der bishand ; | - - — 
und ſeal makes in fee of the lands in queſtion held of the manor of Refwick in Nr 


C. bis deputy, folk made his will, and thereby deviſed theſe lands in queſtion to the 
= 3 defendant Elizabeth his wife for her life, remainder to his on 
render of G. Charles the leſſor of the plaintiff in tail, remainder to his wife in fee. 
of copyhold Mr, Samuel Keck the maſter in Chancery was conſtituted ſteward 
6 444, 5. of this manor by patent, to exerciſe the ſaid office by himſelf, «r 
render accor- his ſufficient deputy ; by virtue of which power Keck made Oſman 
dingly out of Clerfe his deputy ſteward, and he had executed the ſaid office many 
well, years. Charles Kett the father being ſick, ſent to deſire Oſman 
Clerke to come to him, to take a ſurrender of theſe lands to the 
uſe of his will; but Clerke not being able to come himſelf, © 

writing under his hand and ſeal appointed Thacker and Ballaſton to 

be his deputies Jointly and ſeverally, only to take this ſurrender 
Accordingly Ballaſton took the ſurrender of Charles Kett out o 

court to the uſe of his will. And at the next court, which wi 


after the death of the ſurrenderor, this ſurrender was * 
5 | "77-5 befort 
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cured by the intention of the law, or by ſubſequent acts. 


2. Suppoſing that he had not, yet whether this defect was 


And as to the firſt point they held, that Bellafton deriving his 


authority from a writing under the hand and ſeal of the deputy- 
ſteward, had a good original authority. .For where an officer has 
power -to make a deputy, ſuch deputy (when he is created ſuch) 


may do any act, that his principal might do; and leſs power he 


cannot have. Hob. 12. Norton v. Sims, in caſe of an under- 
ſheriff, which caſe goes farther, becauſe there the covenant that 


the underſheriff ſhould not execute any execution for more than 
201, without the ſpecial warrant of the high ſheriff, was held 


void, becauſe it was repugnant to the nature of the deputation. 


Then here if the ſteward could have given ſuch a power (and that 
was never doubted, but that he might have impowered a man, to 
have taken a ſurrender out of court; and ſuch perſon is not a de- 
puty, having only power to do one ſingle act, whereas a deputy 
by the nature of the deputation has power to do all acts) O/mar 
Clerke as deputy for the .reaſons aforeſaid might do the ſane 
thing. And it is but the common caſe of underſheriffs, who have 
power to make bailiffs, and to ſend proceſs, all over the kingdom, 
and that only by virtue of their deputation, 


Objection. That the caſe of the underſheriff is not parallel, be- 


cauſe he acts in the name of the ſheriff, but here Clerꝶe has ated 
in his own name. 


Anſwer, It is neceſſary, that the underſheriff act in the name 
of the ſheriff, becauſe the writs are directed to the ſheriff, and 
therefore acting under the ſaid writs, he muſt make uſe of the 
name of the ſheriff, But here the deputy-ſteward has a general 
Power, and therefore it is not requiſite, that he do the acts in the 
name 


— 
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name of Keck, But 9 Cv, 76. J. may be objec 
held, that he who acte as attorney, ought to u 
2 


| but it will be good, as it is done bete; 

point of the caſe was otherwiſe determined, 
ſurrender was made by the attornies in their 
Hl have 


3. 


queritur 


more but 


yet this is ſubſtantial, 


Objection. Farther, in Coomb's caſe the authority was recited, 
which is not done here, but he ſeems to act as principal, whereas he 
ought to have ſhewn his deputation by way of recital in the ap- 
pointment. But notwithſtanding this objection it is good. For 

Diverſity. Where a man does ſuch an act, as cannot be good by any other 
means but by virtue of his authority, it ſhall' be intended to be an 
execution of his authority; but where a man has an intereſt and 
authority, and does an act without reciting his authority, it ſhall 
be intended to be done by virtue of his intereſt. 6 Co. 17. Sir 
Edward Clere's caſe. So here the conſtituting of Ballaſton by Of- 

man Clerke as his attorney will be good by his authority, without 

Deputy ftew- reciting it, becauſe otherwiſe it would be of no avail. Beſides, 

w_ wn that a deputy may hold a court either in his own name as deputy- 

own name. ſteward, or in the name of the ſteward, and fo for the ſame reaſon 
he might make this appointment in his own name. But it is ob- 
jected farther, that he calls them deputies in his appointment, Ec, 
and a deputy cannot make a deputy, nor can a deputy be made to 
do any ſingle act, 
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Anſwer. It appears ſufficiently, what Clerke meant, viz. that 
they ſhould be his ſervants. And there are alſo words large enough 
in the appointment, to comprehend it. And the caſe in Cro. Eh, 
533. rules it; for the reaſon there was, becauſe he was a ſervant, 
and the deputy of a miniſterial officer may appoint a ſervant, 
And therefore for theſe reaſons they all held the ſurrender to be 
Originally good. | 175 


Steward d& 2. They held, that admitting that the authority originally was 
Fade, defective, yet they were ſufficient ſtewards de facto, and the ſur- 
render for that reaſon good, Doubtleſs a ſteward de facto may 
take a ſurrender, Then ſuch ſteward is. no other, than he who 
has the reputation of being ſteward, and yet is not a good ſteward 


in point of law. Now here Clerke was a good deputy. Now fu 
4. pole, 


aſſembles the tenants, and 
ood that he 


les the they 
the acts are does, as an under ſteward afte 
of the chief ſteward, ar the clerk of the lord of the manor who 
holds court withqut the contradiction or diſturbance of the lard 
though he has no patent, nor any expreſs authority to be ſteward ; 
and the reaſon is this, becauſe the tenants are not obliged to exa- 
mine the authority of the ſteward whether it be lawful or not, 
nor is he compellable to give account of it to them. New in this 
caſe Thacker and Ballaſton without doubt had an authority as good 
a5 the deputy of a dead ſteward or the lords clerk. And this. is 
zgrecable to the reaſon of the law in other caſes, as a legal act done 
by an executor d ſon tart will bind the rightful executor. 5 Co. 
30. ö. and yet he is but an executor e fact; and if the right- 
ful executor bring trover againſt him, he ſhall recover only ſo 
much in damages, as he has adminiſtred unduly ; and the reaſon is, 
becauſe the creditors are not bound to ſeek farther than him who 
acts as executor; therefore if an executor de ſon tort pays 100 l. of 
the teſtator's in a bag to a creditor, the rightful executor ſhall not 
have trover and converſion againſt the creditor. There js alſo 
the caſe of the biſhop of of , Cro. Tac. 554. 2 Roll. Rep. 
Ion, 130. Palm. 22. that if a biſhop de 2 in poſſeſſion grants 
inſtitution, and thereupon induction is had, it will make a ple- 
narty ; and yet there can be but one biſhop of one dioceſe ; but 
by reaſon of the appearance and colour, which he in poſſeſſion 
hath of being biſhop, all judicial acts done by him are good. 
And he * with the caſe of 1 Lecn. 288. of the lord 
Dacres which is ſtronger; for the underfigning of the capy in 
the ſaid caſe by the lord. Dacres ſignified nothing, being after the 
prant, and could amount to no more than a declaration of his con- 
nt, or at moſt to a confirmation, but could not amount to a 
grant; and a releaſe or confirmation of copy hold lands is of no 
wail in law, unleſs the copyholder be in by admittance, 4 Co. 25. b. 
but it was neceſſary, it Bang . Je grant, which ay = 
ſu 
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Thorpe ver/. Thorpe. Ante 235. 
Intr. Paſcb. 12 Will, KL B. R. Rot. 253. 


5. C. 2 SC. L RR OR of a judgment in C. B. In aſſumpfit the plaintiff 4.. 
1 m clares, that 19 Jan. 1693. the nt held of the — 
8. C. Comyns certain lands per modum mortgagii, and that there was a diſcourſ 
95 12 Mog, between the plaintiff and defendant concerning the ſaid mortgage, 
445, 452, and that the plaintiff ſhould releaſe his equity of redemption, and 
Tndebitatus thereupon the plaintiff agreed to make a good and ſufficient release 
afſumpfit for of his equity of redemption, in confideratione cujus the defendant 
= *" agreed to pay the plaintiff 7/. and that the defendant in -cond. 
demptionin deration of the agreement aforeſaid, and that the. plaintiff would 
mortgaged perform his part of the agreement, aſſumed to —. his; and 
March 203. àſſign'd for breach, that although the Ter had performed omnia 
Godb. 203. in agreamento illo contenta ex parte of the plaintiff to be perform- 
— ed, nevertheleſs the defendant had not paid the 7. and then there 
1 Mod. 13. is another count of indebitatus aſſumpſit pro relaxatione aequitatis re. 
demptionis of the plaintiff, &c. To which the defendant pleaded, 
that after the making of the ſaid promiſe, viz. 29 July 1694, the 
plaintiff releaſed to the defendant and Heale all and all manner of 
actions, ſuits, cauſes and accounts, debts, duties, reckonings, ſum 
and ſums of money, and demands whatſoever, which the ſid 
John had or might have againſt the defendant and the ſaid Heal 
for any matter, cauſe or thing whatſoever. The plaintiff prayed 
cyer of the releaſe ; and it appeared to be made between the fn 


dant and Heale of the one part, and the plaintiff of the other, 


bearing date the 29 July 1694, and recited, that whereas the plain- tt 
tiff had ſurrendered to the uſe of the defendant by mortgage certain ſt 
copyhold lands, and had alſo ſurrendered to the uſe of Heale in ot 
the ſame manner a capital meſuage, and certain other lands, the tl 
pluintiff releaſed to the defendant and Heale all proviſo's and condi B 
tions in the ſaid deeds, writings, and ſurrenders mentioned and m 
contained, and alſo by the ſaid deed for ever acquitted and releaſed 

all his eſtate, right as well in law as in equity, equity of redemp- 

tion, title, claim, and demand whatſoever to the ſaid lands, me. - 


ſuage, and all and ſingular the premiſſes, and every of them; " 
| | at 


£ 
* 
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i Mr, 
the plainti argued, 1, That t 
cient conſideration to maintain the A ſumpſit, becauſe the mortgagee 
after the condition broken has an abſolute eſtate in the land, and 
the common law does not take notice of the equity of redemption, 
which is a meer _—_— Chancery, and therefore the releaſe 
of it after the condition broken in the eye of the common law can- 
not mend the title of him, who had an abſolute title before, and 
of conſequence the releaſe of it is no conſideration, 2, Admit that 
the law will take notice of the equity of redemption that the mort- 
gagor hath, and that it is a thing valuable; and conſequently the 
releaſe of it a valuable conſideration z yet in this caſe the plaintiff 
ought to have ſhewn, how he was intituled to ſuch equity of re- 
demption; becauſe it may be, that his equity of redemption was 1 Roll, Abr. 
not valuable, and then a releaſe of it will not be a valuable confi. 23: 
deration; as if the mortgage was for the whole value of the land; 

or if this mortgage was made, that the mortgagee ſhould have 
the land, until he was ſatisfied his money by perception of the 
profits; in this caſe the mortgagor would have an equity of re- 
demption, and yet it would not be valuable. But Holt chief juſtice 
faid, that the laſt caſe would not be a mortgage; and all the court 
held, that without doubt a releaſe of an equity of redemption is a 
very good conſideration, and the common law will take notice, 
that the mortgagor has an equity to be relieved in Chancery, See 
Cv. Eliz, 768, 2 Bulſt, 41, 2 Ventr. 214. 


E 


2. It was argued by the counſel for the plaintiff in error, that 


this releaſe ſhall not be reſtrained by the recital, but ſhall be con- 


ſtrued as a general releaſe, and fo the plaintiff in the original acti- 
on barred by it. And for this was cited the rule taken in A.- 
tham's caſe, 8 Co. 148, generalis clauſula, &c, g Edw. 4. 4. 6. 
Bro, releaſe 29. 19 Hen, 6. 4. 6. Plowd, 289. b. and that every 
man's deed ſhall be taken moſt ſtrongly againſt himſelf, + 


But againſt this it was 2 by the counſel of the other ſide; 
that where there are general words all alone in a deed of releaſe, 
they ſhall be taken moſt ſtrongly againſt the releaſor; but where 


there 


$i thereof the other ſhall 


10/. there the performance of the act is a condition precedent, 
he cannot have an action againſt the other for dp cnay be- 


15 Hen. 7. 10. 6, But this rule depends upon 


1. If a day be appointed for payment of the money, and the 
day comes, before the thing, for which the money is to be paid, 
can be done; there though the agreement be, to pay the money for 
the doing of the thing, yet the action may be brought for the money 
before the thing done; becauſe the agreement is poſitive, that the 
money ſhall be paid at the ſaid day. And agreeable to this is 48 Ed. 3. 
2, 3. cited in 7 C. 10. 6. Ughtred's caſe ; though the caſe there is 
put more generally, for there the money was to be paid upon days 
certain, which would happen, or at leaſt might happen, before 
the ſervice was performed. To the ſame purpoſe are 1 Ventr. 147. 
Large v. Cheſhire, 2 Saund. 319. Pordage v. Cole. 


2. Though a day certain be appointed for payment of the money, 
yet if the ſaid day is to incur after the time, in which the conſide- 
ration ought to be performed, for which the money ſhould be paid; 
the performance of the conſideration ought to be averred in an 
action brought for the money. So V. Jones 218. Ruſſell v. Ward, 
ought to be underſtood, The caſe there indeed is intricate, but 
upon conſideration it proves that for which it is cited. And Dter 76. 
fl. 30, is in point. There have been contrary caſes upon the au- 
thority of Ughtred's caſe, and in Roll. Abr. 414, 415. there are 
leveral of them put together. The farſt caſe there is that of Gurnell 
et al v. Clerke, upon a charter- party; and as the caſe is put there, 
non con/iat at what time the day of payment was to happen, before 
or after, c. ſo that the caſe can be no great authority; but then 
the ſaid caſe, which was adjudged 7 Jac. 1. C. B. was afterwards 
9 Jac, 1. upon error brought in B. R. reverſed for this very reaſon, 
becauſe pro tota tranſportatione made a condition precedent, 1 Bulſtr, 
107. The next cafe is that of Layton v. Dixon, 1 Roll. Abr. 415. 
Mich, 15 Car, 1. where A. covenants with C. that B. ſhall convey 
and to C. and C. pro N ain praedicta covenants to pay 4 
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J. 1601, there it is held, that C. is obl to the 
| caſo Þs not para! 


the caſe in , becauſe in that there is an expreſs covenant 


A. that J. ſhall to C. and then pro confideratione 
there muſt not be underſtood in conſideration of the — 
but in conſideration of the covenant of A. that B. ſhould 
There - | q pgs in n — e — 7 2 and 

ng. Which is a ſtrong caſe (as id) againſt his | 
— the ſame point in feat is ſaid to be adjudged, 2 +; 7 
between Hayes and Hayes. But the faid caſe of Vivian v. Shipping 
as it is reported, C. Car. 354. is directly contrary ; for there Jung 
and Berkley juſtices held, that it was a condition t, againſ 


Croke, And in the caſe of Hayes v. Hayes, as it is reported, Cy, 
Car. 433. there is no ſuch point. 


He conſidered then the reaſonableneſs of the caſes, that are 
founded upon mutual remedies. And (by him) the bargain of 
every man ought to be performed as he underſtood it; and if a man 
will make ſuch an agreement, as to pay his money before he has the 
the thing for which he ought to pay it, and will rely upon the remedy 
that he has to recover the ſaid thing, he ought to perform his agree- 
ment, But on the other hand, if his agreement was otherwiſe, 
there is no reaſon that he ſhould be compelled to give credit, where 
he did not intend it. And therefore if two men agree, the one 
that the other ſhall have his horſe, and the other that he will pay 
105. to him for the horſe; becauſe the one may have an action for 
the horſe, yet there is no reaſon that the other ſhould have an action 
for this money, before the horſe is delivered. Therefore (by him) 
it is very dangerous to admit proof of mutual promiſes, unleſs they 
are reduced to writing; for if upon diſcourſe A. and B. agree, that 
A. ſhall buy, Cc. and B. ſhall fell, Ce. in evidence this ought 
not to be looked upon, but as a bare communication, Der 30. 
pl. 203. becauſe ſuch expoſition of mutual promiſes in ſuch cal: 
would be very dangerous to trade, Otherwiſe if it be put in wii 
ting, for then it ſhall be reckoned the folly of the purchaſer, to 
agree to pay his money, before he has the conſideration of it dell 
vered to him, There is another caſe 2 Med. 33. Smith v. Sbelun 
againſt his opinion; where the plaintiff agreed to aſſign a term for 
years, &c, to the defendant, and the defendant promde agreed t0 
pay to the plaintiff 250/, and there the court held, that the action 
would lie without averring performance, upon the authority d 
Ughtred's caſe, without regarding the authorities now cited by him 
and they alſo founded their judgment upon a caſe in Stil 1 
which is intirely different; for there is no truſt in the ſaid caſe, bi 
two diſtinct acts are to be done, the performance of one of whic 
does not depend upon the performance of the other; nor is the ” 
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judge, whether it was done according to the a 


firmanda, though not ſo formerly. But then the defendant by 


As to the objection to the declaration, that the plaintiff has not Paul in « de- 
ſufficiently averred, that he has made a releaſe, &c. for he ought to cmnden aid- 
have ſhewn how he had done it, to the end that the court might u r 
ment. He an- 
ſwered, that the declaration in this reſpe& might have been better; 

but nevertheleſs the plaintiff has averred it in general, by ſaying, 

quod per formavit omnia in agreamento illb contenta ex parte ſua per- 


pleading of the releaſe has admitted that it was done, and aided this 
defe in the declaration. The plaintiff in his declaration ought to 
have ſhewn the time and place, when and where the releaſe was 
executed, and how the equity of redemption was releaſed ; and for 
want of that, this declaration had been ill upon a demurrer. But 
now the defendant has admitted the declaration to be true, by his 
plea of the releaſe. There are ſtronger caſes than this of general 
declarations aided by pleading over. 3 Hen. 6. 8. 9 Hen. 6. 16, 18. 
Paſch. 23 Car. 2. B. R. Bernard v. Mitchell. 1 Ventr. 114, 126. 
ſuch a general declaration held good after plea pleaded ; and the 
caſe of Vivian v. Shipping, 1 Roll. Abr. 415. aforeſaid, is a caſe in Cro.Car. 384; 
point, that ſuch general averment, viz. that the plaintiff had per- 
formed all things that were on his part to be performed, was good 
after plea pleaded, So here, there not being any duty or demand 
before the releaſe was executed, the releaſe cannot operate upon it. 
Therefore judgment was affirmed, 


Freke verſ. Thomas, 


EBT upon bond brought by adminiſtrator durante minori- Ante 338. 
tate of an adminiſtrator. Upon demurrer to the declaration, 4 3 
Mr. Comyns for the defendant took exception, that it appeared 7 ca 5. C. Comyns 
the declaration, that he, during the minority of whom adminiſtra- 110. 


tion was granted to the plaintiff, was above the age of ſeventeen, on during 
ty 


and fo the adminiſtration determined. That this caſe does not differ the minor 


in reaſon from the caſe of an adminiſtrator during the minority of of an admivi- 


, does 
an executor, which determines at the age of ſeventeen, 5 Co. 29. . 


nor from the caſe where a woman executrix under the age of ſeven- before the age 
i. , | of 210 
teen zninillrator. 


668 


may find ſureties, thoug | 

For per Holt chief juſtice, there is a difference 
adminiſtration durante minoritate of an executor, and of another 
perſon ; for an adminiſtrator during the minority of a 


le. 
gatee ought to be underſtood to be during his legal minority. Fo 
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the authority that the adminiſtrator hath, is given to him by the 
ſtatute ; and an infant hath not been adjudged a legal perſon, to be 
intruſted with the management of an eſtate, But an executor, 
who comes in by the act of the party himſelf, hath. been adjudged 
capable to adminiſter at ſeventeen. But the law in the expoſition 
of a ſtatute will not make ſuch conſtruction. And care is taken 
of the adminiſtration, by the commiſſion of, adminiſtration during 
his minority to his next friend. And this is the opinion of the ci. 
vilians, and it has been held accordingly by commiſſioners delegates, 
And therefore judgment was given for the plaintiff, 


Fox ver/. Wilbraham. 
Intr. Trin. 12 Will. 3. B. R. Rot. 353. 


Uncertainty. Ovenant againſt the aſſignor of a term, upon a covenant that 
the leaſe was free from incumbrances, and that the aſſignot 

had not done nor ſuffered, &c. and the breach aſſigned was, that 

at the ſeſſions held at Cheſter, 4 Fac. the defendant was out- 

lawed. Upon demurrer the declaration was held ill, becauſe it was 

not ſhewn, in the time of which King James the outlawry was. 

For per Holt, the pleading ought to be very certain, as to ſhew in 

what term the outlawry was; but this uncertainty of the King's 

reign was greater. Mr, Cheſhyre for the plaintiff urged, that the 

time was immaterial ; becauſe if there was a record of outlawry at 

another time, the judges would certify it, and ſuch certificate would 

be good. Heb. 179, 209. Keilw. 193. 1 Brownl, 58, 74. But 
nevertheleſs the declaration was for this. exception held ill, But 

the court would have perſwaded the defendant, to conſent, that the 

No mend. plaintiff ſhould amend ; but he refuſed. Then the court gave day 
OT to Mr. Cheſtyre, to ſearch precedents, that they might grant an 
amendment without the defendant's conſent. And at another da 

he ſaid, that by the ſtatute of 14 Edw. 3. the Judges may — 

I | | wor 
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a plea 
And the amendment was denied, but the plaintiff had er pics in 
to diſcontinue. Ex relatione ri Faced. „ 


lampfit for money had and received by the deſfen- 3 Kö 
dant for the plaintiff, to the uſe of the defendant. Non afſumpfit S. C. Comyns 

pleaded. Verdict for the plaintiff, And now Mr. Mountague '& lad. 

moved in arreſt of judgment, that the plaintiff had no cauſe of 510. 

action, the money being received for the uſe of the defendant. Ind:bitatu: 


Mr. Branthwaite and ſerjeant Hall compared this to the caſe of Munpfit for 


Nefworthy werſ. Wildman, 1 Mod. 42. 2 Keb. 615. and ſaid, that ed by the de- 
being for money received, it ſhall be intended that the defendant fendant to the 
ought to 74 it, but that nevertheleſs he ſhould be anſwerable to = ia _ 
the plaintiff for it. 1 Sid. 306. Where the plaintiff a/ump/it M. & Mar. 
= inſtead of the Fr A" A and held ra That _— b. K. Patifon 
to the uſe of the defendant, ſhould be rejected after verdict, being“ Milton. 
inconſiſtent with the finding of the jury. Holt: We muſt reject 

the words that are inſenſible, and retain thoſe that are ſenſible. 

Money received by the defendant for the plaintiff is good, and then 

the words, to the uſe of the defendant, muſt be rejected. And 


judgment was given for the plaintiff, ni, &c. 


Palmer ver/. Stavely. 
]lebitatus afſi 


| Proctor verſ. Johnſon. 
Int. Will. 3. Rot. 341, 


Eon C. B. A ſcire facias was brought againſt the defen- 8 C. 2 alk. 
dant upon a judgment in ejectment obtained againſt the caſual 6. 
qector, ſuggeſting that the defendant fince the ſaid judgment in- Se 8 . 
greſſus t modo tenet, &c. The defendant being warned comes « 644, ged. 
in, and pleads nul tiel record. Upon which the record being ment againſt 
brought in, judgment was given in C. B. for the plaintiff, quod Oy es 
baberet executionem, &c, Upon which the defendant in C. B. againſt the 
| 5 8 H ? brou ght terretenants. 


that a ſcire facias did not lie at common law 
debt or damages; but this ſcire facies ſounds in 


upon a judgment in aſſiſe. And 


Holt chief juſtice. The meaning of Coke in 2 


ſonal, quatenus it is a chattel ; 
land. The reaſon of the ſcire facias is, 
by the recovery, and that makes a title to the recoveror. If there 
is tenant for years, reverſion in fee, tenant for years is ouſted, and 
he in reverſion diſſeiſed; at common law the remedy for the tenant 
for years was ejectment, and aſſiſe for the reverſioner. Then if the 
leſſee for years obtain judgment againſt the diſſeiſor for the term, 
that makes him a title; and if it happen, that the judgment is not 
executed in the life of the diſſeiſor; the termor ſhall not loſe the 
benefit of his recovery, but he ſhall have a ſcire facias againſt the 
terretenants ; and if they have title paramount the recovery, they 
ſhall avoid it; if they claim under it, they are eſtopped, as for 
the purpoſe the heir of the leſſor, Cc. It is abſolutely neceſſary, 
that a ſcire facias ſhould lie in this caſe, becauſe there is no other 
means to execute the judgment, if the parties die, or are changed. 
But in judgments for debt or damages, the judgment might have 
been executed at common law by action of debt upon the judg- 
ment. Therefore upon the reaſon of the law, without confidera- 
tion of precedents, a ſcire facias will lie in this caſe. Upon the 
ſcire facias the terretenants will have notice, and ſcire fect ought 
to be returned; and therefore it is not ſo hard as the ſerving the 
tenants with a copy of the declaration in ejetment. The ſeire f«- 
cias may be general againſt the terretenants, and leave it to the ſhe- 
riff to return who are terretenants; or it may be ſuggeſted in par- 
ticular, who they are, as here. And they, being ſtrangers to the 
judgment, may falfify ; or if they claim under the defendant, they 
are bound by it, Judgment was affirmed nf, SC CW. 
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Eaſter Term 13 Will. 3. 


une, 
duet juſtice, If a ſubmiſſion be 
make their award before Midſummer, and if 
_ „ ON 
ſirage before Midſummer, and an umpirage is made accordingly, — am- 


it is good ; becauſe the arbitrators have determined their power be- he _ 


fore by electing the umpire. And ſo it was reſolved in the caſe of 7anary ; 
Twiſleton v. Travers. But if the umpire be named in the ſubmiſ- 1% fr., 
fon, he cannot make his umpirage, before the time is expired, his umpirage 
which is given to the arbitrators, to make their award. Judgment accordingly ; 
for the plaintiff ni, &c. Ex relatione m'ri Jacob. — — 
| Travers. | 
1 Lev. 174. 


Wilmot ver. Tyler. 


THE plaintiff brought an appeal againſt the defendant for s. c. 1 Sek. 
1 the murder of her huſband. The defendant pleaded, a con- 63. 
vition of manſlaughter and clergy had. And after ſeveral excep- 4 3 
tions taken to the 2 by Mr. Earle, which were over- ruled, the 2 Hawk. P. 


queſtion was, whether the court ſhould give final judgment upon fe — 0 


bt ſdbe plea in bar, or only judgment to abate the writ, there being a upon « ples 
* fult in it, there being only eleven days between the tee and re- in bar, where 
4 turn of it. And per Holt chief juſtice, final judgment ſhall be gi- 3 * 


ven, For though the writ be ill, ſo as an outlawry upon it would 
be erroneous ; yet having appeared and pleaded in chief, and not 
having infiſted upon that, ge has loſt the advantage of it. Now 12 Mod. 451. 
there ought to be fifteen days between the tete and return of ori- 
ginal writs, and there is here but eleven. And the reaſon why 
there ought to be fifteen, is in 2 Inf. 267. becauſe, every day a 
man may go a day's journey, which in law is accounted twenty 
miles, and is called dieta, and according to the ſaid computation 
hfteen days are a convenient time for a man to appear, in whatſo- 
ever part of England he lives. According to this is Bract. lib. 3. 
I 


135. 
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becoming a man of the profeſſion of 


gave him a very ſevere rebuke. | 
| BY FIN Sto 
Rex ver/. Douſe. ad 
Inditment | HE defendant was indicted for having kept a ſchool with- 
— — out licence of the biſhop of the dioceſe, c. contra forman 


for keeping ſlatut. Upon which Mr. King moved to quaſh the indictment 
_ _—_ (being removed hither by certiorari) and the exceptions that he 
biltop. took the laſt term were, 1. That there was no ſtatpte, that prohi- 
bited keeping ſchool without licence, but 1 Jag. 1. cap. 4. par. g. 

and the faid act preſcribeg a particular puniſhment, viz. fqriciture 

of, &c. Therefore it was not an offence indictable, being a new 

offence, 2. This indictment was found before the zollte of 

— at the quarter- ſeſſions, and they have no power by the ad, 

and therefore it was void, 3. This ſchool was not within the act 

of James I. becauſe the act extends but to grammar 'ſchools, and 

this fchool was for Wenug and reading. An afterwards in this 

term, after a rule made, that cauſe ſhould be thewn' upon notice, 

why, &c. the indictment was quaſhed. "| OO 


Term 13 Will. 3. 


Note; Mr. Northey aid, that in the caſe of the lord Leigh of 
Stoneley a habeas. corpus was granted, only upon the letter of my 
lady Leigh. And per Holt, without doubt a habeas. corpus may be 


granted upon the fight of a letter. 


Mitchell vers Broughton, | 
Intr. Hil. 12 ill. 3. B. R. Rot. 506. 2 


N aſſumpſit upon a ſpecial promiſe to transfer ſtock in Upon the 
ey et — a an agreement in writing, by which dock jobbing 
the defendant agreed in 1 52 in confideration of tio transfer , 
o much ſtock to the plaintiff or order upon requeſt; and he 
ſhewed a requeſt, &c. . and averred that the defendant had 
not transferred. The defendant pleaded the act of 8 & g of this 
King, cap. 32. againſt ſtockjobbing. The plaintiff demurred. And 
was urged, that this contract was within the ſaid act, becauſe, 
t may be, the transfer was not to be made before the” day 
of = .* '- But per Hul, the ſaid act ſhall be taken ſtrictly, 
becauſe it deſtroys bargains, and therefore if the requeſt was before 
the ſaid day, it is well enough. A ſecond exception was to tha 
declaration, becauſe the plaintiff has not averred, that the defen- 
Gant has not paid'' co the plaintiff's order. Sed uon allo 
«tur, for that ought to n the other ſide, if payment was 
| Tg 29133 1131100 2202 A 00707 ann Gill n 7; made 


316. 
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court ought Was now brou levied in execution 
vered to thy vered to the plaintiff in the action there, 
plaintif, red. And 


* iſſue, Holt chief juſtice held, that this plea amounted to the 


order of the plaintiff, Judgment wif, 


Oe. 
the caſe of Smith v. Wifhall, Ante 316. 50 


Horne ver; Hunter. bs 
Intr. Trin. 12 Will 3. B. R. Rot 46 


TTS een! 


8. 


plea was adjudged ill, becauſe 
execution were delivered to the plaintiff in execution, 
not be. And therefate judgment for the plaintiff, 


Weſt verſ. Weſt. 
0 „%, Ti plaintiff brought av aten upon his caſs ig te 
Ae . z. 1 defendant, mayor of Banbury, for having made a falſe retum 
442, to a mandamus, Cc. The defendant pleaded, that he was not . 


Holt 559- mayor at the time of the emanation of the writ, And upon mo- 
Waiver of the tion concerning the waving of this plea, and pleading the genen 


ral iſſue, being only a denial of a matter of fact alleged in the 
declaration, And per curiam, if a man pleads, the general iſſue, 
and that is not entred ; he may waive it, and plead ſpecially with- 
in four days; and Sunday ſhall not be reckoned one of the four 
days. But Sunday is reckoned one of the fifteen days upon the re- 

turn of writs, Cc. 77 | barb + 
5 | 


Cheeſſy ver. Baily. 


8. C. 1 Salk, HE parties entred into mutual bonds, with reſpective con- 
$0. Comyas ditions, that they reſpectively ſhould ftand to the award 
114. to be made by J. S. of, &c. and if they ſhould conſent, to make 
Submiſion to that ſubmiſſion by rule of court, according to the late act of pat- 
e liament, that then the bond ſhould be- void. And now a mo- 
che late act. kion was made, that this ſhould be made a rule of cqurt, upon 
afficiavit of the execution of theſe bonds. But it was oppoed 
by Sir Bartholomew Shower, becauſe it was only parcel of the 
condition, and his client would rather forfeit 'the penalty mo 
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Rex wer; Inhabitantes Mile-end, 


B the act 30 Cer. 2. cap, 3. which prohibits the burjin 


in linen, under the penalty of 5 J. the one moiety of this 
to the poor 


- 


| is given to the informer, and the other moi - poo 
an old order of the pariſh. Mile-end is a hamlet of itſelf, and bas 
ofjuſticescon- diſtinct officers, and a chappel of eaſe, but lies within the pariſh of 
Stepney. The Jews have a burying place there in Mile-end, And 

the juſtices of peace in 36 Car. 2. made an order at their ſeflions, 

that the church-wardens of Mile-end ſhould give account of their 

receipts of the buryings ariſing within their precinct to, &c. tothe 

end that there might be an equal diftribution through the whole 

pariſh ; which order being removed heretofore in the time of 

Charles II. into the King's Bench, was confirmed, and the church- 

wardens of Mile-end accounted accordingly for ſome time, But 

the preſent church-wardens of Mz:le-end not having accounted ac- 

cording to the ſaid order, Mr. Moxon moved laſt term for an at- 

tachment to be granted againſt them, for not accounting according 


to the ſaid order, it being confirmed in this court, and ſo a con. 


tempt of this court, And a rule was made to ſhew cauſe.” And 
now. the ſaid rule was diſcharged, and an attachment denied, be- 
canſe application ought to be made to the juſtices for a new order, 
and that is the proper remedy, And the whole court held ths 
order juſt and good. eng 
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ue of 5 /. Upon which the plai 
erjeant Carthew for the plaintiff 


& . riff dem Mr. 
a that the rejoin 
— traverſed the fraud. 

gation of aſſets 
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Acherley e contra for the defendant faid, that this plea did not 
admit aflets for 100 J. becauſe. if the defendant, had not any allets, 
yet he ought to have pleaded this judgment, and not to have left 
the judgment to go by default againſt him. For in ſuch caſe it 
aſſets afterwards ſhould come to the hands of the executor deſen- 
dant, no advantage could have been taken of that judgment, not 
being pleaded, and ſo he would be liable to the faid judgment, and 
to the plaintiff alſo, whereas perhaps he might not have allets to 
ſatisfy either of them. [See the caſe of Rock v. Layton before, 589, 
But per curiam, judgment ought to be given for the plaintiff, For 
though it be true, that the defendant ought to plead the judgment 
yet he ought alſo to plead truly, how much is due upon I, and 
that he hath not aſſets to ſatisfy. And in this caſe not having 
' pleaded truly in his plea, he ought to have traverſed the Fut 
alleged in the replication. For now by pleading over, he has.ad 
mitted that it was kept .on foot by fraud, For the allegation 
that he has no more 5 l. aſſets, does not conclude the paar 
tiff, but his replication ought to be anſwered, In this caſe H the 
defendant had joined iſſue upon the fraud, if it had appeared upo 
the trial, that he defendant had not aſſets to pay the 124. he woul 
not have been charged, but by direction would have had a vera 
for him, And per Hol? chief juſtice, if there are three by de 
againſt the teſtator, each one for 20 7, the executor has aſſets bo 


a „ oo. ns, — ih. Mi —_— 


over what would ſatis 
and juſt way for an executor, 

ly, - ly due upon a judgment. And 
ofeh. 23 Car. 2. B. R. rot. 339. Walpole verſ. Pri- 
| int, Judgment was given for the plaintiff. Gould 
juſtice cited . "Jones 91. Veale v. Gateſdon, as a caſe in point, 
and which had been always approved. bares ty "Re 
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Almanſon ver . Davila. 


PON a motion in this caſe Holt chief juſtice ſaid, that he Common bail 
had known it held by the court, that where the plaintiff in another 
was nonſuit for want of a declaration, and afterwards brought an- 2 
other action for the ſame cauſe, that he ſhould have but common former. 

bail to the ſaid action. „ TAR 2s 
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Ne. Avowry thereupon. And à ſpecial demutter to 8. C. t Salk; 
the avowry. Motion. was made at the ſide bat, to have 79. 


leave to amend, bei inſtead of dus in quo, Me. there Being two deinen 


places in the declaration. And a rule was made, to ſhew. „Oc. after demur- 
And Sir Bartholomew Shower ſhewed cauſe, that they demumed: for $7.1 anne. 


this reaſon, and' that ſuch amendment cannot be made after de- ments are now 
murrer without conſent, and he would not aſſent. "Cur? wecrd, made nel! 


And the rule was diſcharged. 2. 
e rule was diſcharge. > $9, .£ r e ment of Col, 
4 . 4 , | * a . d * 8 122 
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May verſus King, 5 
Intr. Paſeh. 13 Will. 3. B. R. Rox, 16% 
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Holt, this — not 85. 
ye eaded LAT but amounts to general iſſue, and might have 

n given in evidence upon it. But at another day the plea wa 
| waived by conſent, and the defendant pleaded to iſſue. 


The preſident and e is Phylacians very: A 


. Lore. Mich, 8 Will: 3: B. R. Rot. 305. Te 


6 C. 8 ; Salk, ＋ H E plaintiffs by the name of the — and collegs « 
© commonalty, &c. brought an action of debt againſt the de- 
FL. by the fendant for 51. per month, for having practiſed phyſick without 
collegeof phy · licence. Upon demurrer to the declaration Mr. Meuntague for the 
. defendant argued, 1. That this action could not be brought as here, 


* 5 2 — do be brought in the name of the * alone, C bt 
. theicollegs lone; 3 '6f We da of be of 

Gn being od ig per nomina praefidentis 214 c 

nitutii, G At ſue and be ſued; neh words,” none, in 


the plural huber, nd net mined; ſhew that they ate" thyd'd- 


Kin'names. Beſides; that" the ont and college are diſtind; 
for by 32 Hen. 8. cap. 40. the preftdent of the coltege; Ge. ſhawenh, 
Fe. 1 Mar. 2. cap. g. enacts, that when the ent of the ec 


lege, Cc. ſhall ſearch, Ge. The charter of Elisabeth, which gives 
power to have a body, &c. to anatomize, grants to the pteſident 


collegit frve communitatis; whereas if they had been incorporate with 


him, it ought to have been collegia, Wl 
2 Ain 
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He agreed, 

or by him and there is to 

precedent of an action hole 
court held. che act chief u- 
| ſice, if it had opinion, 
| that the action prefident - 
WY only, but becauſe 

— 
and have bring 
. actions in 


2 


C. Car. 2 56. 
And the reſolutions in CY. 

upo e, for the word mina in the ſaid 
clauſe means only chat they are ſeveral: words, though as a name of 
corporation: they are but dne; and the word er is omitted, which 
is in the name of the corporation. Coke ſays in Surtoms hoſpital 
caſe, 10 Co, 29. 5. that a corporation muſt have a name, which is *. 
rue; but that dught to be underſtood, either by patent of incor- 
poration, or ariſing. from the nature of the thing; as if the King 
ſnould incorporate the inhabitants of Dal, and give them power to 
elect a mayor; though nb name of corpbration be mentioned in the 
patent, yet their name ought to be, mayor aud commonalty, or 
mayor and * The corporation of the town of Norwich 
have been ever fince the time of Henry IV. known by the name of 
the ma having deſtroyed 


ern 


vor, ſheriffs and commonalty, the patent 

tlie four bailiffs that they had before, and etetted this new corpo- 
ation of mayor: and ſheriffs, . and yet no ſuch name id given them 
by the ſaid charter. 2 iat 1 | 28 SAFER 57 F 


8 


2. A ſecondi exception watt that: it was ſaid i the declaration, Sellers repug- 
that the defendant by the ſpace: of ſo many months ante ebtbibiti- nant is void. 
mem billae, ſeilicet the twenty- third of Auguſt practiſed phyſick; 

Cc. which was impoſſible; but it ought to have been 2 the 
8 L © ny. 
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Debt will lie 
for a penalty 


in a ſtatute for given by the ſtatute, but an information at the ſuit of the King. 


the perſon to 
whom it is 
given. 


the treble value ſounding in damages, and not being given in cer- 


„ 


* 


Tria Term 23 Will. 3 


did. And the generality of the charge is no inconvenience to the 
defendant, becauſe the proof is incumbent upon the plaintiff. 
And if there is any thing contained in another act for the benefit of 
the defendant, he ought to plead it, or he may give it in evidence 
upon ml debet pleaded. | 1060005 21 36 Sn ann 


Lay 
being 


4. A fourth exception was, that debt will not lie, it not 


Debt is given by 25 Car. 2. cap. 2. for the penalties. for not having 
taken the oaths, and uſually in all penal ſtatutes. ; To which it 
was anſwered, that where a certain penalty is given by a tlatute; 
the perſon: to whom, Cc. ſhall have debt by conſtruction of law. 
And the caſe upon 2 & 3 Edw.6. cap. 13: of tithes is a ſtronger calc, 
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tain to any perſon by the words of the ſtatute. And the"caſetin 
Cro. Car. 250. is as the preſent caſe is. Which was agreed by the 
court. But Holt chief juſtice ſaid, that the caſe of debt for-tithes 
upon the ſtatute of Edward VI. was at firſt a ſtrain, becauſe it gave 
an action of debt, whereas the ſtatute gave but treble damages; 
ous the party ſhould rather have had an action upon ihe 
atute. i Sanuk, o ive M Ao OO I 
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7. The ſeyenth exception was, that the charter confirmed by Variance. 
the act is, that no perſ practiſe, &c. without licence under 

the 

had 


on ſhall 

ſeal: of the preſident or college; and the averment is, that he 
no licence under the ſeal of the preſident and college; which 

is a variance. But held well enough. And judgment was given 
for the plaintiff nf, &c.. 11 ra N | 


| Betwein' the pariſhes of Caiſter and Eccles. 


P ON. orders. removed by certiorari, the caſe was thus: AS. c. 1 Salk. 
poor child was bound apprentice to a man at Caiſter. He _ = 
aſſigned him to B. who. lived at Eccles; and there he completed Agned gains 
the ſervice of the reſidue of his apprenticeſhip. And the queſtion = fertlemenc 


was, whether the child ſhould not be ſettled at Eccles, where his be ſe- 


ſecond maſter lived, to whom he was aſſigned? And the juſtices 8. F. deter 


at the ſeſſions held that he ſhould: not, becauſe the apprentice is not _ — 
affignable. But per Holt chief juſtice, though that be true, yet Pei of 
the firſt maſter might aſſign his apprentice; and though that would Dv ande 
not paſs his intereſt in the apprentice, yet it is a good contract, _ 3 
that the apprentice ſhould. ſerve the ſecond maſter during the time, C. 2. :x * 
though the words are only grant and aſſign; like the caſe of aſ- /-tioneServien' 
ſigning a bond, though it be not aſſignable in point of intereſt, yet 70 . f 

it is a covenant, that the aſſignee ſhall receive the money to his my 
own uſe. To the ſame purpoſe is the caſe of Deering v. Farringdon, 

26 Car. 2. 3 Keb.,304. So here this aſſignment js a good agree- 

ment between the firſt and the ſecond maſter, that the apprentice 

ſhould ſerve the. time with the ſecond. And fo it is a fervice-as 


- = 


apprentice, and ſo makes a good ſettlemeot. 


Note, that the binding in the apprenticeſhip/was in 1686. the 
aſſignment in 1688. before 3 & 4 Will. & Mar. cap, 11. But, 
ier e | the 
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thority to 
to the ſtatute of 8. That the ordinary þ | 
miniſtration wrongfully, he ought to it. That this 

not have been queſtioned before 31 Edw. 3, cap. 11. becauſe until 
the ſaid time the adminiſtrator was but a ſervant of the ordinary ; 
but now by the ſaid ſtatute the ordinary is obliged to commit ad. 
miniſtration to the neareſt and moſt lawful friends of the deceaſed. 
The 21 H 8. cap. 5. gives him election, to ſuch of the neareſt 
in equal degree as he Nil. But if the neareſt of kindred at the 
time of the death of the inteſtate be diſabled by attaindet, Ge. = 
afterwards the faid diſability is removed, the ordinary 
grant adminiſtration to him; but if he has granted admj 5 

before, pending the diſability, it is made a e in I 94. 
Offlley v. Beſt, if the adminiſtration ought not to be repealed, 
it be granted in the ſaid caſe to ſuch next of kin, becauſe an in- 
tereſt is veſted. But the difference is, where adminiftration i is com- 
mitted to the next of kin, and where to a ſtranger. In the latter 
caſe a new adminiſtration ought to be granted without repeal of 
the former, and the very act of the new grant will be a repeal. 

1 Andenſ. 303, Ow. 50. Cro. Eliz. 460. becauſe the ir ha 
never well executed his authority, And therefore though in Pack | 
man's caſe it was done upon citation 6 Cv. 18. yet it — not fol- 
low, that it might not have been done without it; of which opi- 
nion is Popham, 3 Cro. 469. And if the ordinary ought to do it 
without citation, the King's Bench will! grant a mandamus, to 
command him to do it; and the rather, ſince he has proceeded 
contrary to the ſtatute, Beſides, that ' the mandamus 4 not 
confine him to do it in any particular. manner; thereſbre they a. 

I 
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is 
as 


tereſt, as well | pointed by the party hi 
| ſelf, Though the ordinary is reſtrained by the ſtatute 2 1 Hen. 8. 
cop. 5. to grant adminiſtration to the next of kin, 


committed contraty to the direction of the act; for if it were void, ** 
all diſpoſitions of the 


was repealed, the ſecond adminiſtrator might have trover for the 
goods, which cannot be. If adminiſtration” be committed to a 
creditor, and afterwards repealed at the ſuit of the next of kin, the 


poſitions of the goods, .&c. pending the citation, ſhall be good. 
And it is not like the caſe of a grant of adminiſtration by the 
biſhop of an inferior dioceſe, where the inteſtate had hong notabillia 
in divers dioceſes; for there fuch adminiſtration is abſolutely void, 
but here there muſt be a citation to. repeal the letters of admini- 
tration. It would be a good return to a mandamus, that admini- 
tration is already committed, and there is not any lis pendens, He 
aid, that he would not ſay, that he would grant a mandamus, if 
there was a Citation depending; but doubtleſs before that, the mo- 
tion is too ſoon made. In the cafe of Sir George Sandys admini- 
ſtration was granted to the brother, and he continued adminiſtrator - 
for ſome time; then one pretended to be the wife of the inteſtate, 
and commenced a ſuit in the ſpiritual court to repeal the admini- 
ſtration committed to the brother, becauſe it ought to be committed 
to the wife; and the brother moved in the King's Bench for a pro- 
hibition, becauſe the ordinary had power to grant adminiſtration, 
either to the wife, or to the next of kin; and it was held, that he 
ſhould not repeal the adminiſtration committed to the brother, be- 
cauſe the ordinary had executed his authority. There was a caſc 


[FANDOM gg TIS em mn 


huſband ; and adminiſtration was granted to her next of kin, and 
the huſband ſued in the ſpiritual court, to repeal that adminiſtra- 
tion; and a prohibition was granted, and a declaration made upon 
t; and the queſtion was, Re 4 husband could repeal that 

. admi- 


| he is not ſo Admivitire- 
far reſtrained, as to make a nullity of the adminiſtration, if it be don — 4 
the ſtatu 
goods of the inteſtate, pending the admini- is vot void. 
ſtration, and before it was repealed, would be void; and after it 


creditor ſhall retain againſt the rightful adminiſtrator, and all diſ- 6 Co 18. 


between Duncomb and Maſon, where a feme covert died inteſtate, Duncowb v. 
leaving debts due to her,. which the law would not give to her Maion. 


It is, 
was the 
grandmother - 
7] tage, becauſe ſhe is of the right line, the 
of the collateral line. And for theſe reaſons the M wa 
Burton v. denied. And Sir Bartholomew Shower cited a caſe between Burt 
Ta. o5s, and Sharpe the laſt Trinity term, where an adminiſtration was ſued 
4 to be granted to the great grandmother ; and the -aunt moved for 
a prohibition in the Common Pleas, to ſtay the ſuit in the ſpiritual 
.court, and it was denied. oth 


Lancaſhire verſus Killingworth. wo 5 ” 
| Intr. Trin. 12 Will. 3. B. R. Rot. 359, 
S. C. 2 Silk. N covenant for 2000 J. the plaintiff declared, that the-defen- 


on Py dant's teſtator covenanted with the plaintiff, upon two days 
. . yns * o - „ = 
116. notice to be given to him, to accept at any time within the year 


Covenant e Loo /, of the joint ſtock of the Hudſon's Bay company at the 
8. iz Nod. Hudſen's Bay houſe in, &c. and upon the transfer thereof to:pay 
530, 533- to the plaintiff 2000 J. and the plaintiff avers, that upon the ſe- 
3 Salk. 342: cond of November 1692 he leſt notice in writing at the teſlator' 
"_ houſe, requiring him the fourth of Nævember following (Which 
was within the year) at the Hudſon's Bay houſe, to accept thc 

1000 J. ſtock; and that the plaintiff was ready there at the day, 

and offered to transfer the ſtock, but that the teſtator did not come 

to accept it; nor hath the ſaid teſtator or the defendant” paid tt 

the plaintiff the 2000/, Upon demurrer to the declaration, ant 
argument at the bar two or three times, the whole court held tit 
declaration ill, and that judgment ought to be given for the defer 

dant. And Holt gave the reaſons of it. He ſaid, that though the 

Tender and 2000 J. were payable upon the transfer, yet if a legal tender bat 
refulal®- been made by the plaintiff, he would have been as well intitulec 
80 to the 2000 J. as if he had made an actual transfer. But here ti 


the act done. . N 
tender ſhewn in the declaration is no legal tender. 1 
4 | 1 


LS KS 


the doing of the act, and therefore if he came before, he oug 


to aver, that he did not come himſelf, Ec. and it was 


if it be not done, he ought to ſhew why it is not done. 


receive, c. . 38. 
the party to x the 


the other ought to ſhew, that he came at the 
which time of day the law has appoi 


F 


and place appointed, 
laſt — the day, 


continue there the laſt time; which 


But in pleading of tender and refuſal, any time of the day 
cient. It has been a queſtion heretofore, where a tender has been, 


pleaded in the abſence of the party, whether one ought not to aver, 
that no 


perſon came, &c. on his behalf, as well as that one ought 

| pleaded _ 
without fach averment, and a queſtion made of it, but held well 
enough. Cro. Eliz. 754. Mv. 38. becauſe it ſhall not be intend- 


ed, if he did not come himſelf, that any came on his part, and if 
any did come on his part, he ought to ſhew it of his fide in plead- 


ing. The reaſon of all which is, becauſe when a man has agreed 
to do a thing, he ought to uſe his utmoſt endeavour to do it; and 
Now 
here the plaintiff ſays, that he offered to do it; why then was it 
not done? He onght to ſhew, either that the teſtator refuſed, or 
that he did not come to the place, where, &c. at the laſt time, 


when it was appointed by the law. And this is agreeable to the 


reaſon of the law in other caſes. 8 Co. 92. Franciss caſe, A. is 
bound in a bond, conditioned to infeoffe J. S. the obligee diſſeiſes 
A. this is no plea to the bond, becauſe he might have entred, and 
made the feoffment, and the obligor is bound to do all that he can; 
but it would have been a good plea, that the obligee held him out 
by force, ſo that he could not enter. 3 Co. 694. Blandford v. 
Andrews, Intr. P. 41 Eliz. Rot. 351. a caſe very remarkable to 


this purpoſe. And Hob. 77: Auſten v. Gervas, where the conſi- 


deration of a promiſe was, to be bound in a bond, Cc. he was 
bound to fix the ſeal upon the wax, and deliver it as his act and 
deed, to make a ſufficient- tender. The law requires, that every 


S. C. 2 Salk. 


N | 
efeaſance. - 
Ante 419. 


12 Mod. 415, and others of the one part, and the inteſtate of the other part; 


548, 550,551. 


have a defire to deſiſt from acting, and of ſuch his intention ſhould 
paid 65. and 3 d. per 1 for his life; and that after his death 1000 


before he ſhould give notice, that then 100 J. ſhould be paid to his 
_ executors within ſix months: that the inteſtate continu 
until his death, and becauſe the 100/, was not paid within the 
- ſix months after his death, the action was brought. The defendant 


ſhewn; and the defendant pleaded, that after the ſealing and del 
very of the deed in the declaration, viz. the firſt of 1696, 


others, of the one part, and the defendant of the other, in which 
| deed there is the ſame recital, and the ſame articles and cohenangt 
10 ü enen 
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Lacy ver/. Kinaſton. „ 


Im brought by the plaintiff as adminiſtratrix- of Lag. 
The plaintiff declared upon an indenture bearing date the firſt 
of May 1676. made between Thomas Killigreu and the defendant 


© , 


reciting, that certain articles had been made hefore between the 
ſame parties; and it was thereby agreed, that they ſhould ceaſe and 
become void from thenceforth ; and thereupon they jointly and ſe- 
verally covenanted with the plaintiff's inteſtate, that if he ſhould 


give notice by three months to the company; that he ſhould be 
ſhould: be paid within three months to his executors; but if he died 


an actor 


craved oyer of the deed, and upon the oyer ſeveral agreements were 


another indenture was, made between Killigrew, the inteſtate, and 


14 
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The queſtion is, whether this 
the covenant to Laq and they all held, that 
cauſe it is a covenant made b 
fendant, to ſave him harmleſs 
entred into on behalf of the company. 
be a covenant, becauſe the inteſtate is 
covenant is joint and ſeveral, and it 
nant as to them, for though 

with the others, yet bey do not a 
notice of them. Then if this covenant of 
lance, the other covenants will be void; and 


the court cannot take 
ry be held a defea- 
is' no need of 


2. By the fame of the deed-it appear to be a good 00 * 
becauſe they deſigned to truſt one 4 — upon 88 
2 2 which appears, becauſe care is taken to fave them harm- 


irom all agroements upon the aceount af the company, and 


Whereacove- Objection. That a perpetual covenant, never to take advantage 


nant will a- 
mount to a 
releaſe, 


Ates 420. 


= a 
* 
F - 
* 


37 
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F 


and the 1 
medy z 4 
as to til 

| a W 
the covenants. made by 1 


charged all. As if a releaſe had been made to the deſendant, all 
of them might have pleaded it. And where a covenant is joint and 
ſeveral, a releaſe to one of the covenantors is a releaſe to all. Like 
the caſe of a joint treſpaſs, which is joint or ſeveral at the eleQion 
of the plaintiff, a.releaſe to one treſpaſſer is a releaſe to all. H 66. 
Cock v. Jenner. Lit. ſect. 376. Co. Lit. 232. Then if a-defes- 
ſance operates as a releaſe, and diſcharges the lien as much; the if 
the covenant be defeated as to one, it will be defeated as to all, a 
much as if it had been releaſed. | 34 Hen, 8. Bro. grunge al 
fait 21. Then to conſtrue this covenant to be a defeaſance, 1s to 
deſtroy the deed; and therefore it would be a repugnant, "abſurd 
and injurious conſtruction, to deſtroy a man's aſſurance. 7 


of a covenant, &c, is a releaſe, He agreed it, for avoiding Cir- 
cuity of action. As if A. be bound to B. in a bond, &. B. covye- 
nants never to ſue A. upon this bond; this will be a bar in debt 
brought upon the bond, becauſe B. has bound himſelf” againſt all 
the remedy, that he might have upon the bond. But if A. and B. 
be jointly and ſeverally bound to C. C. covenants never to ſue 4. 


this is no defeaſance, becauſe he has a remedy againſt B. but 4. . pl 
will have only covenant, Cc. This caſe is like 43 . Pl . . 
of a defeaſance of a warranty, vis. that if the collateral anceſtor BI th 
of the diſſeiſee releaſe to the diſſeiſor with warranty, and the di BW «i 
ſeiſor makes a deed, reciting the releaſe with warranty, and cove- ol 
nants, that though he be impleaded or ouſted, yet he will not take c 
advantage of the deed or warranty, that is a defeaſance; and if the BI ae 


diſſeiſor pleads the releaſe with warranty in bar of an action brought 
onto dot at aa... 
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And one of the d 


awry. Ex rglatione' 
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Peirce ver/. Paxton. 
Intr. Paſch. 13 Wall. 3. B. R. Rot. 94. 


EB T upon bond. The defendant pleaded puis darrein con- 8. c. x Salk. 
tinuancè in abatement, Joo of part with acquittance.$'9- f 
The plaintiff demurred, An F «x Hol chief juſtice this is no hs ". 
plea in. abatement, but in bar for part. Cro. Elia. 342. May v. 12 Mod. 541, 
Middleton. And the reaſon is, becauſe that which is a bar before 5+** 
the action brought, is a bar after, becauſe the time cannot make a 
difference. 34 Hen. 6. 1. 6. 7 Edw. 4. 15, Stile 212. is an 


obſcure caſe, but there it is pleaded in bar of the whole, which 


E re 


ike BY cannot be. The caſe of entry into 22 the land pending a real 
he :Qion is different from this caſe; becauſe there pending that tbe 
Jp bug ſues at law, he makes himſelf his own judge; but here 


=> 


e purſues his demand; and the defendant here conſents, * 
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very 0 
gue of the ſame ſide ſaid, A 
the owner of the land tecovers damages for it in an action, 
eres a new wall, and before it is dry and ſettled, the ſea throws 
down again, and overflows the land, &c. fer this ſpecial ſubſequent 
damage the owner may have a new action. Ha chief jultice. 
This is a new caſe, to which there is no parallel in the books. 
Every one [hall recover is prejudi 


dence, as that which in probability might have been the conſe- 

uence of the battery, the plaintiff would have recovered damages 
for it, The injury, which is the foundation of the action, is the 
battery, and the greatneſs or conſequence of that is only in aggra- 
vation of damages. In ſome caſes the damage is the foundation of 
the action, as in the action by the maſter for battery of his ſervant 


KK. 


per quod ſervitiam amifit ; but here the battery only is the founds- MI ? 
tion of the action, and this damage, which might probably enſue, [ 
might and ought to have been given in evidence, and muſt be in- c 
tended to have been given in evidence in the former action, and 
that the jury gave damages for all the hurt that he ſuffered ; for if 
the nature of the battery was ſuch, as probably to produce this | 
effect, the jury might give damages for it before it happened, As M 
to the caſe of the ſea wall, the plaintiff would recover damages | 
enough in the firſt action, to rebuild it; and if he rebuilds it Il, 3 
the fault is his own. And as to the nuſance every new dropping Wl .' 
is a new nuſance. As to the maihem, that is nothing, fr f . WW * 
covery in battery, Ge. is a bar in appeal of maihem, 4 C. 43+ © ks 


becauſe in battery the plaititiff may give a maihem in evidence, and 
3 


Barber verſ. Palmer. 
Intr. Hil. g Will. 3. B. R. Rot. 535. 


EBT upon bond of 26 J. dated the ſecond of April 1695. s. c. 1 $att. 
The defendant after a ſpecial imparlance craves oyer of the 178. 
bond,, and condition, which was for payment of 13 J. 35. the gn 
tenth n And then he pleads the act of the piles in abate- 
eighth of this King for compoſition by two thirds in number tant, but in 
and value of the creditors; * a compoſition accordingly, 

&c, in abatement of the bill, To which plea the plaintiff demurs. 

And it was adjudged, that this matter is matter of bar, but can- 

not be pleaded in abatement. And therefore judgment was given, 
that the defendant ſhould anſwer over. And then the defendant 
pleads the ſame matter in bar. Upon which the plaintiff demurs. 
And the defendant joins in demurrer. And quia curia nondum ad- 
viſatur, day is given to the parties uſque diem Veneris proxime poſt 
craftinum Trinitatis 10 Will. and ſo continuances were entred from 
eptimanas ſancti Michaels, 


0 Sc. 1 Mod. 5395 
. al. 160. 


down as a rule in many books, that the court muſt judge upon the 
whole record; and therefore if it appears upon the whole record, 
that the plaintiff ought not to have judgment, the court cannot 
hee it for him. Hob. 56. 7 Edw. 4. 31. per Choke 10 Edw. 4. 7. 4. 

ut notwithſtanding this, the chief juſtice ſaid, that without doubt 
it was a waiver of the former plea ; and if it were not ſo, pleading 
would be infinite. And therefore the cauſe ſhewn for the defendant 


was diſallowed. And judgment was given for the plaintiff, 
80 Slaney 


\ 


Mich. Term 


13 Will. 3. B. RK. 1701. 


Parſons veg. Gill. 


1 . Broderick made a motion to refer the regularity of 8. C. 1 Stk.” 
| an execution to be examined by the maſter, &c. alle 
ing it ta be 1 for thi het the wilt of erben. c. ore 


CU- 11 
don bore toe the ff day of Bier te, returnable A writ of exe- 
the Bafter term following, 


dgment was of Hilary term, ua er 
ſo that the writ of — per might he judgment e er. before * ul 
the judgment given, Befides, That the ju ed after jadgment the 
the death of the defendant, for the efenditnt ed the 1 110 of April gl. 
and the judgment was ſigned the ſecond of April, which being be 
fore the eſſoin day of Eafter term related to Hilary term; and 
therefore. altogether irregular. . But the motion was denied, becauſe 
(per curiam) the practice is always ſo, and well enough. _ 


Sir Richard Leving ver,. hy Calverley. 


RROR C. B. The error was affigned for want of an g- 0 Caſes + 


nal, and upon a certiorari ſued the return was, that no ori g. G = — 
ginal, Ge. Upon which the defendarit in error fuggeſted, that . 


118. 
re was an original of another term; and upon a certiorars ſued Upen diminu- 
by him, an original was returned, and an entry made thereof upon — 
the roll, And Mr. Broderick moved, that it was irregular, becauſe torarke 
the defendant ſhould have given notice in writing to the plaintiff's q 


attorney, before he ſued the certrorar;, That the practice was 0 


and in a eaſe between Nayden and Wintervottom, Mich. to Will. 
ſuch a rule was granted. But Hui chief juftice faid, that it cou 
be no prejudice in the writ of error. To Which Mr. Broderick an- 


ſwered, 


NAILOR an attorney of the Common Pleas was arreſted i 


$. C. Caſes 
hog London upon a plaint levied in one of the Sheriffs courts of 


London, and was carried to the counter. A writ of ne exeat regu 
| — 4 iſſued out of Cha againſt him, and was delivered to the ſheriff 

big a man whilſt he was there. Upon which Nailer made application to Me. 
out of the cu- juſtice Turton at his chambers, and afterwards to my lord chief 
is juſtice Holt, to have a habeas corpus to remove himſelf into the 
there upon a Marſhalſea, actions being entred againſt him in the King's Bench, 
ne catat reg. And an order was made, that it ſhould be moved in B. R. And 
| now Mr. Broderick moved, that the habeas corpus ought not to 
be granted in this caſe. 1. Becauſe the writ, of ne exeat rep 
commands the ſheriff to take ſecurity, and to tranſmit. it into Chan- 
cery ; which he cannot do, if this habeas corpus ſhall iſſue out of 
this court. 2. They in Chancery only know what ſecurity: is ſuf- 


ficient, being only conuſant upon what ground this writ was granted. 


3. They in Chancery can only grant a ſuperſedeas. Sed curia cons: 
tra, that the habeas corpus ought to be granted; that the King's 
Bench may receive and judge of the ſecurity taken, and that he 
ought to remain there, and that they may then grant a ſuperſedeas. 
Sed adjournatur. «11,» ail; Fn 


Byne ver/. Dodderidge. 


S. C. Lilly's 
Ent. 311. 
Modus to pay 
2 5, in the 


VI Cheſhyre moved againſt a rule for ſetting this aſide, being 
granted to diſcharge another rule before made; by which a 
prohibition was granted to the Spiritual Court, to ſtay a ſuit there 

nerf reach *f for tithes, upon ſuggeſtion of a modus; and this laſt rule was made 
ſerved, is no UPON allegation, that the plaintiff had had a prohibition granted be- 
modus. fore, and that he had declared upon it, and that iſſue had been 
1 643. joined upon it, and a verdict found in it againſt the plaintiff, 'And 
that which Mr. Che/byre now urged againſt this laſt rule was, that 

this modus, upon which the rule was made for the granting of a 
prohibition, varies from the modus upon which the prohibition had 
been granted before, and the verdict had, &c, And therefore that 
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* debt upon a bond made in this manner. Noverint uni uerſi Variance. 
er praeſentes ne Firmen de Perth Amboy in provincia 

de Weft Ferſey teneri et firmiter obligari to the plaintiff in 801. le- 

galis monetae praedictae, Sc. The plaintiff demanded 801. of the 

money of England. And upon non ęſt faftum pleaded, at the trial 

before Holt chief juſtice at Gul/dball, Paſoh.' 13 Will. 3. the plain- 

tiff was nonſuit ; the chief juſtice holding, that this bond bound 

the defendant in the money of Weſt Jerſey, not of England; te 
condition of the bond being alſo for payment of 40 l. of the ſaid _ 
province. And now the plaintiff brought a new action upon this A plainti 
bond in the detinet as of foreign coin ad valorem of ſo much of the nonſuit upon a 
money of England. And this term ſerjeant Hall moved, that the brings « new 
plaintiff might not proceed, before he had paid the coſts of the «Ron, the 
former nonſuit. Which was oppoſed by Raymond for the plaintiff, 9 
and denied by the court. Becauſe the merits did not come in the ſecond ac- 
queſtion in the trial, upon which he was nonſuit, but he was tion until he 
nonſuit only upon the variance, And the faid rule is grantable ge- - Ago og | 
nerally only in ejectment. 888 N 2b * 

2 107. 


N 1 Barnes 99. 
100. 


1 P N Rowland 


Prohibition 
out of the Ex- 
chequer to the 


\ tion. And a rule was made that they ſhould ſhew cauſe why, Er. 


. C. Caſes te int „ 
3 8 2 EB T was brought by the plaintiff upon an eſcape done by 


Debt by exe- tor, and it was brought in the deber ef detinet. Upon ml. debet 


eſcape in the 
time of the 


— * debet and detinet, but ought to have been brought in the Ainet 
debet et deti- 


Mich Term 13 Will '$ 


. a * 
Rowland et al. ver/; Hockenhulle et al. 
e | [4 

Ty 


In the Exchequer. © © 3 
& * ” 3 . 
. 140 


= 


OWLAND and others n ejectment in e- | 
the defendants. Upon which the defendants exhibited ther 


Chancery of bill in the ——— Cheſter, 

_ t 4 ” ' | f . q. 
ſoggelt in their bill thit'ons i in the bill, pla 
in the ej dwells out | | 
they pray, that ſervice of the injunction u 
defendants in the bill may ſervice. And an* order 
made. accordingly. Upon which Mr. Chefbyre, upon produci 


copy of the bill and order, moved in the Exchequer for a prohibi 


And now Mr. Ward ſhewed cauſe. Sed non allocatur, becauſe 
1. They cannot ſerve the proceſs of their Exchequer upon a man 
out of the juriſdiction. 2. They cannot make a ſupplemental er- 
der, to ſupply this defect of the juriſdiction. 3. Th 

ceed, where part is out of their. juriſdiction. And the 


3 


prohibition was made abſolute. 27 10 


Holdin ver, Sutton. 


the defendant marſhal of this court in the time of the teſta- 


leaded verdict for the plaintiff. And now ſerjeant Hall moved in 
arreſt of judgment, that this action cannot be maintained in the 


only. And it was admitted, that after demurrer it would have 
been ill. But at another day Mr. Peere Williams and Mr. Bout 
for the plaintiff argued, that this was aided after verdi& by 16 & 
17 Car. 2. cap. 8. And for that they cited 1 Sid. 342. Combe 
v. Watton, debt againſt the heir brought in the detinet only upon 2 
bond of the anceſtor, in which he bound himſelf and his heirs, 
good after verdict, though it ought to have been in the debet and 
detinet ; and 1 Sid. 379. Fruen v. Porter. But the court ſeemed 
to the contrary, becauſe it would alter the nature of the Action, 
and therefore the right was not tried. And judgment ſtayed, 


niſi, Sc. 9 3 


Ver 


en erm 1; WII ; 


699 


— 


uſlices 

ym by be grin. And by the — — 
ſhe was committed by Mr. erry @ juſtice 1,9, 

ſhe was a lewd, idle and diſorderly © 

a repated bawdy-houſe. And 2% Smt. 17 

that ſhe might be diſcharged, becauſe the com- 1 Bend N 
3 1- Becauſe the bare being found in a bawdy- 486. | 
commitment.” 2. Becauſe the juſtices of 4** 55 


upon reading ſeveral | 
ſcene actions, &c. of the defendant, the court refuſed to diſcharge 
her without bail found. And therefore becauſe ſhe could not find 
bail, ſhe was committed to the Mar ſhalfe b K ns 


'The inhabitants of the pariſh of St. Andrew's Underſhaft 
in London vez/, Jacob Mendez de Breta. 


HE. defendant being a Jeu had an only daughter, who was Juſtices make 

converted from Jude m, and embraced Chriſtianity. Where. ar ec on 
upon the defendant turned her out of his doors, and refuſed to allow 20 ;. 4 
allow her any maintenance. Upon which on complaint made to month to his 
the juſtices at the general quarter-ſeffions, they reciting that ſhe 52*89ter, it, 


. was the daughter of the defendant, and that he was a man able to 4 _— 
1 maintain her, made an order that the defendant (being very rich) on A 

7 ſhould allow. her. 20 s. 45 month for her maintenance, under the on 321, 
is penalty of 12/. And. is order they founded upon the 43 Eliz. 2 Bulft. 345, 
nd And now. Mr. Dee, Mr. Cowper and Sir Bartholomew Shower made 347 


a motion to. quaſh this order, | becauſe the juſtices have not any Sty. 283. 


juriſdiction to make ſuch an order, it not being within the ſaid 
ſtatute, becauſe it was not alleged that ſhe was poor, or likely to 
become chargeable to the pariſu. And the order was quaſhed. 


. 4 & nt * 


Chauncey 


8. C. a falk. 


e I 


abſque fal 
2 


2 Latw.1347 fendant juſtified as fervant, and 


Thorne v. 


for taking of the plaintiff's alt. The dellndu 
CITES om the commiſſioners of the 
t, by virtue of an act of parli lately made, 
bits the lading of ſalt upon any ſhip, before it has beans 
officers of the duty, under penalty, he pls 


nt 


to be traverſed ; I n not good. 
Crogate's caſe; 1 Roll. Rep. 47. an d accordingly H 6 1 
& Mar. between Thorne and Birch, intr. Tran. % Net. $19. 
2 Keb. 266. Lambert v. Kellum accord. Cro. Elia $39. 2: The 
defendant juſtifies by authority given by the law, and a Lad 
general traverſe is not good. 2 Roll. Abr. 694. And this ig proved 
by the ſtatutes of the commiſſioners, of ſewers, becauſe there libert 
is given, where juſtification is made under the ſaid act, to make 
Tack replication, de ſon tort demeſne abſque tali cauſa ; which im. 
lies, that without ſuch provifion made by the act, it could" not 
| — been pleaded ſo generally. Againſt this it was argued by 
Mr. Eyre for the plaintiff, that the replication .was 'gobd. - He 
agreed, that where a juſtification is made under matter of record, 
a ſpecial anſwer ought to be given to it; as where a juſtification is 
made under a capias, ſieri facias, &c. and a replication 4 ſon tart 
demeſne abſque tali cauſa is not good. But the ſaid rule is hot ge- 
neral, but liable to ſome diſtinctions; as where the matter of record 
is but inducement to the action, there ſuch ſpecial anſwer is not 
requiſite. 2 Leon, 102, And in this caſe this ſtatute is but induce- 
ment to the juſtification, for the defendant had no need to have 
pleaded it, it being a general ſtatute; but it would have been a 
good plea, to have faid, that the falt was carried on board of the 
ſhip after the ninth of May, &c, ape by the officers; and 
therefore here all the ſubſtantial part of the plea is matter of fu&, 
and the record is not involved in the traverſe, which is the'reaſon 
that ſuch traverſe here is good; contra where the record is involved 
in the traverſe with the matter of fact. Beſides, that this rule ought 
to be underſtood, where the matter of record may be traverſed 
but a general act of parliament cannot be traverſed; becanſe t 
matter of law, and matter of law cannot be traverſed, - Objection: 
That here the defendant juſtifies under an authority derived = 
| | 2 | g 
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Mich. Term 13 Will. ;. 


firſt. 

in 

law, be- 

Collins 

plaintiff | for 
the defendant 

but the poi 

And he cited 


Z 
Þ 


chief juſti 
ſtatute is a general act, and k 
exception was taken to the plea, that -it does not appear what ſort 
of falt this was; and perhaps it was bay ſalt, which is not within 
the at; and therefore the plea is ill, becauſe it does not ſhew, that 
the ſalt was ſuch as the act extended to. And for this reaſon 
judgment was given for the plaintiff, wf, Cc. | 


E 
1 


Warner ver. Green. 


that the plaintiff was excommunicate, and did not ſhew the 


reaſons reſpondes ouſter was awarded. 


Pink verſ. Rudge. 
 Intr. Trin. 13 Will. 3. Rot. 43. 
$5 E upon ſeveral promiſes. The defendant pleaded the ſta- 


tute of limitations. The plaintiff replied a clauſum | fregit 
ſued, returnable in C. B. before the ſix years, ea intentione to de- 


was continued, And upon demurrer judgment for the defendant. 


© | - Wy Roberts 


y ASE for continuance of a nuſance. The defendant pleaded, 5 Ole 
. 580. 


certificate, nor for what cauſe the excommunication was ; and 9 Rep. 41. 
concludes his plea with a prayer, that the parol remaneat fine die, 8 Rep. 62, 67. 
without ſaying gquouſque. The defendant demurs. And for theſe —7— 


Ante 434. 
Statute of limi- 
tations plead- 
ed, clauſum 


clare in this action upon the caſe ; and did not ſhew, that the writ it replied. 


Indictment for 
taking 1010. 
in pceuniis nu- 
meratis good. 


Privilege in 
ſeaccario for 
the elerk of 
the nichils, 

1 Chan. Rep. 
69, 70. 
Bro. Privil, 
Pp: 26. 

3 Leon. 223. 
Hard. 365. 
2 Show. 299. 


Ante 337. 


IR. Eyre moved for the quaſhing of an indictment for the 

unlawful taking vi ef armis of ten pounds in pecumiis nume- 
ratis of J. S. 1. Becauſe an action lies. 2, Becauſe it ought to 
have been ſhewn, how many ounces theſe ten pounds contained, 
and therefore it was uncertain. Sed non allocatur ; becauſe the 
court knows well enough how much money makes a pound, and 
it is certain enough. | | | 


Hopkins. ver/. Squibb. 5 


N an action upon the caſe, the defendant pleaded, that by cu- 
ſtom, time whereof, &c. refendentes, Fc. (inſtead of refidente) 

in ſcaccario domini regis, et negotits ipſius domini regis ibidem jugiter 
intendentes, ac eorum mixiſtri, Cc. alibi non traberentur in placite 
quam in ſcaccario praedicto quamdiu idem ſcaccarium apertum fret, 
and then he ſhews, that he at the time of the filing of the bill was, 
and now is, clerk of the nichill, Sc. and that he attended there 
perſinaliter, &c. and ſhews the writ, Sc. The plaintiff demurs 
ſpecially. And Mr. Southouſe urged, that the plea was ill. 1. Be- 
cauſe there was not any ſuch word as re/indentes, but it ought to 
be reſidentes. Raſt. entr. 473. 2. The cuſtom extends only to 
perſons jugiter intendentes, &c. and the averment is of an atten- 
dance perſonally, which is not within the cuſtom, Sed non all- 
catur, For per Holt chief juſtice, it is enough to ſay, that the de- 
fendant was clerk of the nichils in ſcaccario, and his refidence ne- 
ceſſary there, and then to ſhew the writ. and the other is but 
recital, and not neceſſary. And therefore judgment was given for 
the defendant, that the plea ſhould be allowed. ** 
1 ollar 
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hi been ted, 
— but in this Caſs the 
by gment, whether the fees in 
ſides, that they are ſo ſmall, 
hile to bring an action at common 
ſuch caſe this court will not drive the party 
to the tedious and expenſive remedy of an action. In this court 
the door-keepers clai by cuſtom, and fees are due to the 
marſhal, cryer, &c. at the aſſiſes; and in ſuch caſes if the parties, 
who ought to pay the fees, refuſe to do it, this court, or the judge 
of aſſiſe reſpectively, exert their authority, and commit perſons - 
refuſing to pay their fees, and do not drive the party grieved to 
their action; and (by him) this is the conſtant practice. But 
Holt chief juſtice, He knew of no ſuch practice; and (by him) he A judge can- 
could not commit a man, for not paying the ſaid fees. If there is — vt 
right, there is remedy ; and indebitatus aſſumpfit will lie, if the fee to pay the tees. 
is certain; if uncertain, quantum meruit, It was held 15 Car. 2. | 
in ſcaccario, Hardr. that a regiſter cannot ſue for his fees in 
the ſpiritual court: And therefore a prohibition ſhall be granted, 
and if the parties will, the plaintiff ſhall declare upon it, to the end 
that the matter may be determined more judicially. 


8 
in 


_ 


Watſon ver/; Huddleſton. 
Intr. Trin. 13 Vill. 3. Rot. 33 2. 


RROR of a judgment given in the court of Carliſle in debt — * 


upon two bonds. The plaintiff declared there upon a bond poſlible, part 
dated the tenth of February 6 Will. & Mar. annoque domini 1693. 


Judgment by default. And upon error brought, and the yay The — 
errors aſſigned, Mr. Ward for the plaintiff in error argued, that the X. and Q 


there was no ſuch day as the tenth of February 6 Will. & Mar. "8 Pu the. 


year of our 


becauſe the queen died before the tenth of February in the ſixth of Lord right; 


her the firſt is ooly 


| | | | ſurpluſage 
Brownl, 234. 2 Ro. Rep. 135. Cro. Jac. 549, 550. Palm. 74, 75. 


Y 


rer 
T 


TE 
” 
5; 


106. T. Jones 
20 816: rejected. 
4. 
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17 
bz 


SRS SAS 


pure . 
1 was ſatinfied for 
% y only open 
one con- 

tinues. there 4 
= — 

of regard 

755. f. any dt — 


et ciuibus civitatis Carholi, to remove judgment 
given in quadam laqueia before them, & removed 
was of a plaint levied at the court hel puty mayor 
and bailiffs, And therefore this was .a material variance, 


Ward council with the plaintiff in error. Raymond with” 


fendant. 


1 
8 


Spencely ver/. Sutton marſhal B. &. 

„ Er againſt the defendant for the eſcape of V. &c. Upon 
28 not guilty pleaded, verdict for the plaintiff, The evidence 
book ſhall not upon the trial was, that V. was in the priſon of the Mar/balſes, 
be ground for and that a committitur was entred upon the roll. And it was ob- 
See Sd. 220, jected by the defendant's council, that though ſuch committitur 
entred upon the roll is all the record made of ſuch commitment 
by the court, yet by the practice of the court the plaintiff who re- 
covers, Cc. ought to make ſuch entry in the marſhal's book kept 
for that — and that the marſhal keeps a clerk to make ſuch 
entries; and the intent of it is, that the marſhal ſhall have notice 
of ſuch commitments, and that without that he ſhall not be 
chargeable in eſcapes, For though a committitur be eritred upon 
the roll, yet perhaps the marſhal has no notice of it; and it Is un- 
reaſonable, that he ſhould be liable for an eſcape, without” notice 
that the man was committed in execution. The like praQtice in 
caſe of a reddidit ſe in diſcharge of bail; for though the reddit 4 

is entred in parchment, and filed with the proper officer j yet fo 
entry is made alſo in the marſhal's book, to the end that he any 
| 2 — Sl have 
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But if the defendant 


ide the beni when + 
And the motion in B. R. was 
judgment. © 
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N information was preferred againſt the defendants” being'Motion that - 


- cuſtom-houſe officers,” for forging: of a bond ſuppoſed to be'cuſtom-bouſe 
ben by” « merchant tw be King for bis emen "And aste b 
was made on belraff ef the proſecutor, to have the cuſtom- heuſe vid. 
books in which the entries were made, &c, brought into court, 2, 5 
to convict the defendants. But the motion was denied, becauſe 

the ſaid books are a private concern, in which the proſecutor has 

no intereſt ; and therefore it would be in effect, to compel the de- 

fendants, to produce evidence againſt themſelves. And the court 

never makes ſuch rules, but.only of records, or deeds of a publick 

nature. | | 


8 „ VwU©m__—w—_ — 


Walgrave ver/. Taylor. 


HE motion was to have judgment ſet aſide in treſpaſs after 12 Med. 606. 
judgment by default and a writ of inquiry executed; be- e 1 
cauſe the eſſoin day of Eaſter term was Sunday, which not being on « e. 
ares juridicus, it was held on the Monday, and the declaration in Tomb. 21. . 
this caſe was delivered on the Sunday, which could not be by the 844. 206. 5 
29 Car. a. cap. 7. which reſtrains op in law from being exe- i 7 
outed upon Sundays. 2. If this ſhould be allowed, the plaintiff 
would gain a term by it, where the ſaid day ought to be the effoin NY ._ 
day of Eaſter term, and therefore it ought to be but a declaration” 5 9 
of the ſaid term; but the 9 ing delivered 1 „ 
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S. C. Caſes 
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was good, 2. Wha 
2 incline, 
the delivery becauſe the 
ſaid act intended But 
was but 
it appear. 


8 
EZ 


Rex ver/. Fitzgerald. 


Itzgerald was bound in a recognizance, to appear the firſt day 

of this term, and an information was preferred againſt him for 
a libel before the eſſoin day of the term. And upon motion by 
the attorney general that he might plead in this term, it was ruled 
by the advice of the clerks, that he ought to imparle until next 
term. The ſame law if he comes in upon attachment, But u 
a cepi returned to a capias he ſhall plead inſtanter. 


o 


Hilary Term 
13 Will. 3. B R. 1701. 


——— 


Staples wer; Heydon. 
Intr. Mich. 1 3 Will. 3. B. R. Rot. 370. 


1 9 1 a term for 8. c. 1 Salk, 
ears, beginning it with a 
The plaintiff replied, and an 1 
And now ſerjeant Darnall moved for a 8 
he was oppoſed by Mr. Vara, becauſe a repl cannot be —— 
granted before verdict. And for that he cited 3 Keb. 664. Cox v. IS. 559. 
Milliſp in point. But Hol? chief juſtice ſeemed to be of a con- 6 Mod. i. 
trary opinion. And a day was given to hear council of both ſides. 
And afterwards at another day upon conſideration, Cc. of this, 
Holt chief juſtice delivered the opinion of the court to be, that 
now a repleader ought not to be granted before trial ; becauſe now 
by the ſtatute of 16 & 17 Car. 2. cap. 8. of jeofails many defects 
* are aided by verdict; and therefore granting of a repleader may be 


prejudicial to the 2 1 And a repleader was denied. See pt. 
Trin. 2 Ann. B. R. 922, 8. C. | 


Leighton ver// Theed. 


Io a motion for a new trial, it was ſaid by Holt chief's. C. a Salk. 
juſtice, that if there be a tenant at will rendering rent quar- 3 % 6. 
terly; the leſſor may determine his will when he pleaſes; but ; 


then he will loſe all the rent, that would be due for the quarter, 4 Mod. 79. 


in which he determines his will. So the leſſee at will may deter- 4 L 


mine his will when he pleaſes, but then he ſhall pay the rent or mined, 
| 3 - | | 


. 
* 


Ingram vr. Foote- fey 
Intr. Paſch. 13 Will. 3. B. R. Rot. 136. 


S. C. Caſes H E plaintiff brought an action of debt upon a bond of 50l. 
2 18 againſt the defendant as executrix to, c. The defendant 


12 Mod. 649. pleaded, that the teſtator was alſo bound to Mary Mead in a bond 
At of pardon. of &c. and that ſhe in Hilary term 12 Will, 3. exhibited her bill 
| in this court againſt the defendant, and obtained judgment againſt 


> +." - next aſſiſes, Cc. and then ſhe ſhews, that Heſſp did not oper 


| whereby the recogniſance became forfeited to the King which re- 
cCogniſance appears by the plea to be acknowledged before the laſt 


doned; and the defendant farther ſays, that ſhe fen 


her; and alſo that her teſtator bound himſelf jn a recogniſance to 
the King at the aſſiſes in Eſſex held before Treby chief juſtice of the 
Common Pleas, with condition that J. Heſſop ſhould "appear at the 


act of general pardon, but the defendant avers that it was not-par- 


| 2 pore exlibitioni. 
billae praedictae Mariae praedittae plene adminiſtravit, Cc. et non 


habet goods above enough to ſatisfy the ſaid judgment and recogni- 


ſance. The plaintiff demurs. And exception was taken to this 


plea. 1. That it appears that this recogniſance was before the ge- 


neral act of pardon, and therefore pardoned; and the general aver- 
ment, that it was not pardoned was not enough. But it was ar- 
gued for the defendant, that this act of pardon ſhould have been 
replied by the plaintiff; and the plaintiff ought to have averred, 
that this recogniſance was not excepted in any of the exceptions of 


the act. For, 1. The court is not obliged to take notice of an a 


of pardon, unleſs it be commanded in the act itfelf, that every 
perſon ſhall take notice of it. But this act of pardon has nothing 
in it concerning notice to be taken of it by the court, Ec. unlels 
concerning proceſs in ſome particular caſes there mentioned, or 


Oro. Car. 32, upon a plea of the general iſſue. 2. It is a rule in law, that he 


449 


Moor 770, 


who will take advantage of an act, ought to ſhew himſelf not to be 


within the exception; now here the plaintiff takes advantage of 
the act, and therefore of his part he ought to ſhew, that this re- 
cogniſance was not excepted out of the benefit of the act. 3 AN.. 


234. As to the ohjection, that the defendant ought to aver, * 
. N 18 


a 
r 


ATT; 


cular caſe, Againſt which it was ar | . 
Broderick. And he admitted, that take advantage 
of a pardon in à plea, ought to aver, that he is not excluded 
from the benefit of it by any exception contained in it. And that 
does not drive him to a difficulty, becauſe making his defenſe by 
the pardon, he will eafily take notice of the exceptions.. But (b 
him) there is a difference between perſons and. offenſes in fach 
caſe ; becauſe as to perſons, without ſuch averment the court will 
not take notice, whether he be the ſame perſon. pardoned, or ex- 
cepted, or not; but. otherwiſe of offenſes, Ney 99. Moor 619. 
Poph. 93. Moor 303. 2. The court will take notice of the ſaid 
act, becauſe it may be given in evidence upon the general iſſue. 


But per Holt chief juſtice, this court is not obliged to take notice of Notice in | 
an act of pardon, unleſs. the act compel this court to take notice of 2c of pardon. 


it (for an act of pardon is not a general act) which this act does 
not compel us to do. And it is no conſequence, that becauſe a 
man may give it in evidence upon the general iſſue pleaded, that 
therefore this court ſhall take notice of it in collateral caſes, Now 
in a ſcire facias upon this recogniſance the defendant ought, to have 
pleaded this act of pardon, otherwiſe this court could not have taken 
notice of it. And Halt ſaid, he was not ſatisfied with the caſes, 
where it is held, that a man pleading an act of pardon, ought to 
aver, that he is not within the exceptions; but the ſaid matter 
ought to be replied by the plaintiff, or the attorney general, as the 
cate happens to be. And it is ſo in all caſes of private acts of par- 


don whatſoever, and the caſes to the contrary are. not founded 


upon ſolid reaſon. Then Mr. Broderick took another exception to 
the plea, viz. that the declaration was of Mich. 12 Vill. 3. and 
that the bill of Mary Mead was of Hil. 12 Will, 3. which was af- 
terwards; and that the defendant pleaded, that ſhe had fully admi- 
niſtred at the time of the exhibiting of the bill of Mary Mead; ſo 
that perhaps ſhe had not fully adminiſtred at the time of this action 
brought, But to that it was anſwered, that it was, tempore exbi- 
bittonts billae gems; Mariae praedidtae ; and therefore if it had 
deen only billae praedictae, it had been good, becauſe it would 


have referred to the bill of the plaintiff; and therefore Mariae 


8 8 praediftae 


Pleading. 
Plowd. C. 
410. 

Sid. 24. 


with you. only of the ſmall pox. And flayed until, Cc. And now thi 
67 2 term, upon cauſe ſhewn by Mr. Ch:ſbyre, that the coupling of 
pl. 20. theſe words, y with whore, demonſtrates, that the 
Oro. El. 857, meant the French pox ; and therefore they are actionable. Like 
- the caſe where theſe words were held aftionable, © You have the 
272, 276, © pox, and got it of a yellow haired wench in Moorfields.” And 
all the court were of the ſame opinion, and judgment was given 
for the plaintiff, | wages 


Rex verſ. burgum Andover. - 


S. C. Caſes 1 was granted to the defendants, commanding them 

- = — to reſtore J. S. to the office of a common-council-man. 

diſcretion of a T hey return, that by their charter of incorporation they may re- 

common- move the common-council-men per diſcretiones ſuas toties quoties et 

council man ,,,ndocungue illis placuerit, &c. and that they removed J. S. by 
their diſcretions, c. And Mr. Mountague for the King urged, 
that they ought to have ſhewn ſome reaſon, why they removed 
J. S. But afterwards upon conſideration it was held a good return 
without ſhewing any reaſon, having power to do it according to 
their diſcretions, 


Rex ver/. Morgan et al, 


Indlictment 


Cad N indictment found againſt the defendants for a riot was r- 
or 10t, 


"A moved in B. R. and upon not guilty pleaded, was tried at the 
aſſiſes and verdi& for the King. And now motion was made in 
arreſt of judgment, and many exceptions were taken and over- 
ruled. But one, upon which the defendant principally relied, 


Jurat. & one. was, that there was an omiſſion of juratorum et oneratorum in the 
rat, omitted. 3 5" caption. 


S2 il > 00 ww = _ © Hye oo» FT. 


fendant, 
dant's huſband, * You have married an old whore, and therefore nf 4. for 
« have no children; 2 ſuggeſtion of the cuſtom of London to theſe words in 
cart whores, and that theſe words were ſpoken in London. And the Spiritual 
now Raymond ſhewed cauſe againſt this rule, why a prohibition jjvidan tali 


ought not to be granted. 1. That this cuſtom of Landon was be granted up- 


obfolete, and never put in 2. That it appeared here or ſuggeſtion 
upon the face of the 131 that as well the plaintiff as the - — 
defendant lived out of the juriſdiction of London, vis. at Bewick in Landn. 
in Middleſex, and Johnſon in the pariſh of St. Olaves Southwark. ite 103. 
And therefore it would be hard to deprive the defendant of puniſh- 

ing the plaintiff, for having ſpoken theſe malicious and defamatory 

words, in a court where ſhe may proceed, to drive her to another 

court where ſhe cannot proceed, the plaintiff living out of the juriſ- 

dition of the court. And of that opinion was the whole court. 

And Holt chief juſtice ſaid, that if in ſuch caſe a prohibition were 

granted, it would give licence to all the market women, when 

they were in London, to defame their neighbours without fear of 
puniſhment, And the rule was diſcharged. Afterwards the ſame 

motion was made in the Exchequer by Mr. Nelſon for a prohibi- 

tion, and upon a rule made there to ſhew cauſe why a prohibition 

ſhould not be granted; upon Mr. Raymond's motion it was diſ- 

charged, Paſch. 1 Ann. reginae. 


Rex ver. Croſs et ux'. 8. C. Cafe 


| B. R. 634. 
N inditment was found againſt the defendants for having re- Trefook 15 


ceived ſtolen goods, knowing them to have been ſtole. Upon made felony, 


not guilty jun: the defendant Croſs was found not guilty, and his ter hat a 


wite was found guilty, And now it was moved in arreſt of judg- be indicted for 


ment it as for treſ- 
* paſs. 


7 . 


Buttons. 


10 Will. 3, 
cap. 2. 


rage it. « For ns. themſelves are 

known (who ſtole the goods) and therefore no procceding can 
againſt them, and conſequently no proceeding can be againit 
receiver, for the acceſſory cannot be tried before the principal, 
2. This was not felony at common law, becauſe” it is not aid, 
that he knew the perſon, Ce. to be a felon, 9 Hen. 4. 1. But 
if it be now a felony, the King has liberty to proceed againſt 
the defendants, either as for a miſdemeanor, or for felony. 
18 Edw. 4. 10. fl. 28. An indictment held good for treſpals, 
where it was ill for felony. 4 Edw. 4. 14. 3 Keb. 818. Rex v. 
Thompſon. Et adjournatur. And afterwards Holt chief juſtice pro- 
nounced the opinion of the court to be, that judgment ought to be 
arreſted. Becauſe now this fact being made felony by the ſtatute, 
is not indictable as a treſpaſs, And per Flt chief juſtice, it would 
have been the ſame at common law, becauſe this fact would have 


been good evidence of having been acceſſory to the felony after the 


fact at common law. And judgment was arreſted. 


' 


Rex verſ. Roberts. 


A. information was exhibited againſt the defendant for having 
A made wooden buttons, contrary to the late act of parliament, 
Upon not guilty pleaded, it was tried before Gould juſtice at Lin- 
coln, being judge of affiſe ; and a ſpecial verdict was found there, 
viz. that all the button was of wood, but there was in it a ſhank 
of wire. And after argument by Mr, ſerjeant Neve for the King, 
and Mr. ſerjeant Munday for the defendant, judgment was given for 
the King, viz. that this was a button of wood, notwithſtanding 
the ſhank, which is no eſſential part of buttons; for buttons of 
filk and hair have no ſhanks. 


Adjudged accordingly Paſch. 5 Ann. B. R. Dunne qui tam, Gc. 
ver. Hinchay. FREY! . | 1 


* 
. 


Roſe well 


r CE ere 


Hit. Term 13 Will. 3. 


Intr. n. 13 Will. 3. B. R. Rot. 158. 


plaintiff declared, that he the ſe- 8. C. « atk. 
ninth of this King was, and long before 450. 
a certain term of venturo er Tiny, You. 
ancient meſuage, in which. there then was, 81, 516. 
i had been, twenty-one ancient li hes ; that Ja 392: 
fendant was poſſeſſed of a piece nd near adfoini et 
and that be the Gd = of Ode erected there Foes vos 
occupied continued it until the twentieth of n e 
O Heber the tenth of this King, which ſt wg 


ped the ſaid lights by neighbour's 
all the time aforeſaid, per quad the plainti 


g ghd, Any the benefit of the - _ 
ſaid lights. Upon not guilty pleaded, it being tried at the fittings t. . 48 
at af privi at We kr, before Holt chief juſtice of the Kin abe a 
Bench; the fact upon the evidence appeared to be, that the de- dim for the | 
fendant was not occupier of the new houſe the ſaid ſecond of lights = yOu 
O#ober, nor at any time after, but that he had before built the demiſe. 
ſaid houſe, and had demiſed it to Shuttleworth rendering rent, who *: - 1 
had occupied it for all the time aforeſaid. And the queſtion was, 1 Vent. 48. 
if this evidence would maintain the declaration; for it was objected : — 27. 
by the defendant's counſel, that it would not; becauſe as the ppg ED 
fact appeared to be, an action would not lie againſt the defendant, Salk. 459, &c. 
but it ſhould have been brought againſt ShufHlewortb. Upon which 2 Roll. 144, 
this fact was ſtated in a 0 and reſerved for the opinion of the e. 185. 
chief juſtice by a rule made by conſent, and in the mean time 3 Bald. 197. 
the verdict was for the plaintiff ſubje& to the direction of the chief Res. 55 
juſtice. And it was argued by direction of the chief juſtice ſeveral ? | 
times at the bar of the King's Bench by Mr. Mountague, Sir Bar- 
tholomew Shower, and Mr. Weld, for the defendant, and by Mr. 
Northey, ſerjeant Darnall, and Mr. Williams, for the plaintiff. 
And it was urged for the defendant, that this action is only to re- 
cover damages, and will not lie againſt the defendant, who has only 
a reverfion in the term; but the action ought to have been brought 
againſt Shuttleworth. Cro. Ja. 373. Ryppon verſ. Bowles, Cro. 
Fac. 5 5 5. Brent v. Haddon, For though the plaintiff receives 
damage, yet it is not from the defendant but from Shuztle- 
worth, And it is no objection to fay, that an action will not lie 
againſt Shuttleworth, becauſe he cannot pull down this houſe, be- 
cauſe it would be waſce ; for doubtleſs he might have pulled it 
down, and abated-the nuſance, for a ſtranger may abate a nuſance, 
and it will not be waſte in him. 2. By the alienation of the 
builder of the nuſance, the affife of nufance failed at common law. 

. ; 2 Inſt, 


ho Sei ANT dio 


by him. 2. The action will not lie againſt Shurtleworth, Cre, 


Ja. 373. Ryppon v. Bowles, for he has done nothing; and if he 


ſhould abate it, waſte would lie againſt him, if his leſſor hath the 
inheritance. 3. It is againſt the rules and juſtice of the law, that 
a man ſhall take advantage of his own wrong, and deprive another, 
whom he has injured, of a remedy which the law has given againſt 
him, by his own act. 4. He hath a rent from the tenant, in con- 
ſideration of this nuſance ; and therefore it is more juſt, that he 
ſhould be liable for the prejudice that he has done. To which it 
was anſwered by the Jef-ndant's council, that the benefit 'of the 
rent which the defendant hath, cannot be a reaſon to maintain this 
action; for the ſame reaſon would maintain the action againſt the 
heir or executor of the defendant, as the caſe might happen, for 
the continuance in their time. But that cannot be pretended, for 
being a perſonal wrong, it would die with the perſon; and yet ſuch 
heir or executor would have the rent reſerved, ” 


And this term judgment was given for the plaintiff, for admit 
ting that the action would lie againſt the defendant or againſt his 
leflee (per curiam) then the plaintiff ſhould have his election, and 
a recovery againſt the one would be a bar in an action brought 
againſt the other. Telv. 209. Spencer v. Com. Rutland. And it is 

very reaſonable, that the action ſhould lie. againſt the defendant, 
| becauſe he erected it, and for ſome time continued the injoyment 


1 of 


n th Ah. i-th 


—Y > 1 cru” 
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cover all caſe. 
This acti the 
defendant, with the perſon. 
As to the juſtice ſaid, that if 
A. wrongfully arreſts to C. A. is guilty 
of the continuance of the objection, 
that may be in the action 
for the erection. 1, have been 
brought, but in 

was pleaded. 2. 

cannot have been 
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action. 


Foreland ver /. Horn gold. 
Intr. Hil. 11 Will. 3. B. R. Rot. 164, or 564. 


T NEBT upon a bond, conditioned to perform the award of J. S. 8. c. 1 Sal. 
1 The defendant pleaded, nul agard fait. The plaintiff. re- 7% 
plied, and ſhewed part of the award, and pleaded it with a prgfert Le. 72. 5 37. 
in curia, and aſſigned a breach. The defendant demurred for va- If = man 
riance ; and the variance being material, v/z. in the ſubſtantial part __ yo 
of the award, the court gave leave to the plaintiff to diſcontinue, which is good, 
upon payment of coſts. - But if the plaintiff had ſhewn all the part ominting he 
of the award that was good, and had omitted to ſhew part of the — 
award that was ill in itſelf and void; upon iſſue of nul agard, that 

would not have been a material variance. And ſo Holt chief juſtice 

faid, that it had been ruled before upon evidence at a trial at 21% 

prius at Guildball. And Gould juſtice ruled it accordingly' at the 

ſummer aſſiſes in the home circuit. And per Holt chief juſtice, 

the judges made no diſtinction between the good part and the bad 

part of an award till the time of King James I. bs "Wy; 


ed in the ſame 


_ Hil, Term 13 Win ;. 
Vincent ver/; Deſtn. 
Intr, Mich, 13 N 3. B. R. Rot. 18, 


umgſt three promiſes for g5 /, each, The 
AM Ns that the 


tiff ought not to have his action, for that the fa 
_—_— the fame 
to the 
de- 


- Diſcontinu- 
abe by plea 
to part, 


menttonatae, were 
ſum of 55 J. which fum the had 


551 

* he a8 brought; a for thi he pra ju 

if the plaintiff ought to have his action againſt him. [The pint 
replied, that the defendant did not pay, &c. The 

murred. And the court held, that the whole was diſcontinged, 
| becauſe the defendant pleaded only to the firſt of the promiſes, and 
therefore the plaintiff ſhould have taken judgment by nibil dai. 
upon two of them; but 3 it, the whole is diſcon- 
tinued ; for the defendant had fixed his plea by,the beginning to-the 
firſt promiſe, and therefore the ſpecial matter-which follows will 
Want of a not aid it. 1 Noll. Rep. 177, 406, But afterwards, this being all 
may beameng. done in Michaelmas term, and no continuance being entred upon 
the roll, the plaintiff entred up judgment by nil dicit upon the two 
Term. promiſes to which the defendant did not plead. And this was ap- 
proved by the court, upon a report made of it by the maſter after 
reference to him. And * * was this term given for the pla 
tiff upon the demurrer. Mr. Cheſtyre council with the plaintiff. 
Mr. Branthwatte with the defendant. * "0 2, 2 


| 
WALES | 
,  $* + 


| | ; UN NM " 
' Gree ver/. Rolle and Newell. + ; 22 
Iatr. Hil. 8 Will. 3. B. R. Rot. 664." 


8. C.-2 84k. H E plaintiff N. an ejectment againſt the defendants 
256. Comp 1 Sir John Rolle and Newell, for lands in Devogſbire. The 
113. defendants appeared, and entred into the common rule in ejectment, 
12 Mod. 65', and pleaded jointly, not poly. The cauſe being brought. to tral 
Poe 729. the aſſiſes at Exeter, Sir John Rolle appeared, and conte leaſe, 
 Cro. Car. 239. entry and cuſter, but Newel did not appear. Upon which the 
Earth. 21. plaintiff entred a nom proſe. againſt Newell at the ſaid affiſes. And 
as to Sir John Rolle the jury found a ſpecial verdict z upon which 
 Entrryofcef4y the ſingle queſtion was, whether the entry of cpfuy que truſt would 
re Aa. be ſufficient to avoid the ſtatute of limitations, 21 Fac, 1. cap, 16.? 
tute of limi-. And it was held clearly by the whole court, that ſuch entry was 
uo. ſufficient to avoid the ſtatute z and they would not hear an argument 
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— 

again Be- 
ſides, that bet have 
been nonſuit | there 
and therefore there. 
fore he held, and that 
the plaintiff oug Powys and 
Gould juſtices held the contrary plea is in its na- 


ture ſeverable, and therefore a retraxit may be well entred as to 
one of the defendants. 2. That the judge of aii prius, may fe- 
ceive ſuch entry, And judgment was given for the plaintiff, 
And afterwards error was brought upon this judgment in parlia- 
ment, And the judgment of the King's Bench was — 


Saturday 18 April 1702. and 500. coſts given to the defendant, in 

error. 0 5 113696 * | | 2783.7 PRA. 2 7 4 2 | 

wi S. wu Lil 33V-4 iind, 1 at * Tens 
"Pullen ver. Brbeck. a 


8.0. Stk, IN a ſcire facias ſued by the plaintiff againſt the deſendant, the 
£53 Cn. 1 writ ſhewed, that the plaintiff had recovered judgment againſt 
433. the defendant for 600/, and that he ſued: an elegit thereupon di- 
An «legit, reed to the ſheriff of Weſtmorland, to which, the ſheriff returned, 
— 2 that he had leyied goods to the value of 66 J. and that the inqul- 
— wy b fition found, that the defendant was ſeiſed of two farms, the dhe 
void, and the of 49 257 amum, the other of 60“. and that he had ſeiſed the 
execution, that the execution was | void, becauſe he ſeiſed more than a moie 
ut 346. ty; and therefore this vi .commarided the defendant. to ſhew 
cauſe, why the Suing, auld not have a new exception... To 

this writ the di ndant demurred. And it was arg e by Pratt 
ſerjeant, that the execution was not void, but yoidable, .at the 
election of the defendant who was prejudiced by it. , Att for that 
he ced many caſes of leaſes made by hne, by Jem, covert 
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i | ſo it is explained 
259. 3 Y. 313. And therefore he concl 
that plaintiff ought to have a new execution. 
opinion was the whole court after ſeveral arguments at 
And this term they ſaid, it was. a. plain caſe, that the 

was void, the ſheriff having exceeded his authority. 
ment was given for the plaintiff. 


| Vaſper ver,” Eddowes. 
Intr. P 955. 12 Will. 3. B. R. Rot. 316. 


Reſpaſs for his cloſe broken, and depaſturing of his grafs 

with cattle, &c, vie, poreit, &c. fate ol the teelpaſs 
except with one hog, the 28 wok gull 
that he pleads in bar, that the plaintiff diſtrained the 
damage feaſant, and impounded it in the common 
manor nomine diſtrictiams, &c. The plaintiff replied, 'confefling 


. 


of the plaintiff eſcaped out of the ſad pound, the plaintiff. adtunc f. 
nec dig not being ſatisfied for the al damage. K 
demurred. And ann | 2 — for the plaintiff, that it appears 
that the plaintiff had uo ſatisfactioh for the laid treſpaſs, and 


was but OY of a pledge and 
mages by the "defendant 20 the: plaintiff, 
mitted Un to have the hog.'11'@ro; RN. 162. 4 Leon, 174. 
211. Aungſey verſe. Johnſon, Replevin aſter a writ of ſecgnd 
lverance, the defendatit 
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8. C. 1 Salk. 
Treſpaſs, the 


7 — as to 
ſaid hog then pleads diftref 


pound of the — 4 1 


for the ſa 
the diſtreſs, and the impounding, that the Hog without the afſent ur 6, he 


The defendant fer, u 


? 12 Mod. 660, 
ere- 11 Mod. 21. 
fore may maintain this action. That the hog, though diſtreined, 8. C. of Var- 


that upon tender of the da- 5er. Ea. 
* 8 * N | warde. 
wif, he ought to have per- Blexcowe's | 


M. S. Nep. 
t Vel. 27. 
ex relatione 


avowed for: damage feaſunt, 9 P. Wilſon. 
| - * flue 
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| fault of the defendant (for he onght to have maide fal 
the treſpaſs) ineffectual, the plaintiff may have treſpaſs, - 


And after this caſe had been ſtirred many times at the bar, thi 
term the court gave their judgment. And Gould juſtice for the 


reaſons aforeſaid was of opinion, that the plaintiff ought .to 

judgment. But Holt, Turton, and Powys, ' juſtices, gave jud 

= | for the defendant, becauſe it did not appear, that the hog el 

| dy the default of the defendant q for it ef by-a f 
in the d; and it would be very hard, that the defe 

ſhould loſe his pig, and alſo make other faief@Aory' to the” plaintiff 

for the damage done by it. Note, that W juſtice alwiys 

when this caſe was ſtirred, was dy reaſoh. of che ſhwſſhek 

of the: cauſe of action, and ſuld, that it was a vexatious Mit)" mere 

warthy to ba brought in the cou Man in the King\ 

Beach. Judgmein was. givem for the defendant. 


; | 0 * . : * 
1 1 15 a 
1 


= 
" : ; 


\\ 
* 
ine 


nig: wh baugng re ba tte 

114991 bi Muner wver/; Petit, bart Pi {by ofa 

e 400 D „i eic aiertni, zu wm Wt 

agtinſt tho defendants as bail upod their 

agua pap 
fr hack duet 1. c fcrasy 


Debt again & 
2 bail —4 D 
fs in Trent 


OY cu za. © 


F Aer © ag PE” "ag 


18 


1 
oF 


-7 7% 
Fe iro er 

render after sfaciendum, | 
. ende of 144 — 


SÞ 


ETE 


E 


1 


x. 


| 


4 4 


writ, to render the prin- 
t four days in the term after the return 
e four days in the following term. 
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N indictment was found againſt the defendant. And after s. c. Caſes 
he had pleaded not guilty, and it had hung up untried for df. &4 

ſome time, the profecutor diſcovering a fault in the indictment, ur cance 

being for perjury, went to Mr. Harcourt, ſecondary of the crown! enter a »o/le 
office of the King's Bench, and perſwaded him, to procure Sir %% Auf. «n 

Samuel Aftrey, elerk of the crown, to enter a nolle proſ. Upon without leave 

which Mr. Raymond moved the King's Bench, that ſuch nalle prof. of the attorney 
might not be entred without leave of the attorney general. And Sed. 

: _ opinion was the whole court. And the zolle proſ, was 

= ans”. RT YE ene i} Tt ov 
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Philips very. Philips. a 
Ell vacation 14 Will 3. 


— 
— 


eee 


— 


A Seiſed of lands in ſee deviſed them to B. and C. and their s. c. : Vern. 

* heirs, in truſt that his wife Elizabeth and her daughter 410. | 
Martha ſhould have the profits equally divided between them du. 227 f ed. 
ring the life of BEJzabeth, and after wards to B. and C. and their 1 Williams 
heirs, in truft for the heirs of the body of Martha, afterwards to n 
his right heirs; Martba died before Elizabeth without iſſue, Eliza- * N 
beth took put adminiſtration to Martha; And upon à bill in Tenancy is 
Chancery, the cauſe being was” by the maſter of the me en * 

| eld, 


LE 


TL 


left 


Rex verſ. Dawes. | 


S. C. 2 Salk. N attachment iſſued out of this court againſt the defendant, 
— FR for a contempt committed by him, directed to the ſheriff of 
take a bail- Cumberland. Upon which the defendant being arreſted, Thomas 
— upon Lamplugh eſquire, ſheriff of the ſaid county, took a bail-bond (in 
Vide nyo which perſons very ſufficient were bound for his appearance at the 
99, 100, return of the attachment) and let him go at large. The defendant 
1 Salk. 99. refuſed to appear at the day of the return of the writ, which was 
Mod. 122. die Veneris proxime poſt craſlinum ſunctae Trinitatis laſt paſt, Upon 
which the ſheriff was amerced ; though he offered to the plaintiff 

in the action to aſſign him the bail-bond, which he refuſed, al- 

leging that the ſheriff could not take a bail-bond upon an attachment. 

Upon which the ſheriff, thinking he was oppreſſed, moved b 

B. R. will not Mr, Raymond laſt Michaelmas term, that the court of King's Bene 
plate to would compel the plaintiff to accept the 1 of the bail- 
accept an a6 bond. And he urged, that it was very reaſonable, that ſuch a 
ale bel dend, rule ſhould be made; for the ſheriff is compellable by the ſtatute, 
do let a man arreſted upon an attachment go at large upon a bail- 

bond given ; and when he is at large, the ſheriff cannot ſeiſe him 
again after the return of the writ; and conſequently it is not then 
in his power, to bring him in at the return of the writ, It will 


then be very hard, that when he has done his duty, and no more, 


he ſhall be liable to amercements, for not doing that, which the 
law ſays, he cannot do lawfully. That no action lies againſt him 
in ſuch caſe. 2 Saund. 54. Poſterne v. Hanſon. 1 Sid. 23. And 
if no action lies, no more ought he to be. amerced for it. Sed wor 


allocatur. For per curiam, this court cannot make ſuch a = 
that 
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Some PorinTs reſolved by Holt chief 
juſtice of the Kings Bench, upon 
evidence in trials at nf prive. 


pon the evidence, that the ſhip was condemned 
by proceſs of law, and ſeiſed; by this ſentence the 

and ownerſhip are deſtroyed, and there is 2 
policy of inſurance. Ruled by Half chief juſtice May 31. at 
ilaball, Paſch. 10 Will. z. 1698. 


sentence of N an action brought upon a_ policy of inferance_of « A 
= | appears u 


— 


Smith aſſignee of the commiſſioners of aa bank 
rupt ver/. Sir Richard Blackham. 


8. C. Salk. IE was ruled by Treby chief juſtice of the Common Pleas, at ni} 
— 4. — not 1 Prius at Guildhall, the ſitting after Michaelmas term 10 Vill. z. 
e point. , . —_— . 

Whether ne- upon evidence in trover brought by the plaintiff againſt the defen- 
ceſſary to dant, after argument of the council on both . ſides, 1. That it i 
prove the Go. not neceſſary to prove, that the perſon, upon the petition of whom 
ditor's debt, the commiſſion of bankruptcy was granted, was a creditor of the 
| bankrupt ; becauſe upon view of the ſtatutes, they do not require 
that. 2. That it is not neceſſary to prove, that the bankrupt was 

indebted in 100/, though the practice has been te do ſo; becauſe 

though the chancellor frequently, before he grants a commiſſion 


of bankruptcy, requires ſuch proof, yet it is only matter of dil- 
. Cretion in him, 


Cole ver/. Davies et al', aſſignees of Maul a bankrupt. 


How the pro- T was ruled by Holt chief juſtice of the King's Bench, ' Tueſday 
bound by n 1 Jau. 31. Hil, 10 Will, 3, at niſi prius at Guildhall, upon evi- 
execution, or dence in a trial, 1. That if the goods of A. be ſeiſed upon a feri 
reden . facias iſſued upon a judgment obtained againſt 4. and after the 
ter, = ſeiſure A. becomes bankrupt ; this act of bankruptey cannot affec 

2 goods levied in execution as aforeſaid. But it A. was a bank- 
rupt before the ſeiſure, and after the bankruptcy the ſheriff upon 
a writ of „eri facias to him directed upon a judgment obtained 


2 againſt 


— AD te A Hr SiS —» <C SW =D mBmEeY 


| olved in this cal 
fiers facies, and ſold to 
z thou its to have 


a& of bankruptcy by A. will not defeat the fale. But though the 
original debt was juſt, yet if the execution was fraudulent, viz. 
upon any truſt, a ſubſequent act df bankruptcy will defeat it. 


Young very. 


7 was ruled at % privs at Weſtminſter, the firſt fitting aſtet Towing 
Michaelmas term 10 Will. 3. that every man of common right barges, 2 

may juſtify the going of his ſervants or of his horſes upon the banks of — 

of navigable rivers, for towing barges, Cc. to whomſoever the river. 1 
right of the ſoil belongs. And if the water of the river impairs Sa. . 
and decreaſes the banks, &c. then they ſhall have reaſonable way s. -27. 

for that purpoſe in the neareſt part of the field next adjoitling io 
the river. And he compared it to the eaſe, whete there is a way Mayndrd's 
through a great open field, which way becomes founderous; the Ms. Rep. 
travellers may joy the going over the outlets of the land net 
incloſed next adjoining. 7 1979 4 7 TOOTH C0 


7 E R Holt chief juſtice, the inhabitants of every pariſh of com. Highways. 

mon right ought to repair the high ways. And therefore if err p. G. 
particular perſons are made chargeable to mw the ſaid ways by 202. f. 3. 
a ſtatute lately made, and they become inſolvent, the juſtices of 


peace may put that charge upon the reſt of the inhabitants. Mech. 
10 Vill. 3. B. R. 


. Lb: | . Hockley 


726 Points reſolved by Holt chief g., 
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I ruled by Eg. ae, at Winelylor Lax 


amet 10 ½ 3. | ny 
— r wag, vo « melee de 

— —p ey x pe ve been of the at Nor. 
not upon k affiſes. 2. im a man cannot 5 
CONES — 4 DRE cal 


perhaps of ten acres, or of a hundred acres; but 
ought to be laid, to a meſuage and ſo many acres of 
if there is an ancient farm, and the fame lands always | 
with it; a man may have common of paſture, to d 

cattle tilling that farm. 3 


Ir 


FF 


Richards ver/. Squibb. 


Where not T was ruled by Holt chief juſtice at Dorcheſter Lent aſſiſes 

_— 10 Will. 3. at a trial at a ni prius, that if a man preſcribes for 

were /evant common for a certain number of cattle, as appurtenant, Cc. it is 

75 1 N not neceſſary, nor material, to ſhew that they were Jevant and 

1015.  couchant.; becauſe it is no prejudice to the owner of the foil; for 
that the number is aſcertained. 


Clerk ver. How. 
A ſurrender IT was ruled by Holt chief juſtice at Brentwood ſummer afliſes 
by one intitled 10 Vill. 3. upon evidence at nf prius, that if copyhold land 
to be admitted 5 PY 
to a copyhold be ſurrendered to the uſe of a will, Sc. and afterwards the will 
before an deviſes this land to B. and his heirs, upon condition that he pay 
8 entry * 1007, within fix months after the death of the deviſor to J. F. if 
the money is not paid, J. S. ought to be admitted, and then he 
muſt make an actual entry before he can ſurrender. And therefore 
in the preſent caſe a ſurrender made by J. S. before actual entry 
was held ill. | | Ws 


Boner ver /. Juner. | 


Coparceners IT was ruled by Holt chief juſtice at Rygate in Surrey ſummer 
9 aſſiſes 10 Will. 3. upon evidence at a trial, that coparceners 
may join in ejectment. And (by him) the caſe in Moor 682. 


n. 939. is not law, 


Palmer 


upon evidence in trial at niſi prius. 


— 


* 


e 


Adem tiff was indebted) | the plaintiff, 

f:ndant will be driven to Ay — was 

J. S. becauſe the 

and therefore it may 

J. S. to bar the plaintiff of bis preſent action. 2. In ſuch caſe en — 
the plaintiff may ſhew in evidence, that the ſuit in London was 2 


an original filed by the plaintiff in ſome one of the ſuperior courts ; atter the ori- 
and that will avoid the operation of the foreign attachment. 3. If —_—_— 
the original did not iſſue before the plaint was entred in London, 

but only was antedated, and bore Zeſte before, and no arreſt was 

made before upon it; that will not avoid the foreign attachment. 

But this latter point FÞB/t . for his farther conſideration. 

But (at audiui) "he was * of the ſame opinion. 8 


114% 2” 


Windle verſ. the e of Chelmsford. 


N an action upon the ſtatute of Vincbeſter, in which the plaintiff Hue and C : 
ſhewed, that he was robbed of a Bank bill, upon evidence 

at the trial, ſummer aſſiſes 10 Will. 3. at Brentwood in Eſſex before 

Hatſell baron of the Exchequer, he directed the jury to give da- 

mages for the whole value of the bill, which they did accordingly. 


Smithies ver / Dr. Harriſon. 


N caſe for words, which imported the committing of adultery Words ; evi- 

by the plaintiff with Jane at Stile, the defendant in mitiga- _ * 
tion of damages may give in evidence, that the plaintiff committed 
adultery with Jane at Stile, but not with any other woman. Per 


Holt chief juſtice at Brentwood ſummer aſſiſes 13 Will. 3. ruled 
accordingly. 


Haſtead A0 thy 


728 Points reſolved by Holt chief” i. 
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Lord Petre verſ. Heneage. 
A jewel — ER Holt chief juſtice, a jewel cannot be an heir-loom, but 
——_ only things ponderous, as carts, tables, Cc. Ruled by Ha 


at the fitting in Middleſex after Eaſter term 13 Will. 3. in trover 
for a chain of pearl. See Co. Li. 18. 6b. that the an 


cient jewels of 


the crown are heir-looms. | 


Emerſon ver/. Inchbird. 


Where —_ N debt upon bond brought againſt the defendant: as heir to his fa 
be die bur 1 ther, &c. riens per deſcent pleaded, the plaintiff replied aſſets, 
by deſcent. and iflue thereupon. And the evidence was, that the obligor, the 
. defendant's father, deviſed to the defendant his ſon and heir certain 
meſuages in Exchequer Alley in fee, but chargeable with an annuity 
or rent charge payable to the defendant's mother. And it was held 
by Holt chief juſtice, that theſe meſuages deſcended to the defen- 
dant, and were aſſets. For (by him) the difference is, where the 
deviſe makes an alteration of the limitation of the eſtate, from that 
which the law would make by deſcent ; and where the deviſe con- 
veys the ſame eſtate, as the law would make by deſcent, but 
charges it with incumbrances. In the former caſe the heir takes 


by purchaſe, in the latter by deſcent. Trin. 13 Vill. 3. B. R. 
Guildhall, London. ae 4<4+ A ee L7G "Ws 


Demiſe in I N ejectment the demiſe by the leſſor of the plaintiff to the 


ejectment laid 


| plaintiff was laid to be the twenty-ſeventh of April 1697. 
70 ume which time was not come at the time of the trial; but the te- 
nant had entred into the common rule, to confeſs leaſe, entry 
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Hermitage verſ. Tomkins. 


* „„ 2 5 oo on e er One demiſts 
ict 11 Will. z. upon a trial at mf pus, that if A. not havi ; 
any thing in 2 demiſes it by indenture to B. and aer. be hee cn, 
wards A. purchaſes the land, this will be a good leaſe by eſtoppel, wards pur- 
But if it by recitals in the leaſe, that A. had nothi 
time of the demiſe, and afterwards he purchaſes the land 
ſad, that will not enure by eſtoppel. 1699. 


aſore 


ng at the 
as 


1" on CD 50” Hbris y = HD w 3 .L , 32 


3 ot 


Rex. werſ. Payne. 


. - 


T was moved in B. R. that the information of B. (now dead) * 
taken before a juſtice of peace might be read as evidence for the 


King in an information againſt the defendant for a libel, not Tefortnetion 


guilty pleaded, tried at the bar. But upon confideration the court 2 _ | 


denied the motion. For per curiam, in indictments for felony, by jutice for a 
2 Phil. & Mar. cap. 20. ſuch informations may be read, the de _ _ 
nent being dead. But in indictments or informations for miſde- desc. 
meanors, or in civil actions, or 1 of murder, no ſuch infor- 2 & z Phil. & 
8 mation Mar. cap. 10. 


r 


T was reſolved Mich. 8 Will. 3. in B. R. upon evidence | 
trial at bar, 1. That a legatee cannot be a witneſs to prove 
the will, becauſe the legacy is deviſed to him, unleſs he 
leaſed the legacy. But after ſuch a releaſe he will be a good 
| neſs to prove the will. But if the counſel of the other 
permitted ſuch legatee to be ſworn, and to be examined" as 
— reel, à Witneſs, without having taken exception againſt him, they can- 
Law, Wills. not afterwards except againſt his evidence for the reaſon that he was 
Duplicate of a a legatee. 2. If the duplicate of a will be written by the direction 
will ſeat in of the teſtator, and ſent by him to a ſtranger, to keep it 'ſafely, 
— who and the ſtranger ſends back a letter to the teſtator, in which he 
dies, the letter makes mention, that he has received the ſaid will; after the death 
ny — read of the ſtranger ſuch letter may be read as circumſtantial evid 
O_o prove that ſuch duplicate of the will was ſent by the teſtator to 
Where the the ſaid ſtranger, 3. If a man produced as a witneſs for the plain- 
— "ng tiff in ejectment confeſſes, that there was ſuch a will made as the 
Paſeſion by defendant's counſel pretends, and under which the defendant mike 
a witneſs hat title to the lands in queſtion ; yet that is not ſufficient proof, to 
ach a willis prove that there was ſuch a will; but the will itſelf ought to be 
no proof, produced, or other legal proof made of it. 4. If ſeveral eſtates in 
A'verdit for remainder be limited in a deed, and one of the remainder- men ob- 
2 remain - tains a verdict for him in an action brought againſt him for the 
evidence for ſame land; that verdi& may be given in evidence for the ſubſequent 
a ſubſequent remainder- man, in an action brought againſt him for the ſame land, 
remaincer- though he does not claim any eſtate under the firſt remainder-man, 
beiecauſe they all claim under the ſame deed. 5. If a man was 
What one ſworn a witneſs at a former trial, and gave evidence, and died; 
loser ue! the matter that he depoſed at the former trial may be given in ev 
may be pro- dence at another trial, by any perſon who heard him ſwear it at the 
al if be a former trial. = Wag 


dead, 


I 


for * have 


T was ſaid by Holt chief juſtice in B. R. Mich. 10 Will. 3. that Evidence - 
1 if a man deſtroys a thing that is deſigned to be evidence againſt lieren. 
himſelf, a ſmall matter will ſupply it. And therefore the 'defen- 
dant having tore his own note ſigned by him, a copy ſworn was ad- 

mitted to be good evidence, to prove it. | 


St. Legar ver Adams. 


XT a trial in ejectment, ſummer aſſiſes 10 Will. 3. 1698. at What is good 
Canterbury in Kent, upon the evidence it appeared, that a 9 2h 1 
will was made by William Horn in 1647. of the lands in queſtion, i. 16a. 
which will was loſt, but mention was made of it in the calendar 

(which is the index of the regiſter of the Spiritual Court) and 
alſo in the ſeal book, A commiſſion iflued. in April 1648. to 
examine the executors upon their oaths, &c. and that being re- 
turned, probate was granted the eleventh of May 1648. which pro- 

bate was produced in evidence. And Holt chief juſtice allowed it 

to be good proof of the will, but he reſerved it for his further con- 
ſideration. Afterwards the parties agreed. But Holt chief juſtice 
afterwards, as well in the King's Bench as at nf prius, upon other 

trials declared, that he held it to be good evidence, and that he 
continued of his former opinion. And he then ſaid, that without 


doubt the regiſter's book is good evidence to prove a will, 3 
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ga 
were lords of the ſoil where, &c. and 


ter Boppieg there, being near the market- place. And it was admitted 

the plaincf's chief juſtice to be given in evidence upon the 

lights. this is to claim property in the ſoil ; but where the defendant, or 
he under whom he claims, claim only a particular benefit, as com- 
mon, or eaſement, as a way, and not the property in the ſoil; he 
ought * it ſpecially, and cannot give it in evidence upon the 

general iſſue pleaded. | . 


ee ene en 


Holt 
general iſſue, becauſe 
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What proof IT was ruled by Holt chief juſtice, May 31. Paſcb. 10 Will, 3. 
tion of « ſhip | at Guildhall, p in an action upon 0 policy - aſſurance of 
is requiſite. ſhip, if the plaintiff's witneſs ſwears, that ſhip was condemned 
by proceſs of law, it is good evidence to prove it; but if the defen- 
dant had offered that matter in evidence by his witneſſes, it would 


not have been ſufficient without producing the ſentence of cons 
demnation, 


Pitman ver/. Maddox. 
8 c. Salk, 


690. ; a 5 — 9 95 7 
Shop-book, ¶ N indebitatus aſſumpfit upon a taylor's bill, upon non aſſumpſit 
N | pleaded, and trial before Holt chief juſtice, 7 ae s for 


where allowed Middleſex, 14 Feb. 11 Will. 3. the plaintiff produced in evidence 
good evidence his ſhop-book written by one of his ſervants, . who was dead. And 


| ego e upon proof of the death of the ſervant, and that he uſed to make 
the goods, 2 = 


ji 


ſheriff, ought to give 
would have been otherwiſe, if 
perſon againſt whom the fiers facias 1 


: 
l 


1; 
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&c, The defendant pleaded, that the ſaid bond was acknow- intruſted by 
ledged by . N. to the plaintiff for the office of underſheriff, and unge 
that he n ſaid bond; and then _ = ge” uae - = 
tute of 5 . 6. cap. 16. againſt buying and ſelling offices, tonching « 
Ee. And upon the trial A. was produced as a witneſs, to give an — 24 
account, upon - what ocbaſion this bond was acknowledged, Cc. of undenhe. 
And Hal chief juſtice, before whom the cauſe was tried Mich. — * 
5 Will. & Mar. at the fittings for Midaleſex, refuſed to admit A. to , N 
be a witneſs, becauſe it appeared, that he was privately intruſted by 

both parties, to make the bargain, and to keep it ſecret. And (by 


him) a truſtee ſhall not be a witneſs, in order to betray the truſt, 


IN inuebitarus a upon an #n/imul computaſſat, and non a=" 
ſu — rg on . * 2 evidence lache trial at ent 
ifſiſes at Baſt Grigſtaa in Siſſer, 1699. 11 Will. 3. that the debt 
for which the account was made, was in right of A. to whom the 
plaintiff was evecutor. And Hair chief juſtice ſeemed to be of opi- 
nion, that it was aguinſt the plaimiff ; but ordered that it ſhould 
be ſaved us a point ot his opinion, and chat in the mean time the 
plaintiff ſnhould have a werdict ſubject to cis opinion. 

9 A Tg = Goring 


N debt upon bond brought by J. S. ſheriff of the county of, One privately 


734 Point reſolved by Hole chief juſtice, 


. 


T was ruled by Holt chief 
1699. that if 4. be ſeiſed of the manors of B. and 

oved during his ſeiſin of both, he cauſes a ſurvey to be taken 
manor of B. and afterwards the manor of B. is conveyed to 
and after a long time there are diſputes between the lords of the 
ſur 

I 

at 


manors of B. and C. about their boundaries; this old ſurvey may 
be given in evidence. And ſo it was done in this caſe. Contre if 
the two manors had not been in the hands of the ſame-perſon 
the time of the ſurvey taken. | | 


Wood ver. Drury. 


% 


Twowitneſſee A T Summer aſſiſes at Warwick 1699, a deed was produced, 
to a deed, one to which there were two witneſſes, one of whom was blind. 
is blind, be It was ruled by Holt chief juſtice, that ſuch deed might be proved 
may provethe by the other witneſs, and read; or might be proved without 
EY proving that this blind witneſs is dead, or without having him at 
of the blind the trial, proving only his hand. And ſo it was done in this 


man. caſe. 


Sherwood ver/. Adderley, 


wa N againſt the heir upon the bond of the anceſtor, &c. 
2 117 Riens per diſcent was pleaded. The heir gave in evidence 
— evidence an extent againſt him upon a debt owing by his father upon bond 
of an extent to the King. And it was ruled by Holt chief juſtice, that a copy 
be King, © of the bond ſworn, or the bond itſelf ought to be given in evi 
copy of the dence, the ſuit being by a creditor, otherwiſe the extent ſhould 
dong dees not be allowed. And for want of this Holt diſallowed ſuch ex- 
— * de tent. Summer affiſes 1699. at Darby, And next morning in 


proved, another trial between Horne and the ſaid defendant a 
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upen evidence ip trials at niſi prius 735 


— ny 
acknowledged by his anceſtor to the K produced 
rere „ 


N caſe upon a ſpecial promiſe, to deliver good merchandiſable Caſe on pro- 
| — non aſſumpfit pleaded, at unt Lent aſſiſes | 
12 Will. 3. at Bedford before Holt chief juſtice, the plaintiff's wit-{1,;%"%0 
neſs ſwore, that it was agreed, that he ſhould deliver good ſecond — econd 
fort of wheat. And Hole held this a variance, and the plaintiff 5 of r 
was nonſuit. dt noofale, 


o 


ME ©: oo Lat —_ CO 


HE C—_— between the lord of the manor and the de- Between lord 


viſee of a copyhold of the ſame manor. And it was ruled — 


by Holt chief juſtice Lent aſſiſes 1693 at Cambridge, that the re- recital of the 
cital of the will in the copy of the admittance was good evidence will in the ad- 
of the deviſe againſt the lord or any other ſtranger. But if the adi 


| id 
fit had been between the heir of the copyholder and the deniſe, — rn 


the will itſelf ought to have been prod 2. He ruled, that the held. 


foul draught of the ſteward of the manor of the admittance was Foul draught 


good evidence, Ex relatione m'ri Place. | of the ſteward 
evidence of 


admittance. 


Hampton wer/. Lammas. 


IKA of peace make a warrant to levy a poor's rate upon Poor rate le- 
J. S. which was directed to the conſtables of the pariſh of A. — 1 

S. had land in A. upon which he had no chattels; but his of peace, 
ouſe ſtood in the m— pariſh of B. in the ſame county, in where good. 

which F. S. had goods. The conſtables of A. levied theſe goods 

by virtue of the ſaid warrant, And Holt chief juſtice ruled upon 

evidence at the trial at Hertford Summer aſſiſes 1698, that the 


goods were well levied. Ex relations. 


verſ. 


736 Points reſolved by Holt chief jufies, 


— ß. 


ver; Norman et al. 


Conſtable my IT was ruled by Hu chief juſtice at 14 Feb. 
— EI : 
liberty. e. out of his liberty, but he d not 


A good parol I T was ruled by Holt chief juſtice at Lear affe at King 
' years mult be- 1 1699, that ſuch leaſe for three years of land; as will be govt 
gin from the without deed within the 29 Car. 2. cap. 3. muſt be for 4 


— years to be computed from the time of the agreement; and not 


and not after. for three years to be computed from any day after. 


Rex verſ; Woodward. 


Traverſe of A N extent in aid found Arrows debtor to the Ring; and 
Inquiſition up- Thomas Whodward debtor to Andrews ; upon Which We 


aid, verdit goods of Thomas Woodward were ſeiſed in the hands ef 
2 * yy Woodward ; John Woodward came in, and traverſed the ind 
— Fe tendlat; tion, that they were not the goods of Thomas Woodward, but of 
defendant mult himſelf; and the verdi& was for part for the King, and for part for 
1a Boy in the defendant. And the 2 was, who ſhould pay the fees in 
court, &c, becauſe the defendant is actor, for if it were found for 
the King, no judgment ſhonld be given; but if, Ge. for the 
defendant, an amiveas manus muſt be awarded, And | was ruled 
by Holt chief juſtice at Warwick Summer affiſes 1699, that the 
defendant ought to pay the fees. 


Rex 


the 22 


Ir was ruled by Holt chief juſtice at Dorchefler Lent aſſiſes 4. potedea 
1 10 Vill. 3. that if A. poſſeſſed of a term for a hundred years, of * term of 
grants the land, -babendum for forty years, to begin after his death — 
it is a good new loaſe: and a man poſſeſſed of a term for twenty year, tobegin 
years may grant the lands for nineteen years, to commence after his 2 0 
death ; and it will be good for ſo many of the twenty years, as ſhall 
be unexpired at the time of his death, 


W 
* 


Rex berſ. Webb. 


T was ruled by Holt chief juſtice at the fittings at WefAmin er, 

8. 6B. « M-B- lnom inline the ler wrt r 
building of a houſe in a larger manner than it was before, whereby houſe larger. 
the ſtreet became darker, is not any publick nuſance by reaſon of pefore.* 

the darkening... 1 5 


Water tei ver /. Soper. 


F was ruled by Holt chief juſtice at Lent aſſiſes at Wincheſter, 1a what dite 
upon a trial at 2 privs-2697-8, 1. That if A. plants a tree 4. »nd B. are 
upon the extremeſt limits* of his land, and. the tree growing ex- "ms in 
tends its root into the land of B. next Wein, A. and B. are tree, and . 
tenants i cottittibn'of tHiy' thee; Bat if ant the root groe into the where not. 
land of Ai- though? the BougHe overtiadsW the” Aud of B. yet ye] hho 
branches Now the' root}. and the propeiy of thi Witte in. A. And what te · 
2. Two" thrittite in obitirttbti of a tres; and one cuts the” whole'megy ons bes 
tree; thodgir the otfler canter have all actſenr for thes tree; yet he ore 
| 9 B ' . may cuts it. 


— —— 8 ſä d. LCLLCCa——— ll 
738 Points reſolved by Holt chief juſtice, 


— may have an aftion for the ſpecial damage by this 


- 444 x fs © 


03 


conſideration, D. went 

A. brought 

fideration, ruled by Holt chief juſtice at Guildball 1698, 

_ lie againſt D. becauſe he had it for valuable 
latione m'ri Daly. | 


Trover lies T5 was ruled at a trial at n prius by Holt chief juſtice, Paſeh, 
= 6 Vill. & Mar. that where A. purchaſed the intereſt of a leaſe 
decade a deed for years, and the writings were left in the hands of B. an attor- 
for his fees. ney, to draw an aſſignment of it; B. drew it, and it was ſealed, 
but B. refuſed to deliver it, until A. paid for it; upon which 4. 
brought trover againſt B. for the deed : that the action well lay; 
becauſe B. might have an action for what he deſerved, but he can- 

not detain for it. Ex relatione m'ri Place. 


Frith ver /. Torin. 


Apprentice · II was ruled by Holt chief juſtice at Summer aſſiſes at Ryg 2 


— ye 10 Vill. 3. that the ſervice of an apprenticeſhip ſeven years be- 


excuſes from yond the ſea, though the defendant was not bound, excuſes from 
1 the 5 Eliz. cap. 4. 


efendant not 
bound. 


Jones ver/. Hart. 


8. C. Salle, IT was ruled by Holt chief juſtice at Guilaball, Mich. 10 Will. 3. 
1 that if A. being a pawn-broker imploys B. his ſervant in the 
ainſt a pawn- Way of his trade, and B. upon a pawn of goods lends money to C. 


roker though C. tenders the money to B. at the day, and demands the goods, B. 


the pawelng ſays, that the goods are fold ; trover will lie for C. againſt A. 15 


3 


was to his 
ſervant, 


ey 3 


0 .. GR" 
4 — — , _— _ 


evidence in trials at niſi prius. 


A ue a chamber ſong 2 the 2 of B. and has a Ae 
* that opens into it, by which there is a $00 out; n 
and A. has another door, which C. ſtops, fo ft arr teh _— 
by that. This is no impriſonment of A. by C. becauſe A. may 8 
go out by the door in the chamber of B. though he be a treſpaſſer 
by doing it. But A. may have a ſpecial action upon his caſe 
againſt C. Ruled by Holt chief juſtice in evidence at a trial at the 
Summer aſſiſes at Lincoln: 1699, in an action of falſe impriſonment. 
And the plaintiff was nonſuit. | 1 | 


Glenham verſ. Hanby. . 55 


4 demiſed ground to B. which was paſture, except the trees; Leaſe of 
B. put in his cattle to feed, which barked the trees; A. . 
cannot have treſpaſs againſt B. Ruled by Holt chief juſtice upon treſpaſs 8 
a point made and referred to him at the aſſiſes at Bury in- Lent not againſt leſ- 
12 Will. z. upon hearing of council ſeveral times, though at firſt ie or fin gut- 


8 tle barking 
he was of a contrary opinion. the trees. 


# 


IEA 


ö 0 Maſters 
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74% Poims rau by Holt chief jg, 


. 22 


where it — which Fache v 


In what caſe 
& truſt and 


Dove poi of a term far 4 thouſand 
for a collateral. 
B 
in 165 ving 
N Nilas Der Hed leaving Katherine Denne his wife his | 
trix, and Katharine Denne his daughter his heir. In 1674 R. Phil. 
pot executor of Ralph Philpot, and Katharine Denne the executrix 
of Wilkam Denne, and Katharine Denne the heireſs of Wilkam 
Denne, aſſigned this term of a thonſand years to John Harriſon, 
with, condition that upon payment of 200 J. the confideration of 
the ſaid aſſignment, by Katherine Denne the executrix, &c. Katha- 
rare Denn received the profits till 1691, and the paid the intereſtto 
the ame time. And, fer. Hub chief juſties it was ruled at Mardſtone 
Tent aſſiſas 13. Vill. 3. in an ejectment brought by the executor 
of Harriſon, 1. That he was not barred! by the ſtatute of limita- 
tions, becauſe the ſtatute: did not prejudice at ibis time of the aſſign- 
ment, there being but nineteen years elapſed; and then the joining 
of him in the aſſignment, who had the title to take advantage of 
the ſtatute, gives a new title. 2. Per Holt chief juſtice, if a man 
makes a mortgage for collateral ſecurity, although the mortgagee is 
not in poſſeſſion for twenty years and more ; yet if the intereſt be 


paid upon the bond according to the agreement of the Parties. it 
ſhall not be barred wa the ſtatute of limitations. 


* 


T was held per curiam, Mich. 8 Will. z. B. R. that if a term 
term for years I. for years of lands be deviſed” to executors in truſt. for payment 
aro both loſt, of debts, if all the executors renounce, &c. and will not convey 


over to others, to the end that they may execute the truſt ; that 


the truſt and term for years are both loſt, Ex relatione n ri 
Shelley. 2 


Stocket 


F of . Alcoa 


p 


N aſſumpfit, upon non aſſumpfit infra ſex annos pleaded, the evi- Nor a/umpfit 
_ was, that after the. fix years the defendant aſſumed to // ex an- 
y, if the FRO would come to account. And it was ruled rr 

by Holt chief juſtice at Hertford, Lent affiſes 170 1. March 25. plaintif would 
that this did not revive the promiſe, becauſe it was not an actual — 


K.irney verſ. Smith & al. 


T was ruled by Holt chief juſtice, at Lent affiſes at Thetford, A thip . 
16 Mar. 12 Will. 3. upon evidence at a trial at nf price, that bern | 
a ſhip carpenter is within the ſtatutes of batrkrupts. But a caſe gatates of 
was made of it for his farther confideration. 2. A. becomes bank- bankropt. 
rupt, and then fells goods to B. B. ſells them to C. which is a Property is in 
converſion; then a commiſhon of bankrupt is ſued, and an aſſign- 13 
ment made by the commiſſioners to E: who brings trover againſt C. of bank- 
Per Holt, the action well lies; but that point was alſo reſerved for ruptey. 
his conſideration. 3. If the petition to the lord chancellor men- 
tioned in the declaration recites, that the bankrupt was indebted *n Petition need 
300 J. and the petition produced at the trial recites, that he was | kr pro- 
indebted in 150/. yet that is no material variance. 4. There is -4gj „ 
no need to produce at the trial the petition made to the lord chan- 
cellor, becauſe it may have been by parol, though the practice hath 
been otherwiſe. 5 12 10 wy” 
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brought by the church wardens alone. 


Indebitate ef IR Richard Newdigate had a donative, which he gave to Davy; 
ſumpfit lies for 


money paid 
in purſuance 


of a void au- 


thor ity 0 


when money is paid in purſuance of a void authority, &c, inde- 


Caſe upon a 
bill of ex- 
change. 


| indebitatus aſſumpſit againſt the 


ſumpfit againſt Davy for this money, as received to his uſe. And 
it being tried at ni privs in Middleſex, before Treby chief juſtice 


Points reſolved by Holt chief juſtice, 


Mead wer. Death and Pollard. 


N order was made at the quarter-ſeflions by the 
peace, that a poor man ſhould 3 
a 


And it being tried before Tracy baron of the Exchequer, Lent aſſiſes 
1700. Mar. 28. at Chelmsford, he held that. indebitatus afſumpſt 
would not lie. And he compared it to the caſe, where money 
is paid upon a judgment, and afterwards the judgment is reverſed 
for error, indebitatus aſſumpfit will not lie for the money. And the 
plaintiff was nonſuit. But note alſo, that the 6 J. were paid by 
the churchwardens and overſeers of the poor, and this action was 


Sir Richard Newdigate ver/. Davy. 


and afterwards he removed Davy, and put in J. S. Davy 
cited Sir Richard Neudigate in the time of James II. before the 
high commiſſioners, and there Sir Richard Neudigate had ſentence 
againſt him, to reſtore Davy, and to pay him all the arrears that 
he had received. Sir Richard Neudigate paid it accordingly. And 
after the revolution Sir Richard Newdigate brought indebitatus af- 


of the Common Pleas, he held, that the action well lay; for 


hitatus aſſumpſit lies for it, 4 or 5 Will. & Mar, Ex relatione 
miri Place, 


Mendez verſ. Carreroon. 


N caſe upon a bill of exchange, upon the evidence at the trial 
before Holt chief juſtice at Guildhall Nov. 23. Mich, 12 Vill. 3. 


the caſe was thus. A. drew a bill of exchange upon B. payable 
to C. at Paris; B. accepted the bill, C. indorſed it, payable to D. 


D. to E. E. to F. F. to G. G. demanded the bill to be paid by — 
3 — 


; 
ö 
I 
: 
t 
d 
bh 
| 
e 
r 
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10 


yment, give notice to the drawer of the ab 
ing of B. and aſter time of payment is incurred, then it ou 
be proteſted for non- payment the ſame day of payment or 
But no proteſt for non- payment can be before the day that it is 
payable. Proved by merchants at Guildhall, Trin. 6 Vill. & Mar. 
before Treby chief juſtice. And the plaintiff was nonſuit, becauſe 
he had declared upon a cuſtom, to proteſt for non-payment before 


the day of payment. Ex relatione mri Place. 


Taſſell and Lee verſ. Lewis. 


** caſe of foreign bills of exchange the cuſtom is, that three days Tue cutom 
are allowed for payment of them; and if they are not paid upon of merchans 
the laſt of the By days, the party ought immediately to proteſt pf. 22 
the bill, and return it, and by this means the drawer will be chuoge. 
charged: but if he does not proteſt it the laſt of the three days, 

which are called the days of grace; there, although he upon whom 

the bill is drawn fails, the drawer will not be chargeable; for it 

ſhall be reckoned his folly, that he did not proteſt, Sc. But if 

it happens, that the laſt day of the ſaid three days is a Sunday or 

great holiday, as Chriſtmas day, Cc. upon which no money uſed 

to be paid, there the party ought to demand the money upon the 

hors day ; and if it is not paid, he ought to proteſt the bill the 

laid ſecond day; otherwiſe it will be at his own peril, for the 

drawer will not be chargeable; "Merchants in evidence at a trial at 
Guildhall, Trin. 7 Will, 3. before Holt chief juſtice, ſwore the 
cuſtom of merchants to be ſuch, which was approved by Holt 


chief juſtice. 2. There is no cuſtom for the proteſt of inland bills Ialand bit. | 
of exchange, nor any certain time aſſigned by the cuſtom for the woe 
payment of them; therefore the money ought to be demanded 
in reaſonable time, after- it is payable ; and then if it is not 7280 
b 192 ä ; tne 


- he does not like it, he 
l Lr. 910. it is at his peril. 
1175, 1248. delivered demands 


| Hopkimv. Hopkins v. Geary, Hil. 1 ] 6. A goldſimith's 
Farr, 239, note indorſed is as a bill of exchange againſt the indorſor. 


Tyley ver/. Cowling. 


nr R. R. Vaughan ſent a box with a hundred guineas, Ce. in it 
— 4 af by Tiley the Bath carrier to London, upon which box the 
verdict be direction was only, To Mr. Vaughan member of parliament. 
tween tuo. <F7Jey carried the box to Londen, and upon his arrival Cowling an 


ſtrangers, h 5 


wife hall not inn-keeper in Piccadilly came to Tiley's inn for goods directed to be 
be a wimeſs left at Cowling's houſe, Afterwards this box being loſt, Tiley | 
pon 


Where a man 


for either of 


Oe Ranzers tended that it was delivered to Cowling among other goods. 

in that cauſe. Which Tiley brought an action of trover againſt Cowling, And at 

| the trial at the fittings at Weſtminſter before Holt chief juſtice, 

Mrs. Vaughan the wife of Mr. Vaughan was produced to be a 

witneſs, to prove what was in the box. And H chief juſtice 

refuſed to admit her to be a witneſs ; becauſe, whether Tiley re- 

covered or not, this verdit might be given in evidence by Mr. 

. Vaughan in an action to be brought by him againſt Tiley, with 

oath made of what was ſworn for Ti/ey in this trial. 13 Febr. 
14 Will. 3. 1701. 


Dike verſ. Polhill, - 


* 4 9 


Regiſter of a 


. N ejectment, upon the trial at Lent aſſiſes at Maidfone in 1501, 
"oof of a ne. 1 the copy of the regiſter of a will was produced in evidence, to 
pe a N 
igree, by prove a pedigree, and not to derive any title by the will; and alſo 
ered far the ſame purpoſe: 
olt chief juſtice refuſed to admit them. For, 1, As/ ta the 
; 6 | - 


Holt, the 7 of the ſame will was o 
But E 


probate, 


10 


| 


; 


g 
Fi 
a 


1 


* 


ſtion, Sc, - But it ſeems to i 
the title to the land was not derived by the will in the ejectment. 


| PA, 6 Will. & Mar. B. R. it was ſaid per curiam, that a ſhop A tradeſmar's 
ok is not evidence for the tradeſman, but is evidence ſbop-book not 
againſt him, or for a ſtranger. The ſame law of a ſcrivener's book 
for money paid by him, or received to the uſe of a ſtranger, or 
the book of a burſer of a college. Ex relatione m'ri Place. 1 


| Selby wer Harris. 


IT was ruled by Treby chief juſtice of the Common Pleas at Role of court 
Guildball, Paſch, 10 Will. 3. that if at the trial at 1% prius ned 2 

a rule of the court of Common Pleas or King's Bench be produced Bel not be * 

under the hand of the proper officer, there is no need to prove it to proved to be 

be a true copy, becauſe it is as an original. 2. A copy of an entry“ 79% cop. 

in the books of the office of faculties was then diſallowed to be 

evidence, wherefore the book itſelf was produced. 


Kingſton beg Grey. 


Pei. 8 Will. 3. at Guildhall, a creditor was admitted by Holt a credtorad- 
chief juſtice to prove his bond, and the debt due upon it, upon mitted to 


plene adminiſtravit pleaded, he having before received it of the ad- bond, „ 
miniſtrator, and delivered up the bond. hed been paid 
. * CL 3 mum by an 
5 adminiſtrator, 


= Tv. WW WW = __ - 
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76% Pons reſolved by Hole, . 


Chettle verſ. Pound. 


— EBT for rent. Upon nil debet pleaded, the plaintiff gave in 
— — evidence a note in writing, by which the defendant agreed, 
given in evi · to hold for one year, rendering rent of 151. And in fact he was 
dence. grantee of a reverſion expectant upon an eſtate for life, which life 
was dead at the time of the giving of the note, Which grant was 

forty years before, and he was never in poſſeſſion, but the tenant 

for life was all the time in poſſeſſion during his life. The deſen- 

dant gave in evidence a prior grant of the ſaid reverſion, And it 

was ruled by Holt chief juſtice, that the defendant in this caſe may 

ive in evidence, nil habuit in tenementis, the plaintiff having never 

| bh in poſſeſſion, notwithſtanding the note ſigned by the deſen- 

dant, by which he agreed to hold, Cc. But if the plaintiff had 

been in poſſeſſion, though but tenant at will, Cc. then the de- 

fendant could not have given this in evidence without having 

been evicted. Lent aſſiſes Maidfone, 13 Will. 3. 1701, And the 

plaintiff was nonſuit, 
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upon the nf prius roll. 329 

That gra of payment is not come, is 
not pleadable in abatement. 345| 
Pletof. . by the demandant is not 
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A writ aer error does not abate by the death | 


of the defendant 1 in error. 439 
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47 
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plaintiff's reſiduary intereſt. * a mp may Have r de- 


r pegligently keeping his fire in his 


Capo K. 


Caſe for kriowingly keeping a boar ac- 


cuſtomed to bite animals, &c. good af- 


Ter. verdict. 900 

Caſe againſt a butcher for his ox break ing 
ae 606 
Againſt the owner of a monkey, for its 


| _ taining his ſhip, per quod, &c. bet 5 
owner muſt bring treſpaſs, - 58 
Caſe againſt a ferrier; . fung to oe 
a horſe. 654 
Caſe for continuing the ſtopping up of an- 
cient lights, maintained againſt the leſſor. 


713 
Caſe for taking-inſufficient bail. 


biting, Sc. ibid. 
An action of reſcous upon the ſtatute 2 V 
Mar. c. g. is a penal action. 
Caſe for erecting a new mill 3 Aug. pe 
qued.the plaintiff loſt. the profits and uſe. 


72 


of his mill from 2 Fuly ; judgment ar- 


reſted. i W 
Tenant for years may bring an action 
againſt a wron g-doer ein, 
tion. 6 
Action for beating a ſervant, per quod ſer- 
vitium amiſit, is taken away by the death 
of the ſervant. 339 
Caſe for malitiouſly procuring the plain- 
tiff to be indicted of a riot. 77 
What damage will ſupport an action 
malicious proſecution, 378 
An action will not lie for a conſpiracy, if 
nothing be put in execution. 378 
Where caſe may be maintained for ſuing 
a vexatious action. 
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Conſpiracy, Joining in aäckioß, 
Jurisdicton, Pandamus, g 
ſter and ſervant, Notice, Dt. 
— Dlander, Treſpaſs, Leg, 
\ 2 X 


Attons popular, See Stathie,” 


Additton. See Invftments, Name 
and miſhomer, 


ent, See Eſſofns, Tuttlces 
of peace, Parliament, Trial. 


Adminiffratfon, - 


Durante minori aetate of an executor ceaſes 
at ſeventeen, of another perſon at twens 
ty-one, _ 2338, 667 

Adminiſtration granted aſtranger! is repeal- 
ed by a e to * next of kin. 685 

Admini- 


] 


The admiridey m may proceod again 6 hp | 


— 


— — 
recogniſance for her ſafe return. 223. 
| 235 | 


Queſtion in the admiralty, if darm! 


an enemy alters the pro 2 
expreſſed co he upp th gh — 


ther a pręhition ſhall go after Re! 
272 

Mate of a ſbin'may ſue er his 0 
the admi St 45 
Reſcue ofa a ſhip | in the county, cagn) A 
47 


in the admiralty, 
Suits for mariners wages in the admi 
6 
cangot ſue in The 


Office of admiral an ancient 297 
when firſt allowed. 
W of a 


L in che LA 15 * 
uit in the adm a hypothecation 
made upon 1 ray Bo Wee . 
n, prohibited, - 578] 
Where a ſhip is * the ſeamen loſe their 
len port of delivery Cf 
oſe all. 639 


wages from 
where they de = they 

Maſter of a ſhip may nimkde imer 
out of the mariners wages far a lok hap- 
Fan by their negligence. 650 | 


377 


ibid. 
ſhip will carry her to 5+" Giant of 
nt of the others, the | 
oblige him to enter-into | | 


"1 I 


610 


1 
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reyerſioner h 
| vowſon i F 25 polar 15 


i Sin- 


agent. See DSoldlers. 
. * FFF a. 


An W enemy eee te king's 


le 5ee Barak of ike, eien 
of den wee, blank 
a udgmen ing up & 
— tr to l a 7 


of the niſi prius roll by the plea roll, byin- 
ſerringthe names ſome defendants 
| May be" without coſts after error broug 
where the wit of error is ſcaled'tao 


be- Aft 
* 2 nf tr 


A 


s 


on Fr / of $4 the teſttor, &, ihe joe . 
defendant =p a FAN); Rae . 
15 Fey A Auna r xg of 
Id. 
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Special 


NL 


Kinn 865 
Original writs were not amendable at com- 
. 
A miſtake of à clerk is not amendable in 
avoidance of a judgment. 
Amendment may be after plea in abate- 
ment, but not after demurrer. 669, 679 


The memorandum amendable. 683 


Amercement. : 
an may be twice ainerced upon one 
WIT. $878 „ 144540. 1 YG 
In an action upon the caſe, though vi e: 
armis be inſerted, the Fn muſt 
be, guod fit in miſericordia. . 273 


A man m 


meſne lands, . | 43 
Writ of deceit to avoid a fine may be 
brought after the death of all the par- 
ties, 2 phe 178 


In deceit the lord need not ſhew what eſ- 
n 


tate he had. 


A 
ibid. 


Amend. Ses Diſtreſs, Replevin, | 
Tender, E 


. * 1 o 
; : * 1 * 
| * 


=_ A... | 


g 


ceſs. | bY 
The defendant may at the returk: 
of a writ, though it be returned not 
2 
Irregularity of elivery of a declaration 
— 9 by appearance. 706 
See Attozney, Name and milnomer,. 


Appendant- and appurtenant. See 


A Appoztlonment. 


A bill of exchange cannot be apportioned 
by indorſemennn. 360, 744 


Apprentice. See Pooz, Traden. 


— 14 


AaAͤrcbdeaten. 
A miniſterial officer, and cannot refuſe a 


ancient demeſne, + © {| enden ed by the 8100 
Ejectment lies for copyhold ancient de- | 


' +,  Arrearages, 
Executor of tenant for life of a rent · charge 
may diſtrain. ce de 3 


On4 main of jufibf rae der 


to a man not an officer, lawful. 


deſcent. 


Aſſignment of a bond is a covenant that 
the aſſignee ſhall receive it. , 683 


ing, Doc, Bent. 
Aluſe. 


Tf the maſter of an _— muy maintain 
an alſiſe. 9 


auumpat. 
In conſideration that the plaintiff would Ses 


after the twenty=third of Oober,' to 
pay on or before that day, g 
In confideration that the 
forbear to ſue for a debt due to his wife 
as executrix, with gverment that ſhe in 
living, 368 | 
A promiſe of marriage is good without | 
writing, "$87 |. 
4 


F 


Reverſion on an eſtate for life is aſits by See 


53 
The heir takes by deſcent lands deviſed to | 
him charged without alteration of the |. 


| attactment., N n 


Pills of exchange. 
Debt. Invittmencs' 
Inferioz courts, Lim; 
— Releaſes, Sol- 


Averment, 
Certainty, 


_ Infant 
2 


ment, Fozel abtachment, of 
2 of OWE 25 * * 


eſtate. 728. 
See Evidence, Exetutoꝛs. 
Alignment, 
Of a term may be pleaded without notice 
to the leſſor, 


| 


3680 


See Bills of lading, Leaſes, Pieav- | 4 b 


4 


forbear e arreſt the defendanys fo till | 


348 
plaintiff would | | 


Attaint. 


* notte in criminal caſes.. 469 
jury give a wrong verdi&t by miſdifec- 
tion, no attaint lies. 479 

| di We 

Cannat enter a retraxit. 598 


| A plaintiff atthe return of the poſtea comes 
by attorney, et idem querens dicit, Wc. 
this ſecond entry m un 


e uvgments, Lime. 
tions, Name any n 
vilege, Retraxt, 


Audita querela, 


Relief may be granted on motion in caſes 
proper for audits querels, where it is not 
— on fortin n Oy" as a re. 
ſe, Ce. 489 

See Ball, Erro; 
Averment, 


mene. 
ger. 
peerage. 
oy - — 


age 


day of the eſte. 48 
EE ng 
averred, but the contrary 
* the other. ſide. 
The ſui fo lanes wack mie ode any 
ds N ured Þ. R. becauſe it is a pe- 
culiar writ. 397 
deviſe to a wife for her life cannot at 


* 


i OO. to be in ſatisfaction of 


> _ 
averment that ſtock can only be 
transferred at the book 1 is not fufficient. 


441 

Want of  averment of the place of the 
court is only matter of form. 532 
Where an 
on or 


ore a day to a barge to be 


: bought by the plaintiff, averment that 


, » they were. not delivered on the day is 
k ſufficient, becauſe the plaintiff was to 
'concur. | 
Un debt by adminiſtrator the not averri 


that the deceaſed died inteſtate is cured | 


by pleading: overs though not by ver- 
dict. 
Detect ef averment of performing 
ſideration, oz by pleading over. 667 
No occaſion to aver, that payment was not 
„made to the plaintiff's or 673 
In debt upon a ons there i is no need 
-zto aver, Mat mo part is paid, 70 
See Abo ey. ward, Jarolment, 
Mandaämus. Notſce, Pardon, 
Perjurg, Pleading, Ales. Carit, 


2 avoiny. 
Copareeners mult join in avowry. 64 
In avowry for a rent - charge all the particu- 
rn . | 155 | 


Al Table of the Pi 


Not 3 * 


. 


reement is to deliver goods 


4 | Award of releaſes, « 


| | Asbitrazors ab un wagine toes capd)- 


ſeilin of the 
L 


Diſtreſs made for one cauſe 1 
ed for another. | * * . 
In replevin the place of taking i led, 


and found for the avowant; ſhall 
have return, though the cauſe of taking 


is not found. 


Sce Etroz, Pleading, Cender. 


504 


- Authozitp. | 
| Commiſſioners of bankrupts haye authori- 
621 | ty, but not juriſdiftion. 580 
ing See Powers, Jud{#ments, 
Award. 
©35 An award made hall be intended zeady w 


be delivered, unleſs the cantrary. be 


ſhewn. I15, 247, 
Breach of an  Whicration bo bod —— "= 
aſſigned in not n the poſton 
of a houſe, . 146 
a5 to al meer 
nmr 2 810 | 
o pay money 493 ſtranger is all, we 
in diſcharge of a ths omng by the 
rp 23 


tionally) they have — their paper, 


a - 
| 2 he * 


422 


| Arbites 


Th 


| their time to make the award be en- 


Executors are bound by their teſtators ſub- 
miſſion to an award. 448 
Award, that the party, his executors, c. 
mall releaſe, is . ibid. 
An award may be pleaded in bar without 
performance. ibid. 
An award of mutual releaſes does not diſ- 
charge an action, till it is performed. 
2248, 612 
An award that one party ſhall accept, with 
out awarding the other to perform, is 
1 | 612 
Award that the 
and colt, implies an award of a ey. 
Ain but ibid, 
Averments admitted to make good an 
award. BE e ibid. 
Award by an umpire elected by arbitra- 
tors made within the time limited to the 
arbitrators. 671 


Award made a rule of court, on a condi- | 


tion to conſent, Cc. 674 
See Sen Fozeign attachment, 
Pleading, Garlance. | 


a. 


Vall. 


*» k 


HERE a on eſt inventus is return- 

W ed to a capias ad ſatisfaciendum 
inſt the principal, the bail cannot 
plead a render, but muſt be relie ved by 


1 f 


rule upon motion. 


party ſhall fetch his mare 


IRST VOLUME. 
cannot chuſe an umpire before | In what caſes a render in of bail 


| An action for tak ing inſufficient bail. 


| 


2 


| 


Bankruptcy in the plaintiff is no plea, * 


ſhall be 


383 
n 425 
In what circumſtances the court will noc 
relieve a bail upon an affidavit of his 
D 5 
Bail in audita querela for a defendant in ex- 
ecution. | 5» 6 
Common bail allowed to a new action after 
a nonſuit; © 67 

In debt on recogniſance of bail they mal 
have eight days in term to render. 721 
A bail- bond may be taken upon an attach 
The plaintiff may take an aſſignment of 
the bail-bond, or proceed by amercing 
the ſheriff, at his election. 722 
See Erroz, Pabeas cozpus, Homine 
replegtando, Name and mtſnomer, 
Dutlawzp. 


BVallment. 
A pawn is not redeemable after the death 
of the pawnor. 433 
On a general bailment the bailee is only 
chargeable to keep the goods as his own. 
14 out . 655 


Bankrupts. 


An innkeeper cannot be a bankrupt, who 


ſells only to his gueſts. 287 
For what debts a man having left off trade 
may be a brnkrupt. ibid. 
An infant is not liable to the ſtatutes of 
bankrupts. | 443 


out a commiſſion, &c. 496 
, Commiſſioners of bankrupts have autho- 
380 


rity, but not dien den : 


9 An 


Al Table of the Principal! Matters 


An aft of bankruptcy commined before. | Adjudication of « beſtzrd by juſtices 
an execution executed will avoid the ex- rad, whes the cls Lo — 


ibid. 

i Cuſtoms of merchants neceſſary in decla- 

Rot ag ey " 28 
22 

day of ſight is excluded. voy = 

Baron and feme. | A bill is not indorſable in 288 


The wife of an alien enemy living bee 3 360, 
as a feme ſole, may contrad. 147 [A promiſe to pay a bill already mnt 


Huſband may bring trover for money paid | cundum tenorem, & c. is a general 
by the — for a purchaſe without his | miſe. 10 8 
agreement. | 224 | A declaration alleges, that after the bill 
Treſpaſs againſt huſband and wife for the | was due the defendant drawee promiſed 
treſpaſs of both. 3 2 443 to pay, an acceptance before it was due 


Separation or elopement will diſcharge the | will not ſupport it. | 365 
uſband from the contracts of his wife | Indorſee of a bill receives money for it, 
without perſonal notice. 444 | this is a ſale of the bill, and not a bor- 
A bond given to a woman, with condition | rowing of the money. 442 
to Jeave her a ſum of money, not re- | Indorſee of a bill muſt demand the money 
leaſed by intermarriage. 515| of the drawee. 5 443 


b 


4 
A feoffment by a huſband de fade is a| A blank indorſement of a bill is ſufficien 


diſcontinuance, notwithſtanding a ſub- Be 

| ſequent divorce, 521|In an action againſt an indorſor, the draws 
See Mꝛohibition, Releaſes. er's hand need not be proved, ibid. 
| A declaration on a bill of exchange js good, 

Barretrp. | 4 N an expreſs promiſe. 538 

Evidence may be given of fads not ſpe- | of ** yable when Ge, "VINE = 
_ cified, 409 A bill may be declared upon as negatiated 
| after it is due. ”, 

Paſtardy. | The laſt indorſee of a bill may maintain 

The juſtices adjudication of the father of an action againſt any of the indorſors, 
a baſtard child js concluſive, 394 743 


Order to maintain a baſtard born of a mar- | An indorſor of a bill, who has paid it, 
ried woman, muſt ſhew that the huſ- | muſt prove the payment in an action 
band was not within the four ſeas at any | againlt the acceptor, ibid. 


time during the pregnancy. 396 CY . A 
9 | 


d 4 


contained in the F 


be proteſted before the day, 
2288. — 8 


they may be indorſed as ſuch.ibid. 


| muſt be demanded 


Goldſmiths notes 


2 


| Bills of laving. 
The property af a cargo is in the conſignee 
of the bill of lading, and he may aſſign 


it over. 271 


*Ziſhops, Soe Eccleſiaftical 
— Oꝛdinary. 


Bonds. See Alt 
feme, Certainty, Date, Extin- 
e ment, Pledges, 

Releaſes, Trover, Uartance. 


Bꝛeach. 


perſons, 


(not being to an award) ue 
may be tendred on the defendant's plea 
without aſſigning a breach. 108 
In debt upon an inn's of court bond, non- 
payment of a penſion may be aſſigned 
for breach without a demand. 596 
See Aſſymplit, Award, Certalnt 
Conditions, Covenant. 


Bylaw, 
Of the homage of a manor may int 
a penalty to be levied by diſtreſs. 92 


Of a new corporation, that a ſteward ſhall 


make a dinner (unleſs it he to the end 


gument, Baron and 


bo 
* 


| 4 
4 


In debt upon bond to perform a condition 


| Reover de guadam parcella culmi, bad 


IKST 


OLUME. 
that the )i 
company ſhall TH 


fine for refuling the 
496 


Trover de Aucentis 


. a.” ; . | g 
| unciis argenti, Anglice 

| 20 
| 


by borrowing the nominative cafe from 
the former count. 146 
Tenementum t uncertain in ejectment, but 
| will do in other Treſpaſs. 1392. 
Treſpaſs for taking barley, after verdict it 
ſhall be intended ſevered. - Ig 
Treſpaſs pro tribus firgibus foeni, Anglice 
ricks of hay, good after verdict. Bid. 
Trover pro una parcella fili, good, ibid. 
'T rover de trilas peciis vini branditati, Au- 
glice brandy wine, good upon demurrer. 

| | ibid. 

after 
192 
Bordei, bad after 


verdict. 4 
Treſpaſs de quadam 'C 

#47 £ ON | id. 
RQuaedam maſuagia, certain enough in guad 
Nuſance 


— 


| 


In caſe 


1 for ingroſſing magnam quanti- 


A record may be removed in B. R. im- 


Commiſſioners of ſewers muſt obey a cer- 


A certiorari lies to all juriſdictions erected 


A 


{1 live — — them to 
he ” 234 


In caſe for ſtopping a watercourſe au- 

vit ly is good after verdict. 452 
— a eh fick 9 to 
he admini . 


471 


| won 


tatem, Sc. ill. 475 
Breach of covenant may be aſſigned di- 
verfis diebus et vicibus, otherwiſe of a 
penal las. 479 
Trover for a quantity of cloves, mace and 
nutmegs, without ſhewing them to be 
mixed, good after judgment by default, 
gy | 588 

What certainty is required in trover. ibid. 
Caſe for finding. /ufficientia eſculenta, Ec. 
pro diverſis menſil us. | 611 
What certainty is required in the return of 


_ writs. 21 


See Appeal, Aſſumpſit, Excommunt⸗ 
cation, Erpoſition, Habeas coz: 
pus. Indictments. Murder, 
Mame and miſnomer, MNulance, 
Beturn ot wzits. Statutes, Uer- 


did. 8 


mediately by certiorari, as well as by 
certiorari and mittimus. 216 


Certiorari returnable in B. R. lies in all ju- | 


dicial proceedings in which error does 
not lie. 469 
ibid. 


tiorari. 


by ſtatute. | 580 
A certiorari is grantable into Wales, 581 
A certiorari to remove indictments againſt 
A. and B. will only remove joint indiCt- 


ments, | tog 
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See Err02, Jnker:02 tours, Sew ers. 
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land to be paid at the 
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Churches and church-yards, $: 
R — — * 15 


Church wardens and church rates, 
Cannot make a rate for repairs, but the 
pariſhion ess. 59 
If the pariſhioners ſhall contribue to the 
ornaments of the chancel. - ibid. 
Prohibition to a ſuit on a rate by cuſtom 
for repairing the chancel. ibid. 
Archdeacon cannot refuſe to ſwear a 
churchwarden elected by the pariſh be- 
cauſe minus habilis, EYE 138 
See Joining in ation. 8 


* 
Fd 


ow” - 


Circuity of ation. 


Covenant to pay a rent-charge in fee clear 
of taxes; the grantee may deduct a- 
gainſt the covenantor and his heirs, but 
not againſt his aſſignee. 322 

Where a covenant to diſcharge a man from 
his agreements ſhall amount to a defea- 


ſance. | 421, 689 
In what caſes the leſſee may deduct for re- 
pairs. 420 


Clerk ok the peace. 


An ancient officer. 159, 163 


Cannot be appointed, but for life. 159 
Nomination of a clerk of the peace good 
itt 162 


by parol. 
Appointment of a clerk of the peace du- 
rante beneplacito, void. 166 
Appointment of clerk of the peace, with» 
out ſaying of this county. ibid. 


Colour. 


Colleges. 
A cog i 6 nt. „, g, 


Fellow of eue, ot cen pen: 


— See Pleading. 
Commendant. See Pjeſentment. 
29 
unleſs x without a writ. 


- moe | 2 — V.” 


—— 


Commitment by commiſſioners of ban- 
krupts ought to be, until the ſub- 
mit to their authority in that 1 


By the cenſors of ü en 
until he be delivered by the college, or 
otherwiſe by due courſe of law; too 
general. 213 

For detention of tithes or other eccleſiaſti- 
cal duties, is uncertain and ill. 323 

In what reſpects a ſheriff may have a pri- 
ſoner la 
the writ. 353 

A new attachment againſt one who has 
eſcaped under commitment for a con- 
tempt. _ 

Commitment may be to a perſon, or a 
priſon, 424 

A man cannot be committed upon a con- 
viction of deer-ſtealing and return of 
nulla bona, without adjudging that he 
has not ſufficient diſtreſs. 545 

If a man may be diſcharged from a com- 
mitment, for an error in the conviction. 


546 
Power of committing lewd and diſorderly 
perſons to New Priſon. 699 | 


The court cannot commit for * 
ment of fees. 

See Arreſts, Attachment, Courts. 

Erroz, Eſcape, Habeas co2pus; 

Paiſons, 


67 
A committitur cannot be entred after the 
death of the priſoner. 83 


y in ward after the return of 


| 


1 


Tonmained in che FiksT VOLUME. 


« certain number. 


Condition of a bond, omitting the coff 
cluſion. 38 
Condition to convey lands is broken by 
the lands to an infant, other- 
wiſe of a deſcent. 112 
To make a leaſe to A. before ſuch a day, 
or pay 100 J. A. dies before the day, 
the money muſt be paid. 22899 
ay 9 performed, where to be pleaded 
es & 
Where in confideratione cujus makes a = 


dition precedent. 665 
See Copyhold, Intendment. 
Confeſſon, See Evidence, Judg⸗ 


ments. 
Confirmation. i... Gant of the 


+ 


Conſideration, See Aftumplit, Debt. 


Conſpiracy. 
An action will not lie for a conſpiracy, 


if nothing be put in execution. 378 
Writs of CORY what ? | 379 
9G Con? 


6 — 
* 


The manner of claiming it. 


Conveyance. 


Leaſe and releaſe by a termor and the re- 
verſioner will convey the inheritance. 403 
See Bargain and ſale, Deeds, In- 
tendment. | ig 


Conviifions, 

A conviction on an information for 2 
concealed waſh- backs, quaſhed becauſe 
the evidence was modo babet, 309 


In ſummary convictions forms may be dif- 
981 


penſed with. | 
In a conviction for deer-ſtealing the day 

need not be ſet forth. 582 
Conſideratum et is not neceſſary, or contra 


pacem. ARNE BT 
Dllicite occidit, ſufficient in a conviction of 
deer-ſtealing. ibid. 


Execution on a conviction of deer - ſtealing 
in B. R. 584 
See Commitment, Pleading, Riots. 


ſons, &c. 


Conuſance of pleas, 


Gonarceners, See Parceners, 
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| A cuſtomary right of appoititing 
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Convocation, See Eccleſtaſtical per- 


See Ancient vetneſne, Evidence, In- 
421,475 


: 


2 
of the book of the office of faculties 


A copyhold fine tay be appointed to be 
paid out of the manor. 4 
Surrender may be to the ſteward out of 

de 


the manor, but not admittance. . 
, dian is not taken away by the ſtatute 


a copyhold the of 
be keg om 


In pleadi 
lord m 
12 Car. 2. c. 24. ibid. 
Steward of a manor may be retained for 
ears without deed, and may hold courts; 
ut cannot take ſurrenders out of court. 


« 1 - 
If a copyholder may have treſpfs 80 
the lord for cutting trees which he is in- 
tituled to for repairs. 552 
Surrender of a copyhold is to be conſtrued 
as a conveyance, and not as a will, 630 

Surtender may be made to a A 
pointed by a deputy ſteward as his 4 
puty for that purpoſe. 659 
Power of a ſteward de fave. 660 
Deviſe of a copyhold on condition to pay 
money to J. S. if the condition is 
broken, F. S. muſt be admitted, and 
make an entry before he can W 

2 


fant, Jointenants, Powers, 


| Cozpo- 


Copontions. 


| ule is as 
Accepting a new charter, may N 


| 710 
See By-law, Digfranchiſement, Dil. 
ſenters, Ejeckment, 
Mandamus, Name and mllno- 
mer, Pꝛeſcription, Uilito, 


Coffs. 


Treble coſts as well as damages on 2 Will. 
& Mar. c. g. for pound-breach. 19 
In treſpaſs where the defendant conſents to 
a view, the plaintiff ſhall recover full 
coſts, 42 76 
Party grieved ſhall have coſts in a penal 

alen, but not a common informer. 172 
In courts baron, Sc. full coſts ſhall be 
iven in actions for words, though the 
amages are under 40 5. 182 
No coſts for the defendant on a demurrer 
to a plea in abatement. 337 
Full coſts ſhall be given in treſpaſs remov- 
ed by habeas corpus, though the damages 


contained in the FiksT 


Eſſoing, | C. 


| 4 


inſt his aſſignee, 
Covenant, that lands limited in jointure 

are and ſhall continue of the value of, 
Sc. extends to all the limitations, as 
well as to the jointure eſtate. 366 
A covenant in a deed of bargain and ſale 
not inrolled is binding, 388 
Where a covenant to ahne a man from 
his agreements ſhall amount to a defea- 
. ance. 421, 689 
— — of a 2 is a covenant. 368 

rtaintp, Executozs, Mortgage 
1 UL029, Mortgage, 


- are under ns — 3951 2 5 

amages are under 40s. in treſpaſs, wound- | mY . 

ing and diſturbing in polſeſion, full | County Palatine, See Jurtadiifon, 

ya. þ are not'to be given. 566. 

A plaintiff nonſuit not upon the merits Courts. WOK 

ſhall not be ſtaid in a new action till | Court - baron may be held before the ſtew- 

payment of coſts. _ 697| ard by — tion. 92 

See Amendment, Executozs, Game. Courts of re only can fine or commit 
SE | Ho | 468 


\ 


Stile of the court of C. J. in an aftion for 


See Common, Fopeign att 
Jntendment, Leet, London, 
Merchants. ohlbition, Cithes. 


| 


Damages and fnquſry. 


AF HERE the jury do not try the 
| iſſue, though they might have aſ- 
ſeſſed damages, a writ of inquiry may 


Damages may be increaſed on view of 4 
maim, though maikemiavit is not in the 
declaration, 176 
Damages may be increaſed on view of an 
apparent wound, though not a — 

| ibid. 

Damages increaſed on view of a wound af- 
ter a writ of inquiry executed. ibid, 
Damages cannot be increaſed by a judge of 
niſi prius, but if evidence be given of a 


re 
Ge ſame court) certify it upon. the po- 
ſtea, that the court may increaſe da- 
mages. | ibjd. 
Damages laid for a time ſubſequent to the 
action brought, ill. 329 
After a recovery in a battery no action lies 
for farther conſequential damages. 3 39 

2 


Treble damages are not recoverable in caſe 
for reſcuing a diſtreſs for rent, without 


ſnewing that he cauſed the diſtreſs to be | 


appraiſed, and concluding contra for- 
mam ftatuti. re: 
Writs of ag awarded in C. B. without 
6 


at wound, he may (if not a judge of | 


* 
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A Table of the Principal Matters 


e 


date, good; otherwiſe of gerens dat. 
A die datus excludes the day. 


| apy 
Day, See Return of wits, Time. 
Debt. | 
Debt or indebitatus aſſumꝑſit will not lie on 
a Wager. | 
Will lie for mon 
to be laid out in 
Leave of abſence to a ſoldier, good 
ſideration in Auen J 312 
See Aſſumplit, Limitation, Maſter and 
ſervant, Statutes. 


Deteipt. See Ancient demelne, Fines, 
Declaration. See Certaintp. 


Deeds. 


Good, not naming the parties. 28 
Primo deliberatum, by whom it may be 
pleaded, and how. 38 350, 357 
A deed cannot be avoided by dureſs of im- 
priſonment of a ſtranger. Br ' 
See Clerk of the peace, Copy, Date, 
Ejettment, Evidence, Pants, 
Mandamus, Notice, . Officers, 
Pleading, Traverſe, Uenue, 


given to an il uſe, a 


day given, 388 | 


Deev 


Confeſſes only matter of fact well pleaded, | 


Demurrer to a demurrer, a diſcontinu- | 
— | 


ance. 
Is a plea. 
If care! forms be a good — — 


237 


Demurrer to 2 plea in abatement, con- 


cludes as in bar, not material. 
See Amendment. Mame and 
mer, Pleading, 
Surpluſage, Trav 


Departure. See Pleading. | 
Depolitions, See Copy, Evidence. 


Depyivation. 
ood cauſe of deprivation, 
cleia anal perſons, an 


Contumacy 
See Ekcle 
mus, U 


—_ 


A Fe fieward may hold a court in his 


660 


_ own nau. 


De ſcent, See Aﬀſets. 


Detalner aud detinue. 
A = cannot detain title deeds for o_ 


*. a writing WT. 


Biene. Diſtreſs, Pleadſng, | 


wm 


C % 
_ 


| 


rogarive, | 


on a deviſe to a wife for life ih beir'i is re · 


' 


— 


mainder, it gives a fee. * 
Deviſe to E. for life without i 
ment of waſte, and if he have iff 
male, to ſuch iſſue male and his heirs 
whether this giver in e 3 or 
in tall. 4 
Where an expreſs eftate for life s deviſed, 
if ſubſequent words will create an eſtato- 
tail by implication. 204, 209 
ay” _ bs — a aided of purchaſe in a 
eviie, note a particular 
and the firſt ſon will take, el den 
be two ſons then living. 405, 2 
Executory deviſe may be good,” to ake 
effect don after the to ring 
one life. ie 
If E. A. have iſſue male, then to fuch iſſue 
male; if he die nods, ooh then 
to T. B. whether a remainder veſted or 
_ contingent. WY 208 
A term deviſerl for life ſhall after the death 
of the deviſee belong to the executors of. 
the teſtator. 32 5 


lievable in equity againſt her do wer. 438 
If a deviſe of Nh — after e 
the will be good. ibid. 
Deviſe to a younge ſon and is wa and. 
if he die without ſeirs ta che right heirs 


of the deviſor tai, 568 \ 
Deviſe in truſt 8 -5þ for 5 vally to 
divided, Sc. ot then in g 


be uſt. for 


an 


heirs of the body « 4 4 e an 
1 for r 1 cee. 721 
| * 217 
| \ | 6 H " Miſtake 
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, ,,, notwithſtanding 7 o n 


'A 


Page 918 


eſtate. 
A jm Gene TONE, .. 


A diſcontinuance as to one defendant in 
treſpaſs, 
A plea introduced as to part, is not made 


good, to ſave a diſcontinuance, by mat- 


ner alloning, that goes to the whole. | 


716 
j oigment entred in another term after | 
| ment, to ſave a diſcontinuance. ibid. 
Fee 


murter, Etroz, Pleading. 
Diſcontlnuance cho te. See Baron 


. 


| 


-Disranchilement, = 


1 * N 
1 6 
- 


| 


tid. + ring in ten, annum,” 
- Dittreſy, © 


is a diſcontinuance as to all. 59g L and 


Suramong, is riot neceſſary, where the par- | 
225 


ty is Heard. 
A freeman, created by patent under the 
common ſeal muſt be diſcharged in like 
.,mannex x if - he was made free by elec; 
„tion, he, may be disfranchiſed f 0 
2 
oney is no 
nchiſ ſempal. 3 a”; 


Embeziling "he corporation? 8 
cauſe of Et 
ation will lie 


| Raſing the RR '; 'books | is 'no, cauſe | 
of disfranchifement, unleſy, it-be ſhewn |, 


to be to their detriment ibid. 
See Depzivatlon, 10 Wan- 


n | 


'Diſenters..- 


Toleration a, a privcte aſt.” 30 
The cor corporation act T3 ets 2, . 1. if 
2 le in excuſe for net undertaking 
an offic 32 
Quakers may be commirted for non-pay- 


00 


1 ' may diſtrain by 32 Hen. 8. c. 37. 


f 


— 


quaker s need e hs Freedom 


Notice to the owner of the | 
ed is ſufficient. po is: 


Diſtreſs taken in two counties 
TR ELLE 


* Diſtreſs taken in too places for ge cht 


ought to be impounded together. ibid, 
in two counties, not contiguous, 
are demiſed together; a diſtreſs taken 


in one county cannot be driven into the 


other. ibid. 
A diſtreſs ſold at the appraiſed 


be intended to be ſold at the 


2 — - 


ſhall 


price, 
ibid. 


A tortious diſtreſs may be reſeued befarg 


it is impounded, but not after. 105 
Where cattle eſcape into ground without 
the default of the owner, they are not 
. diſtreinable for rent, until they are 1. 
vant and couthang. 1 169 
A leaſe is made for two years, and farther 
at will; whether the leſſor-may diſtrain 
for the rent of the two years during the 
eſtate at will. 171, 280 
Executor of tenant for life of a rent-charge 
| 173 
If cattle of a, ffranger not levant and 
coucbant are Bal le to diſtreſs for a rent- 
charge. 1060, 308 
Thb averia A: are privileged againſt 
diſtreſs for rent, where there is other 
ſufficient diſtreſs. 385 
"= diſtreined for rent muſt be returned 
Nie Fab mand return irreplevi- 
Able ath been awarded. 643 
on tender of damages a diſtreſs ought to 
be diſcharged * 2 
ore wht ſtald on tender of damages al- 
ſeſſe 1 
Detinue for detaining a diftreſs- when 45 
arrears are tendered, Uier return. irre- 
ptevilable, 14 


ment of tithes 5 27 Hen. 8. c. 20. 


qd 


Cale diſtreined may not ba ded, | 
5 9 
" "= 


| 


- contained in the FiksT VOLUME. 
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No action lies after a diſtreſs for the ſame A man may be cited for ſubſtraction of 


- eau, untold tho liotd Gs, or ethapes 111210 
1 — 2 


e e — 


convocation has no — 
Ditelbution. 


nr 
Where an executor is made, the ritual 
court oandot compeldiſtribution. 86,363 


Freehold pur auter vie. is not within the 


Foe — 96 
iſtribution againſt another brother of is good after verdict. 136 
— 571 Tir demi in an debe with oe bs 
| | bendum. l 


"wy , If a plaintiff in ejectment m proceed a- 
Dower. 1 one —— after ating a non 
Is due of a capital meſuage that gives 


Ejetment. 
fon of « brother is not incituled to On demiſe of a corporation without deed, 


2 | . —M may join in the leaſe in ejecł- 
Duchy of Lancaſter, See Grant of 
Joint defendants, one appears and con- 
— — — er the — of limitations. 741. 
See Ancient demeſne, Certain 


Prop. or retraxit againſt the other. 718, 
to a new baro 
ment. 726 
Demiſe in ejectment laid at a time to come. 
the King. 
feſſes, Fc. the other makes default. 
Durefs, 5-2 Deeds, 717» 729. 
| POOR n note given to hold land, by a perſon 
— perſons and mln 2 has a better title, gives no ** 
A Prebendary, or fellow i a college, | Cution, Limitation, St 
1 is not clericus Jeneſiciatus, unleſs he - Cfas. 


'De 2 
See Averment, viſe, Eſtates. 
728. 
= Pin 1A plaintiff in ejectment may make title 
tion. WM | ſion. | tf 


have a ſole corps. 265 
Where the common law and eccleſiaſtical| egtt. See Execution. 

law have concurrent juriſdiction. 323 5 80 
An archbiſhop. has Provingal Aon "a Emblements. 

over rnb bre : e 7 If > he end of his term leaves 
And may depen them. a4 . lefſee at the end of his term leaves 


A perſonal. offence of a diſtin, though | org upon the land, the leſibr cannot 
committed in the character incum- put in his cattle, e 189 
bent of a particular church, is examin- I rb 5 


able by the archbiſhop... 448 | 
The canons of 1603 are binding upon the & em, See Cop vow, Elettient, 
Fozeldle entry, Foznenon, Li- 


clergy. es 


149 
There are no feet for chritening or bu- „ e A 

rials but by cuſtom. „ 
dived | 


Eccleſiaſtical perſons may be dep v0 
offences againſt che duty of their office, | > 4-00 n e 
"Wough puniſhable at common law. 4. 450 rte et 3: 4 bi ubs Cn 


ö { | Erroz. 


— 
-— - 
- 


Where it was before che King and the 
22 


of a de 
Bail cannot haye error upon the pringps 
Judgment. 


328 | 
Error tam quam may be quaſhed as to one 


judgment, and ſtand good as to another, | 


ibid, | 


Writ of error not to be — till the 
tranſcript returned and 329 
Variance in the mul cum in ER record re- 
turned is not material. 347 
Writ of error brought by one defendant 
ſuperſedes execution. 405 
Error does not lie on denying a prohibi- 
tion upon a ſuggeſtion. - 11648 
A writ of error of a judgment on a re- 
cogniſance quaſhed, becauſe it was in 
adjudicatione executionis judicii. £53 
Error does not lie on a judgment quod par- 
titio fiat, before final judgment. 610 
Where one of the defendants is outlawed, 


the writ is determined as to him, and 


the other may bring a writ of error 
without him. 


Writ. of error quaſhed for a variance in the 


ſtile of the court. * Fes. 
Death of the progpel before A capias ſued 
out, not aſſignable for error mn the bail, 
but ground for audira guerela. 258 
Undue allowance of eſſoin, no error. 79 
An infant ſues by guardian; if there is 


no admittance upon record, it is error, 


, 
ut a * 5 \ 
7 4 
* 1 4 
A (LI 


| 2 — mri of em v Chr 


691 


* 


On reverſal-of 4 j t in parlidment 


for a — on A verdict the patlia- 
ment ſhall give the new judgment, to 
Judgment for a defendant on a demurrer 
reverſed in the Exchequer chamber, the 
new judgment ſhall be given in B. R. ibid, 
If appearance will aid error in 2 
where the defendant demurs upon the 
eee bes 21 
Diſcontinuance, where the bee on a 
writ of error coram vobis is not entred 
yyoo che the ſame roll with the former ' Writ, 

| hain - 

J udgment for an avowant for more rent 
than can be due muſt be reverſed for the 
whole. 256 
The record is removed from Tela 1 a 
writ of error. 7. 
A certtorari granted after a return of no 


original, without notice. In oj, 


See A atement, Amendment, 
Ball, Keie Comm 


Eſcaj e, . CErectitton, Ji 
roirts, Dutiawp, W 


Recovery, Gerdt 


Ettape. 


A babeat corpus cannot be pleaded. to an 
here tha hapwpspe long baloggahads-. 


turn of 1 it. r 
Epe is not: putged 


* * wm . | 


8 


See Averment, Commitment, 
tozs, Pyſſons, Traverſe. | 


Eſſoin. 


Cannot be caſt by a corporation aggregate. 
| | 7 
Undue allowance of it, not error. ibi 
Caſt and not adjourned, a nonſuit. iſiid. 
Judgment final on quaſhing an eſſoin. 80 
That an attorney is entred of record, good 

challenge to an eſſoin. ibid. 
See Crraz. 

* 


1 Eſtates. 


Officer at will may ſurrender to the King, 
and the will is not determinable by the 
officer. 51 

A new created freehold may be granted in 
futuro, WP” 

Feoffment to the uſe of A. and his heirs, 
and for default of iſſue, &c. gives an 
eſtate-tail. . +... 1 101 

Limitation to A. for life, remainder to B. 
for ninety-nine years, remainder to the 


heirs of the body of A. this is an eſtate - 
tail executed, and the wife ſhall be en- 


dowed. | 
See Covenant, 
ance ok eſtat 
'Fines, Leaſes, 


Fo 

Deviſe, Diſcontinu- 

e, Diſfributfoh, 
leading. 


705 
Erecu- 


N . 


by eſtopp el | ; 
See Name and miſnomer, Plead 
Palvſlege, Return ot waits, A 


Eſtreats. See Recoꝛds. 


Evidence. | 

Compariſon of hands not evidence in a ca- 
pital caſe, 40 
Confeſſion of the under - ſneriff evidence 
againſt the ſheriff, 190 
Depoſitions taken by commiſſioners of 
bankrupts cannot be uſed at a trial. 220 
Commiſſioners of appeals from the com- 
miſſioners of exciſe ought not to pro- 
ceed on the former depoſitions, unleſs 
the witneſſes are dead, &c. 222 
In an action of falſe impriſonment againſt 
the officers of the college of phyſicians 
the court will not make a rule for the 
' plaintiff to inſpect their books. 253 


| An anſwer in Chancery is evidence of a 


deed againſt all claim under that 
rſon, and repulktion of claiming ſo is 
ſufficient to put a party upon ſhewing 
anothep title. | 311 
Infancy is not evidence on non eſt fallum, 
but coverture is. 319 
Where a perſon claims an intereſt againſt 
a pariſh, he ſnall not have a rule to in- 
ſpect their books. 337 
A warrant upon a writ is evidence of the 
writ on behalf of the party arreſted. 


504 


7 | Motion for a rule to produce the cuſtom- 


houſe books denied. . 
Information of a perſon ſince dead may be 
read on an indictment of felony, bur 
not for miſdemeanor. 729 
e Writing 


A Table of the Principal Matters 


Writing of a dead perſon, evidence. Page | In 


7 
Proof of 8 will cannot be made dis 2 
man by confeſſion of his own witneſs. 


ibid, 
mene 
ſon who claims a remainder by the 
deed. ibid. 
What a witneſs ſwore at a former trial is 


my 
in evidence 
action on the 


If a ſpecial right may be 
on the — ive in an 
caſe. ibid, 
Where a writing may be proved againſt a 
man by the confeſſion of his own wit- 
neſs. 724, 732 
A ſhop-book kept by a ſervant that is dead 
is evidence of the delivery of goods. 732 
A ſhop-book is not good evidence alone, 
unleſs for a ſtranger. 733, 745 
In treſpaſs brought againſt the ſheriff for 
goods taken on a fieri facias, brought 
by a plaintiff in a former execution, the 
ſheriff muſt prove the judgment. 733 
Examination in Chancery proved by the 
examiner. 734 
An old ſurvey taken by the proprietor of 
both manors, evidence of the _—_ 
ibid. 
In riens per deſcent the heir gives an extent 
in evidence, he muſt prove a copy of 
the bond to the King. iIzhbid. 
Depoſitions in Chancery are evidence af- 
ter the bill is diſmiſſed. 735 
A ſteward's draught of an admittance is 
evidence. ibid. 
Confeſſion of a pawnbroker's ſervant is evi- 
dence againſt his maſter. 738 
A rule of court is proved as an original 


writing. 745 
See Barretry, Copy, Extozſion, 
pleading, Pꝛobibition, Trtal, | 


artance,C £8, Wills, Uitneſs. 


| Excommunication. 


A writ of excommunicato capiendo, expreſ- 
ſing the cauſe disjunctively, quaſhed in 
3. R. 619 


| 


a plea of excommunication the cauſe 
muſt be ſhewn, and ic muſt conclude 
quouſque, &c. Page 701 


lie againſt him, unleſs the plaintiff re- 
fuſed to take a warrant, &c. 
If the ſheriff ſell goods under the fieri fa- 
cias that was laſt delivered, the property 
is bound, and he cannot ſeiſe them un- 
der the former writ. ibia. 
A fieri facias cannot be executed, after 
the defendant becomes bankrupt. ibid. 
Fieri facias not returned over-reached by 


an extent. ibid. 
What executions lie for the King. 307 
On an elegit the ſheriff may deliver the 


goods to the plaintiff, but not on a 
eri facias. „ 
a judgment in Feland af- 


Execution of 


firmed in England. 427 
Where a perſon is put in poſſeſſion by ha- 
bere facias poſſeſſionem, &c. and that is 


avoided immediately by a new force, he 
ſhall have a new execution, 482 
Execution of a capital ſentence in B. R, 
after a term intervening cannot be exe- 
cuted without bringing the priſoner to 
the bar. —_ 
Goods taken upon a levari out of the hun- 
dred court cannot be delivered to the 
laintiff. 674 
Where the ſheriff returns the delivery of 
more than a moiety upon an elegit, the 
execution is void, and the plaintiff ſhall 
have a ſcire facias for a new execution. 


718 


Seiſing 


. in the FiksT VoLUME. 
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2 


in the name of the whole is 


of the goods in a houſe on «| If 


pleaſes, 263 
On judgment againſt an adminiſtrator du- 
rante minori acetate a ſcire facias lies a- 
gainſt the executor, &'c. when of age: 
| "FP 2 
Plea in abatement that he is n 
durante mi nori acetate, muſt aver that he 
continues ſo. ibid. 
Executors not compellable in the eccleſi- 
aſtical court to make diſtribution. 8 — 
36 
An inſolvent executor is not — 


to give ſecurity in the eccleſiaſtical court. 


363 
An executor brings an action for money 
received to his uſe, being a debt owing 


to the teſtator and received by the de- 


fendant; if he is nonſuit, Sc. he ſhall 
pay coſts. | 437 


In an action upon an igſimul computaſſet | 


with himſelf, he is liable to coſts. ibid. 
Judgment againſt an adminiſtrator as aſ- 
ſignee in covenant for not repairing. 554 
In an action upon promiſe by an admini- 
ſtrator, who has taken out adminiſtration 
in a peculiar, it is a good plea, that the 
defendant was reſident in another dio- 
.ceſe at the time of the death of the in- 
teſtate. 562 
The ſheriff may return a devaſtavit upon a 
Feri facias, without a ſcire fert inquiry. 


3 


— — 


—— 


— | 
Sec Bankrupts, 8 if judgment 
vilons, hat = 4 kn 589, 591 
auds, Jnferio} Joint- Payments executor tort good. 
tenants, Dutlawey, Cover. 661 
Plene adminiftr avit pleaded to a ſcire facias 
upon a judgment, ill upon ſpecial de- 679 
murrer. 3, 4| Debt in the debet and detinet by an executor 
Debt by an executor for an eſcape muſt be for an eſcape in the time of the teſtator, 
in the detiner. | 36] ill after verdict. 698 
Executor may have caſe againſt a ſheriff If an executor may maintain in/ſmul compu- 
for a falſe return of a feri facias in the aſſet in his own right on an account in 
life-time of the teſtator, _ ight of the teſtator. 33 
An executor pleads judgments, the plain - See Averinent, Avow2y, Award, Ci: 
tiff may reply to as many of them as he tom, Deviſe, Diſtributfon, Ec- 


cleſlaſtical perſons, ' E el, 
Extinguiſhment, 8 


counts vileg ohlb 
Courts, PA ge, Dꝛohlbition, 


Expoſition ot ward and ſentences. 


Pleading of notice given to T. F. will be 
intended of the ſame T. J. that was 
named before, otherwiſe of cuidam T. J. 


| | 11 
Didem invent. in treſpaſs, refers to the alle 
and not to the cloſe. | 122 
Adtunc in the award of releaſes ſhall refer 
to the time, and not to the performance 
of the other parts of the award, which 
may be void. | | 124 
Ante tertiam horam, without ſaying poſt me- 
ridiem, bad pleading, but made good by 
pleading over. | ibid. 
Words tending to enlargement ſhall not be 
conſtrued a reſtraint of a former clauſe. 
Th 269 
Fuxta tenorem ſequentem, ſufficient in an — 
dictment for a libel, otherwiſe of ad ef- 
feftum ſequentem, 415 
Adtunc et ibidem refers and 
place. ON 576 
See Murder, Releaſes, Rematnder. 


« wt % % % 


to the laſt time 


e 390 
. 


Ex⸗ 
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A Table of the Principal Matters 


Felony, 
the | Acceſſories to a new felony, guilty. 


Pei 
fact to felony is not dd. 


Remainder in tail limited to the iſſue, not 
barrable by the father's fine. 33 


1 Sr — — 
i of ſtalls in a 3 but cannot be reverſed in toto as 
g 149 to one man, and ſtand good as to an- 
Indictment of extorſion in taking 20 5. other. 179 


f 3 Nonclaim on a fine, no har of deceipt to 
n 3 wy reverſe the fine. ibid. 


See Amendment, Ancient demeſne 

0 — | Remainder, Uſes, . 
. Foꝛztible entry. 

Faller of recow. On indictment of forcible entry, execution 


: 1 be hindred by traverſing the force 
R niſance with condition will not , » 
A —_ a recogniſance pleaded ſingle, or by pleading poſſeſſion of three years. 


; 440 
on nul tiel record. " How re-reſtitution ſhall be granted after 
| reſtitution on a conviction of forcible 

Fairs and markets, entry. 483 


If the owner of a market leaves ſufficient | Inquiſition of forcible entry quaſhed, for 
ons me market N not directly charging a diſſeiſin, &c. 610 


erect ſtalls, and let them upon his own 


terms z but if he does not leave ſufficient Foreign attachment. 
room, it will be extorſion. 149 Of the goods of the inteſtate will not lie 
See Gzant of the King. on a plaint againſt the ordinary. 56 
| Foreign attachment evidence on nor af- 
Father, umpft. ; 180 
| . | The garniſhee in foreign attachment may 
Obliged at common law to provide for his lead, that the cauſe did not ariſe with- 
children. 41 in the juriſdiction. 347 


J uſtices cannot order a maintenance for a | Attachment of money awarded, not exe- 
child to be paid by the father, without | cuted till after the day of payment, is 
adjudging that the child is poor, or no plea to an action upon the ſubmiſſion 
likely ro become chargeable. 699 bond. 636 


On evidence of foreign attachment on un 
Fces, See Commitment, Eccleſt-| aſump/it, the defendant muſt ſhew that 
aſtical perſons, Extozſion, Li- the plaintiff was indebted. 727 


mitation, Puſons, Pꝛohibitions. 
| | A Attach- 


contained 


in the FiksT VOLUME. 


n cannot be made as + an ori- 
H an original before it iſſued, lr Game. | 
_ * | — "I — 4 & 5 Will @ Mar-c.29; 
Foze#. See Game, Full coſts in an ation for hunting in — 
| other's - " his 
Forgery, | an eſtate. 7 | 
To the party's own detriment only, is not 
criminal. 530 
Forgery at common law, without detri- 
Fozm and ſubſtance. See Averment, 
Convitfons. 1 ſtarted warren, 
Fomedon. n property is 
Does not lie, after the demandant has en- | * 
tred. 431 Gaming. 


Formedon in deſcender lies only where en- 
try is barred. ibid. 


Franchiſe. See London. 
Fraud, and ſtatute ok frauds. 


If a promiſe to ſee him paid, be an under- 
taking for the debt of another within 
the ſtatute of frauds. 224 


Aſſignment of a tradeſman's goods as a 
ſecurity for money borrowed to buy 
thoſe goods; where it ſhall be valid, 
though the goods remain in the tradeſ- 
man's poſſeſſion. 

A promiſe to pay money upon marriage, 1s 
not within the ſtatute of frauds. 

Leaving goods taken in execution to be 
ſold by the defendant, not fraudulent. 


725 
See Aﬀumpſit, TUitnels, 


F reehold. See Eſtates. 


Freemen. See e 
franchiſement, Oilſenters, 


don, Mandamus. 


Dif: 
Lon- 


286| 


316 | 


Statute of gaming may -be pleaded by the 
acceptor of a bill of exchange payable 
to the plaintiff who was the winner. 8 

The ftatute of gaming may be pleaded in 
avoidance of a debt that is under the 
ſum. 452 


Gaols, See Pꝛiſons. 
General iſlue. 


» Ebdfe 


See 
dence, Limitation leading. 
» Þ 10 


Tr 


Gant of the King. 


The King may grant an office in reverſion 
from the death*ſurrender or forfeiture of 

a grantee during pleaſure. 49 
A miſtake in law in the words of the King 
ſhall not avoid his 2 50 
grant of an office from death, ſurrender 
of forfeiture, ſhall not commence from 
any other determination. 31, 52 
An advowlſon in groſs granted by the King 
as appendant will not paſs. 297 
What falſe recitals in the King's grant will 
avoid 1t. 2 298, 302 
Recital of a party's claim in the King's 
2 does not neceſſarily imply a law- 
ul claim. J 309 
9K Where 


A 


* 


be 44 
— Ke in 4 


4 MA 

Gollmatn of » vo 
grant. age 300 
A new fair may be erected in duchy land 
dy grant under the great ſeal. 341 
See teck. 


Gtants. 


ol. 182 


Timber ing may be ſold by 
© Name ant acer. 


See Name and milnomer, 


Guardian. 
Guardian ſocage, or copyhold guardian, 
may bring Wepa make leaſes, c. in 
his on name. 131 


Habeas cozpus. 


Prayer on the habeas corpus act muſt 
be entred in the court where the of- 
fenſe is triable. 61 

Direction of a habeas corpus to the ſheriff 

or gaoler, ill. 586 


A habeas corpus ought to be delivered to 
the ſheriff, where the party is in cuſtody | 
upon a writ, and not to the gaoler. 387 
A priſoner may be bailed upon a habeas 
corpus, while the return is under conſi- 
deration. 
Habeas corpus granted on reading a letter. 
6 
For one in cuſtody on a ne exeat regno, 696 
See Elcàpe, Homine replegtando, 


+ Harbours, See Toll. 


Heir. See Eſtoppel, Evidence, Plead: 
ing, Return of wits, 


 Heir-looms, 


What things may be heir-looms. 728 


603 | 


HÞfghways, See (Uays, 


* 


5 
* 


elongat. returned the 
comes in and pleads non cepit, he ſhall 
Condifen of che recogniſance of bail i 
tion in 
bomine replegiando. 616 
The plaintiff is demandable at the return 
of the withernam. 617 


Honours, 


Earldom, what ? 12, Se. 
Barons firſt created by patent by Richard Il. 


ibid. 

General creation of an earl makes him an 
earl of England. | 13 
Claim of peerage by petition. 16 


Precedency in peerage, not grantable by 


patent. ibid. 
See Rnights, 

Hoſpitals. | 

Of the ſame nature with a college. 6 

If the maſter of an hoſpital may maintain 

an aſſiſe. 9 
See Uiſitozs. 


Due and cry. See Damages. 
Hunting. See Game. 


Imparlance. 


A Defendant coming in upon a recog- 
niſance or attachment ſhall have an 
imparlance to an information, otherwiſe 
upon a cepi. 706 


See Ert02, Oyer, Pꝛivllege, Tender. 


Implication. See G2ant ok the King, 
Indickments, Intendment. 


Impꝛilon⸗ 


contained in the FiksT VOLUME. 


ſures. 


Proceedings a noctanter againſt the 
: > = d& —— 22 f ſe. 
l 


Jndebitatus aſſumpſit, See Aſump- 
A lit, Debt. 


JndiXments and inquiſitions. 


Cannot be made good by implication. 2 | 


For words ſpoken of a juſtice of peace, 
quaſhed, 153 
Inquiſition taken before juſtices need not 
be pro corpore comitatus, like the preſent- 
ment of a grand jury. 215 


Inquiſition of a riot may be taken after the | 


month mentioned in the ſtatute. ibid. 
An indictment without addition is not void. 


345 


An indictment does not lie, for ſelling 
goods as a pedlar without licence, be- 
cauſe of the penalty in the ſtatute. 347 

Nonperformance of a promiſe is not in- 
dictable. 366 

Indictment for ſelling bread not having 
debitum pondus is too general. 442 

For exerciſing the trade of a felt- maker, 
Sc. not to be quaſned upon motion. 313 

Information for falſly indorſing exchequer 
bills as if, Sc. muſt ſhew what was in- 
dorſed. | n 

Omiſſion of adtunc et ibidem jurat. in the 
caption of an indictment allowed. 548 

Omiſſion of juratorum et oneratorum in the 


caption, and held well. 710 
An indictment quaſhed, becauſe naming 


the defendant by two Chriſtian names. 

| 562 
Indictment quaſhed, becauſe the finding 
© was, ſeparalia indiftamenta ſunt vera. 592 
Where there are ſeveral commiſſions, and 
each has authority; it _ to appear, 
at which of them an indictment, Sc. 


if chere r 


527 


was taken : otherwiſe if but one of them 
could take it. 


Copy, 
Expolition, E Lat 
Libels, Maſter _ cervant; 


fance, Perjur, Klots, Sthools, 


Infant, > 

Is not bound by deſcent of a warranty. 34 
Debt will not lie againſt him for a copy- 
hold fine. 36 


If an infant is liable to repay m lene 
him to buy — — which was 
applied accordingly. 344 

An infant pays goods, and after he is ok 
age promiſes to pay for them, general 
indebitatus aſſumpſit lies. 38 

See Appeal, Bankrupts, Etro, Evi: 

dence, ates, Warranty, - 


Inkerioz courts. 


The conſideration of the aſſumꝑſit mult be. 
laid within the juriſdiction of an inferior 
court, but the promiſe need not. 211 

In a ſcire facias on a judgment of an infe-, 
rior court, removed by certiorari, the 
plaintiff muſt pray execution within the 
limits, otherwiſe on a writ of error. 216 

Juſtification by proceſs of an inferior court 
is not avoided by replication that the. 
cauſe of action aroſe out of the juriſ- 
diction. | 230 

No prohibition to an inferior court for pro- 
ceeding in a cauſe ariſing out of their 
juriſdiction, till that matter has been 

| pleaded, 3055159460 

An inferior court refuſes to give coſts of a 
nonſuit; the remedy is by writ de execu- 
tione judicii, and not by mandamus. 348 

Miſdemeanors in inferior courts are pun- 
iſhable in B. R. „ 


See Coſts, Judgments, Jurisdittion, * 


LI 


- Limitation, Cerdits 


. 


| Ingroſling. 


Tnrolment. 


Of a deed averred to be of a particular day 
within the term. 


Sec Copy, 


Inſurance. 
Where the property of a ſhip is evicted by 


law, there is no remedy on the inſurance. 


See Time. 


Intendment. 


Indictments cannot be made good by im- 
plication. | 2 
Cuſtom to elect a conſtable for a year, ſhall 
be intended for the next year, 70 
Dedit in pleading implies livery, but dedit 


per chartam takes off that intendment. 


193 
Quod permittat, to pull down edifices ad- 


joining to the demandant's houſes, they 
ſnall be intended in che ſame ville. 276 


All things ſhall be intended to make a 


grant good upon oyer. 2 
A — 6 5 make a ſufficient > 
veyance; if he ſhews a good convey- 
ance, it ſhall not be intended, that other 
parties had intereſt. 
A writ ſued out ſhall be intended to be re- 
turned. _ 
See Qitomey, 
ſireſs, Erpoſition, Powers, Re- 
turn of wits, Uenue, Uerdif, 


Joining fn ation, 


Action on the cuſtom againſt a carrier and 
trover cannot be joined. 58 


4 


Church-wardens may join in action 


Page 371 


724, 732 
| Tenants in common of a reverſion and rent 


for their moieties, Sc. 


402 


43 
Award, Cuſtom, Df. | 


ibid. 
for a 
falſe return of a mandamus to ſwear them, 


ibid. 
See Baton and femme. 


| Joſntenants and tenants in common, 


A levari facias againſt a tenant in common 


Will juſtify the taking the cattle of his 


companion, if the title is not found. 308 
Where the poſſeſſion of one tenant in com- 
| mon ſhall be the poſſeſſion of the other. 


312 


may join in debt for the rent, or ſever 
341 
A joint grant in a deed is not ſevered by 


the words [equally to be divided, &c.] 
afterwards. 423 


Surrender of a copyhold to the uſe of A. 
and B. equally to be divided, &c. makes 
a tenancy in common. 622 
A tree ſpreads its root into another's ſoil, 
they are tenants in common of the tree. 
One tenant in common of a tree 2 1 
the other may have an action for the da- 
mage. ibid. 
See Aboww, Deviſe, Leaſes, Mer- 
chants, Partition, Quare fm- 
pedit. 


Jointure. See Covenant, Dower, 
Journals. See Parliament. 


Journeys accounts. 


Thirty days the time limited for a writ by 
Journeys accounts, 284 
A temporary executor brings an action, 
the next executor (where the executar- 
ſhip is not determined .by condition 
broken) 


Jud 


tue of an outla 


in Abatement. 


ſence. | 
After not puilty 


dant's attorney, 


E 


Extos. 


A diſmiſſion no judgmen 
Judgment final on quaſhing 
ent 'of a hundred court may 
pleaded by raliter proceſſum fuit. ibid, | 
In treſpaſs, the defendant juſtified by vir- 


and an ill writ of levari, after verdict 
on an immaterial iſſue for the plaintiff 
judgment was given 
pe writ of inquiry awarded. go 
A plea in abatement concludes m abate- 
ment, to the juriſdiction, and in bar 
Judgment ſhall be given as upon a plea 


Judgment for corporal punifhment cannot 
1 againſt a man in his ab- 


pleaded, the court wi 
not let the plaintiff enter judgment on a 
reliftta — mn ſigned by the defen- 


it in the maſter's preſence. 245 


nt 
moins, Executozs, 


9 
an eſſoin. 80 


againſt the plaintiff 


on the confeſſion, 


128 


26 


unleſs he acknowledge 


be | 


rending to op 


preſſion, corrigible in B. R. Page 
actions 


Jyrozs. Sce Trial, Gerdi. 


Juſtices of peace. 

y by two juſtices n 

r, naught. 55 

a warrant to arreſt, to a man 
not an officer. 7 

Where two juſtices have power 


to do ati 
act, the ſeſſions may do it, unleſs where 
Ap from orders of juſtices may be ad- 
Journed' to another ſeſſions. _ 481 
Attachment not granted for diſobedience 
to an old order confirmed in B. R. 676 


See Baſtardꝝ, Co 
Riots. y, Commitment, Do 


Juffificatſon. See Damages, Jufe- 


} „ uin 


A diftringas is returnable within four days rio © 
of * of the term, there is no need 1 7. Ars. | JEL: 
of a four day rule in the CID Treſpaſs, Writ. W 

| y 44 f Pp 

Conrſe of the court where the judges are 43 2 

e ee ined as To 

udgment ma y ſigned after 3 a 
the defendants den, 695 Knights. 

Judgment of 'r: er given on a Nighthood is or * 
faler of record. 550 K Ling, * only conferable TY 

See Amendment, Dilcontinuante, see Ramme. 
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Latin. ' 
Inum pyraceum, Anglice - Pagt4 
Dre 


There can be no Ang/ice in a 
An inditment for words 


vit of right 
2 


magiſtrates quaſhed for 
ftratos. 


See Certainty. 


rac 


Leaſes. 


'Underleaſe for the whole term amounts to | 


an aſſignment. 99 
Livery not neceſſary in a leaſe made by 
virtue of a power. 166 
Loeſſee for years may ſurrender to a rever- 


Indiment for a libel againſt perſons un- 


en n. Page 486 

See Expoſition, 
Limitation of unn. 

The ſtatute of limitations is a bar to 8 

demand for attornies fees. _ 9 
Statute of limitations, evidence on u det, 

otherwiſe on non aſſump/it. 155 
An adminiſtrator brings an action, pendi 


which the ſtatute of limitations/incurs, 
and he dies; the next adminiſtrator is 
barred. 114 1147514 886 
The ſtatute of limitations ſhall not be 
taken by conſtruction, to bar a man of 
his entry, unleſs the poſſeſſion be found. 
28 
A latitat bearing teſte within the time, — 
vents the ſtatute of limitations. 83 
In what caſes a conditional promiſe will re: 


ſioner for years who has a ſhorter term. 
| 402 


Leaſe by tenants in common cannot be 


pleaded as a joint leaſe. 404 | 
Leſſor cannot cut trees, unleſs they are 
excepted in the demiſe. 552 
Determination of a leaſe at will, &c. 707 
_ Leaſe before purchaſe, where it will enure 
by eſtoppel. 729 
Leſſee makes an underleaſe to commence 


from his death. 737 
See Date, Ejeckment, Pleading. 
Powers, Traverſe. | 

| Leet. 


The ſteward may fine a man preſent, re- 
foſing to take the oath of conſtable. 70 
Cuſtom mult be alledged, to diſtrein for a 
fine in a leet. 71 
Preſcription muſt be laid, for chuſing a 
conſtable in a particular method. 94 


See Traverle. 


Libels. 


Indictment for publiſhing a libel contained 

in a petition to parliament, or in an af- 
. fidavit. 341 
Writing makes the libel, 416 
Copy of a libel lawfully made is not a 
libel, | 417 


| eje&tment on a mortgage, where the in- 


vive a contract againſt the ſtatute of li- 
mitations. ö 389, 422 
An aſſump/it not revived againſt the ſtatute 
by a conditional promiſe. - 
Acknowledgment of a debt not ſufficient 
to avoid the ſtatute of limitations, though 
it is evidence of a promiſe. 422 
A debt may be preſerved from the ſtatute 
of limitations by a clauſum fregit 're- 
turnable in the Common Pleas. 434 
When an action is brought within the 
time of the ſtatute of limitations, and 
abates; a ſecond action muſt be brought 
within a reaſonable time. ibid. 
The continuances of a writ muſt be ſet 
forth in replying to a plea of the ſta- 
tute of limitations. 435 
A clauſum fregit in another county will not 
avoid the ſtatute of limitations, other- 
wiſe of a plaint in an inferior court re- 
moved by habeas corpus. 553 
The ſtatute of limitations is no bar to 


tereſt has been paid, 740 
See Eſetment, Journeys accounts, 
Pleading, Pꝛobtbitton. 


Livery, See Leaſes, 


London. 


London. 
Trading during appreneicethip forſeics the 

right of freedom in Londow. Page 383 
— 
children. 


ing to elect ſheriffs of London 
2 
n an not 

ſheriff of London the reaſonableneſs of 
the excuſe may be controverred. goo 
By flat. 32 Hen. 8. c. 42. the company of 
barber-ſurgeons in London muſt have 
one warden a iſing — 1 


177 


Mandamus. 


In an action for a falſe return, it is not 
material whether the writ ought to have | 


been granted. 126 
A number of perſons, who join in proſe- 
cuting a mandamus to regiſter the certi- | 
ficate of adiſſenters meeting-houſe, may | 
join in action for a falſe return. 127 
A peremptory mandamus is not to be 


granted upon a judgment for a falſe re- 


turn in another court. 128 
Mandamus to grant adminiſtration, does 
hot lie, till a party has- applied for it 
in the ſpiritual court. 262 
To admit a freeman, ſhould be ad privi- 
legium, not ad locum et officium. 338 
In a return to a mandamus to elect, the cor- 
poration return a different conſtitution, 
they muſt deny the conſtitution recited 
in the-writ. 481 
No mandamus lies to delegates, to admit 
allegations. 544 
In return to a mandamus, that the party | 
had not taken the ſacrament within a 


e*1 , 


* 


2 


comtained in the — — — 


election, there 


— b eee har was 


6 may be directed to — 


4. — by their names of of- 


miſnamed in nd — 
See ommation —_— — 
Joining in ation, Ret 

wits, Ulis. 


Pariners, see Admiralty. 
Marketa. See Falrg, 


Barriage, 

Of a ſiſter's -baſtard daughter puniſhable | 

in the eccleſiaſtical" court, and no pro- 

4388 68 

See Affumplit, Baron and feme, 
Frauds, 


Maſter and ſervant. 
Treſpaſs will not lie for taking his negro. 
3 146 
If trover will lie for a negro. 147 
A man gives money to his ſervant to buy 
| a. and the ſervant buys upon credit, 
the maſter is chargeable. - 225 
A romiſſory note of a ſervant will char ge 
is maſter, if the money came to he 
maſter's uſe, though he was not intruſted 
to give ſuch note. Izbid. 
Maſter indictable for a nuſance done by his 


ſervant. 264 
The owner of a cart is liable for damage 


of 


done by his ſervants. 739 
See Evidence, Murder. F | 
Pemozandum. 
In what caſes amendable. 824) 68 3 
van 


- 


Nee wee ne” HOT 


- Wills, 
A miller takes more than cuſtomary toll, 
it is. 149 


Picnomer. See Name. 
MWiſpziſon. See Treaſon. 
Modus. See Tithes. 
Ponltrans de dyoſt. see Outlawyy, 
Mortgage. 


Covenant for farther aſſurance, does not 


, oblige to releaſe the equity of redemp- 


tion. 


4 


| 


See Limitation of ations, a N 
Murder. 
The ſtatute of ſtabbing, 1 Fa. 1. c. 8. does 


not extend to perſons preſent aiding and 
abetting. 141 
The words [not having then firſt ſtruck 
in the ſtatute of ſtabbing refer to the 
time of the mortal wound given. 142 
Where killing by him who did the firſt 
unlawful act is but manſlaughter. 143 
Death occaſioned by throwing a ſtone over 
a wall to fright people, not murder. ibid. 
Correcting a ſervant with a ſword is un- 
lawful, and juſtifies the ſervant's defen- 
ding himſelf. 
If killing in the reſcue of a man 
1y preſſed is murder. 
1 2 


| 144 
unlawful- 
ibid. 


Mis 'of the defendant may be 
pleaded after a full defenſe, but not 
after a general appearance and * 
11 
If miſnomer of the defendant can be plead- 
ed by attorney, without a ſpecial war- 
rant, by leave of the court. 118, 509 
Miſnomers not contrary to the warrant of 
attorney may 'be pleaded by attorney. 
118, 50g 
Judgment againſt a corporation by a wrong 
name is void. | 119 
The putting in bail is the act of the bai 
and does not eſtop the defendant from 
pleading a miſnomor. 249 
A grant to a knight by the name of eſquire 
is void. 303 
A grant to a man by a wrong name may 
be good, /i conſtat de perſona, but the 
demonſtratio perſonae muſt appear upon 
the face of the grant. 304 
What foundation will ſupport a name by 
reputation. 301, 304 
Names of perſons not chriſtened are ſur- 
names only. | 305 
Mifnomer of the defendant pleaded by at- 
torney. 50g 
Plea of miſnomer by attorney may be re- 
fuſed, but it is no cauſe of — 
ibid. 
becauſe naming 
y two chriſtian names. 


An indictment er 
the defendant 


see Amendment, C 
damus. | 


562 
o2pozations, Pan- 


Negro, See after and ſervant. 
gro. See Y 110 


contained in the FiksT VoLUME. 
Nil habutt in tenementis. See 
þadutt in Rent. 2 See Faller, Judg- 


Nill uus. 
„ ng Nuſance. 
A plex in abucemen maſt be eder he e 
e 8 my 
See Amendment, Damages. — 
inen Yor a nuſance iy , plates, 


Nolle poſequt. 


The clerk of the crown. cannot enter a | See Certainty, - 
— * an indictment, without AQuod MM... 
ve of the attorney general. | 
See Retrarit. _- — — — | — 


Non compos. 4 dom and void- Oath. See Jurigdi#ton. 


Non eſt kactum. See Evidence, ; Officer. 


Nonſutt. See Coſts, Eſſoius. AT the will of the King cannot deter- 
mine the will. 51 

Nontenure. Office at will may be forfeited. 52 

An office not grantable by parol, eſpecially 


A tenant who comes to the land by act in] for life 159 
law, and not by purchaſe, pending the Nomination of an officer by parol may be 


writ, may plead nontenure. 229, 476 by cuſtom or ſtatute. 1563, 164 
Notes. See Bills of exchange, 99a, | ne of a1derman may be reſigned wit 
fer and ſervant, Trover. Reſignation of an alderman by letter is re- 
vocable, before the place is filled up. 
Notice. See Clerk of the peace, Copyold, 
Muſt be ſpecially averred of a man's being | Eſtates, Gzant of the Ring, 
1 elected rau 71 
proviſo in a dee ulating the manner 
of « notice, the notice muſt be Dinar. 
pleaded according to the proviſo. 421 On a plaint againſt him the -inteſtate's 
Cafe does not lie for keeping a fierce dog, goods cannot be attached. 56 


Sc. without the defendant's having no- Cannot maintain an action in right of an 

tice. 608 | inteſtate. 57 
Caſe does not lie for miſchief done by an See Schools. | 

ox, Sc. at paſture, without notice of 


his miſchievous quality. ibid. | 
See Alignment, Baron and feme, Dutiatme. 
Diſtreſs, Erroz. On error to reverſe outlawry for felony, a 


tire facias muſt be ſued againſt all the 
lords mediate and immediate, unleſs the 
| 9 M attorney 


Audum Patum. see Aſumpſit, 


33 Hen. 8. c. 13. 592 
On a writ of error to reverſe an outlawry, 


bail may be put in at any time before 
the reverſal. 606 
See Etro, Time. 
Of the condition of a recogniſance granted 
in a term. ſubſequent to the declaration. 

| Cs Rs . 84 

On plea of another action 8 in 
the ſame court, ayer may be prayed of 

——— —_— 


the record. - 
On the defendant's not giving oyer the 
_ plaintiff may ſign judgment as for want 
of a plea. 
See Intendment. 


8 


Parteners. 


Parco frafto, See Atton, Traverle. 


Pardon. 


HE King's power to pardon cannot 

be extinguiſhed. * "as 

IIl practice in a phyſician is diſcharged by 
a general pardon, 215 


Solicitation of chaſtity excepted. out of an 


act of pardon under the words, adultery 

and other enormous crimes. 637 

An act of pardon, though it may be given 

in evide nce upon the general iſſue, is 

not to betaken notice 
2 
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ibid. 


See Avowyy, Czetment, | 


by the court in 


See Pylbilege, Statuten. 


Parſon, See Evidence, Pzohibition, 


Partttion. 


Jointenants of an advowſon may make par- 
tition to preſent by turns. 836 
Coparceners of an advowſon may make 


partition by parol. 537 
See Ctroz, Marrantp. 
Payment. 

To. what account a general payment may 

be applied. | 4» 287 


A man is receiving money, he counts, part 
| of it, and puts it in a bag; it is his 
cov property, and he ſhall bear the loſs 
x | 330 
Payment after the day, no diſcharge of a 

bond at common law. 383 
Payment to the treaſurer of a ſociety is 


payment to the ſociety. 59 
'See Aumpſit, Executoꝛs, Tender, 
Gerdit, 
Peerage. 
Averment of peerage. 14 
See Ponours. 5 


Perjury. 


Perjury. 
Cannot be committed in a point immate- 

rial to the iſſue. tags 357 
Perjury, where a man ſwears to his _ 


In ; the is 
ms 
1n an aQtion -upon the ſtature for perjury 
the plaintiff muſt ſhew his damage, 
. otherwiſe in indictments, &:. 2658 
Perjury in a point circumſtantially mate. 


nals 2630. ibid. 
2 — 
of a place is not ſuffici averred, an 
innuendo will not help it. 259 
Perjury committed in a cauſe of ſpiritual 
conuſance is puniſhable in the ſpiritual 
court, 

If perjury in the ſpiritual court is puniſh- 
able at common law. ibid. 


_- Phyſicians, 


451 | 


iſſue, not to be ſpecially. 

A matter that admits the — 1 
and avoids it, though amounting to the 
general iſſue, may be pleaded, uſe 
it gives colour. | 566 

In caſe for a falfe return the defendant 

pleads that the return is true,, ill be- 

cauſe amounting to the general iſſue. 125 


Payment may be pleaded to indalitatus aſ- 


ſumpſit, becauſe it admits, there was 
once cauſe of action; - - 217 


The college, or the preſident, may ſue for 
the penalty for practiſing without li- 
cence. 153, 680 

Juriſdiction of the college. 466 


A graduate phyſician of Oxford cannot | 


practice in London without licence of the 
college. 


7 472| 
See Certafnty, Commitment. Par⸗ 


Don, Becozds, Traverſe, 


Pleading. 


Si ad billam reſpondere debeat, is an ill con- 
cluſion in abatement, but proper to the 
juriſdiction. 64 

Where in replication to a plea in abate- 


ment the plaintiff may tender an iſſue, 


or conclude with an averment, at his 
election. Re 101 
The concluſion makes the plea, and not 
the introduction. 337 
In a replication to a plea in abatement, 
which tenders an iſſue, the plaintiff may 
pray his debt and damages, and it is no 
diſcontinuance. | 
Matter of bar introduced and concluded as 


| 


339» 594 


Plea of detainer for ſalvage in trover, bad 
on general demurrer. ..  Jog 
Onerari non, a bad form in a plea in bar, 
that. admits there was once a cauſe of 
action. enen 
Want of giving colour is aided: by a reph- 
cation, but not by a general demurrer. 
BY 55 
A man pleads the general iſſue, and it is 
not entred; he may waive it, and plead 
ſpecially within four days, Sunday not 
reckoned. | & 46 674 
Payment of part puis darrein continuance 
may be pleaded in bar for part, but not 
in abatement. 691 
Plea puis darrein continuance is a waiver of 
the former plea. 693 
Plea puis darrein continuance cannot be re 
ceived contrary to an implied admiſſion 
in the former plea. 266 
If plea puis darrein continuguce can be 
pleaded after ademurrer. ibid. 
Departure, what? 30 
Diſcloſing new matter in the replication, to 
fortify the declaration, is no en 


in abatement is a plea in abatement. 393 


Per- 


A Table 


the Principal Matters 


Performance of an award pleaded general- 
2 cal pero ah ” 
A mes contin eee ns 


” -7— = rd 


Page 411 
Heir or not is not iſſuable. _ 
Conviction of recuſancy plended. 243 


Where the plea confeſſes the duty, and 
iſſue is joined upon an immaterial poi 
and found for the plaintiff, he ſhall have 
judgment. 390 

New aſſignment ertra viam in the ſame 
cloſe need not ſay al. quam in barra. 

| I, 551 

Where in aſſigning the place of 22 
in a replication it is neceſſary to ſay al. 

quam in barra. 551 

Want of defenſe aided by general de- 
murrer. | 282 

In quare impedit letters patent to a ſtranger 

may be pleaded without a profert in cu- 
ria. 296 

Letters patent inrolled in the ſame court 
may be pleaded without a profert. 299 

A ſtranger to a deed may plead non conceſſit, 


See —* ſſumpat. 
vary: _ and tale, Cer- 


tainty, Conditions. Copyholy, 

De Demurrer, Executozs, 

E Intendment, Judg- 

ments, Leaſes, Tien 

|  Werchants, Name and miſo. 

mer, Nontenure, Notice 
et 


ſa , Nu: | 
nce, Oper, 5, epleader, . 


vilege, Recozds, Re 
ME 
Uſes, CUrit. —_ 


Precept in nature of a ſcire facias againſt 
the pledges. 278 

The ſheriff cannot take gage inſtead 
pledges. | ibid. 

Bond to the ſheriff upon replevin, to make 
return, c. inſtead of pledges, good. ibid. 


but not non eſt factum. 356 
A party to a deed cannot aver the deli- 3 Poor. 
very of it before the date. ibid, A father 18 obli ö at common law to Pro- 
Plea of aſſignment over by aſſignee of «| vide for his children. £4 
term ought to ſay poſt aſignationem, &c, | An p_ ariſh is determined to be 
but that fault may be aided by pleading } the laſt legal ſettlement, they are con- 
over. 367 | cluded. 394 425 
Where deeds ought to be pleaded accord- | Children under ſeven years of age may be 
ing to their operation. 403{\ removed with the mother for nurture, 
Omiſſion of profert of an acquittance, ill | but ought to be maintained at the charge 
in ſubſtance. 692 | of their own pariſh, OE 
A term ſhould not be pleaded in a bar by Service for a — under ſeveral hirings may 
a general poſſeſſionatus. 707 | gain a ſettlement. 426 


In replication of a clauſum fregit to a plea 
of the ſtatute of limitations, the conti- 
nuances muſt be ſhewn. 01 

Adminiſtrator durante minori aetate of an 
executor ought to ſhew, that the execu- 
tor is under che age of ſeventeen z but 
the omiſſion 1s aided by pleading over. 

| 409 

In pleas and avowries, the commencement 
of particular eſtates muſt be ſhewn. 334 

Promiſe to bring a ſoldier back in ten 


\ 


A pariſh is diſcharged of a pauper upon an 
T peal, a third pariſh may ſtill ſend him 
thither. 513 

In an order for removing a poor perſon, 
there is no need to adjudge that he is 
likely to become chargeable. ibid. 

Places extraparochial are not obliged to re-- 
ceive poor perſons by the ſtatute 43 Eliz. 


c. 2. 5 549 
Settlement of a poor child by its birth. 567 
An apprentice aſſigned gains a ſettlement 


days, plea that he died within ſix days, | 


with the ſecond maſter. 683 
| A 


contain in the FiuksT VOLUME. 


.be | 3 
ſhall be intended in execution. of his au- 
thority; otherwiſe if he has an intereſt. 


660 
See Leaſes, 


Pꝛerogative. 


The King's title to. a preſentation by office 
may be controverted without traverſing 
the office. | 201 

A party who claims the King's right, can- 
not waive a demurrer, as the King may. 

211 


All fines for offenſes belong tothe King, 


but may · be; granted. 214 
The King's power to pardon cannot be ex- 
tinguiſned. a ibid. 


See Execution, Jointenants, Par⸗ 
don, Pzeſentment, Reſervation, 


Taxes. 


Mieleription. 
A corporation may preſcribe by à que 
eftate in their borough. 386 
Occupiers cannot preſeribe for an intereſt, 


.as common, e. 406 
See Cozpomtions, Cuſtom, Leet, 
| P lbitlon. 


Pielentment. 


A parſon is promoted to a biſhoprick, the 
ing ſhall preſent by prerogative. 24 
The prerogative to preſent to a benefice 
void by promotion is not barred by a 


| 270 
Where a man does an act, which can oniy 


| debtors act, who is notintituled to it. 3 


| ind — ſequeſtration of the office 


| 


| 4 
The Tower is a priſon within the habeas 
Reſcuing a man committed for ſuſpicion-of 
1 2 what — ibid. 

to poſſeſſiom of to 
the 3 ä 3 pos 
Priſoners for may be kept where the 
ſheriff pleaſes, but not malefactors. id. 


of warden of the Feet, to fatisfy a judg- 
ment. ö 233 
In what reſpects the ſheriff may frave a 
priſoner lawfully / in ward after the re- 
turn of the writ. | 


353 

See Commitment, Eſcape, 9 

_ pus. 
 Pilvlege. | 
Filing an original againſt a member of 

liament. no breach of privilege. 77 
Is not allowable in actions gui tam. 27 
Pleaded after a ſpecial imparlance. 93 
Pleaded in ouſtodra marreſcalli. ibid. 
One in cuſtody of the marſhal may plead 


privilege, either againſt the plaintiff at 
whoſe ſuit, &c. or againſt any other. 
1 135 

A man waives his privilege at the ſuit of 
one plaintiff, he waives it as to vn 

Wh 

Waiver of privilege muſt be replied, and 
relied as an eſtoppel. ibid. 
Privilege pleaded with a writ-cannot be de- 
nied. 337 
An attorney ſhall have privilege in ſuing a 
member of the univerſity. 342 


The privilege of the 
ſerjeants and their Þ 
22 S writ ; of the 
F Pax 399 
ese 


3 
Privi leaded the clerk of the'Þ 


Pzoceſs, See Erroꝛ. 


Pyofert in curia. Sce Pleading, 
Tender. 


Pyꝛohlbition. 


To the ſpiritual court for to 
give coſts to the wife againſt the releake 
of the huſband. 74 
The ſpiritual court may proceed for words 
ſpoken in London, importi — laſcivious 
actions, which do not nece ily imply 
whoredom. „ 109 
To ſtay a ſuit in the biſhops court againſt 
a man living in a peculiar, 123 
To ſtay a ſuit founded on a union, where 
it is void, ſince the ſtatute 37 Hen. 8. 


1 6 21. 19 


or words not of eccleſiaſtical ſcandal, 212 


Suit for cutting elms in the church-yard, 
prohibition on ſuggeſtion that it was his 
freehold. ibid. 
No prohibition ſhall be granted, where 
the ſuggeſtion appears to be falſe, 220, 

58 
Granted, where proof by one witneſs of 
payment of a legacy is not allowed. 220 
A creditor barrable by the ſtatute of limi- 
tations may cite an adminiſtrator to ac- 
count, | 232 
A parſon cannot ſue in the eccleſiaſtical 
court for words which a lay-man might 
not ſue far, unleſs they reſpect his func- 
tion. 236 
Prohibition to a ſuit for calling a man 
Beelzebub. 397 


To a ſuit for calling a parſon blockhead | 
and knave. 423 | 


A libel in the ſpiritual court is founded 
upon a cuſtom, and the cuſtom is de- 
ned, and the court adjudges that there 


. "40H 


| Error does not lie on denying « 


-#- is no ſuch cuſtom ; W ſhall 


atcor- | NE prokibirion io the admin fry 
a copy of the Hbel. 
Protibidon to « ſule for charging « perſon 
with the pox. 
Suit in the court for 
was never married, and what is her hope- 
Suir may be in che iel * 
may court for a tax 
for a church, but not for 
building a church. 512 


Moron for a prohibition to the Chancery, 
ror i: 


upon a ſuggeſtion. - 
If a prohition is of right, or Ade 
8 
A "fake for an eccleſiaſtical duty ma * 


founded upon a preſcription in — ſpi- 
ritual court. ibid. 


The ſpiritual court cannot compel a debtor 


to pay money to an adminiſtrator, 585 
A vicar libels for tithes, denying it to be 
a vicarage is a proper ſuggeſtion for a 
prohibition. 387 
In order to obtain a prohibition to a ſuit 
for a mortuary the cuſtom muſt be de- 
nied in the eccleſiaſtical court. 609 
A woman may ſue in the eccleſiaſtical 
court for calling her huſband cuckold, 


637 
Prohibition to a ſuir in the eccleſiaſtical 
court for the regiſter's fees. 703 


Prohibition to a ſuit for calling whore in 


London, where the parties live _ Vo 
London. 


See Admiralty, Church-wardens, Er: 


ro2, In erio? courts, Jotniiig ft 
anon, Parklage. 


Pꝛopertp v. See Evidence, Game, 
dapment, Soll, Creſpaſs, Tro- 
er. 


Pꝛout patet per recoꝛdum. See a 
ment. Sclire kactag. | 


| 5 Quabers 


contained in the F 


Quakers. 5ee Dilenters. | 
Quare impedit. 
on IRC 


patron has had as 
may declare, that he was ſeiſed of every 
ſecond turn as in groſs. 200 
In impedit for a united church, whe- 
the muſt ſhew a 

tion, either to the united church, or to 
one of the old churches; 201, 202 
In what caſes a preſentation need not be 


See Qlartance. 
| Quod permittat. 


Lies againſt the terretenant, though the 
nuſance was erected by a ſtranger. 277 
See Certainty. 


Quo warranto. 


Proceſs and judgment in quo warranto 
informations. 


and 
426 


| 


| 


1 * 


Rates, See Churchwardens, 
Becozds. 


H E practice of entring a recordatur, 

to prevent the altering a record, is 
diſuſed; but they make a rule, that all 
things ſhall remain in ſtatu quo. 211 
The eſtreat in the Exchequer is not a re- 
cord, but only minutes. 243 


A record of the college of phyſicians may 


be pleaded without a prefert in curia. 


253 
Another action pending pleaded in abate- 
ment, is goo 
was true at the time; otherwiſe of a re- 
covery pleaded in bar; and the judgment 
zs afterwards reverſed. _ 
Judgment of reſpondes outer on failer of 


2011 


upon nul tiel record, if it | 


IRST VOLUME, 
Where nal tel record is pleaded of a re- 


Page 550 
A record is underſtood to be made factee 
„„ as the facts 
are . 


. 11 
ery is good, in which the tenan - 
aecipe id made tenant of the 
ore the return of the ſum- 
moneas ad warrantizandum. 227, 475, 


4 
The recompenſe in value does ——— 


him in reverſion. 478 


Relation. See Extingulſhment. 
Releaſes. 


A man | Ry 71. for à releaſe, this 
promiſe is not diſcharged by the _ 
235, 66 
General ſubſequent words in a tele Wal 
be reſtrained by foregoing ſpecial words. 
: 235, 236 
General words in a releaſe reſtrained by a 
particular recital. | 8 64 
A bond given to a woman, with condition 
to leave her a ſum of money, is not 
releaſed by intermarriagee. 515 
If a releaſe of all demands will diſcharge a 
bond before condition broken. 518, 522 
See Extinguiſhment, Deeds, Tenne. 


Remiſit damna. See Avompp. 
Remainder, 
A contingent remainder deſtroyed by 4 


fine will not be revived by reverſing the 
fine. 314 


record on a plea in abatement. 550 
' 


| 


1 A 


A preſont of entry 
; ae remainder. Page 314, 316 
remainder. 15 a 6 


tively. 495 
A deviſe to ſeveral perſons in remainder, 
and if the laſt dies none of the. others 
living, remainder over ; gives & veſted 
remainder. 323 
2 Evidence. | 


d Rent. 


\ 


Eviction of tithes a good plea to covenant 


= 2 of rent. 75 
MM.may be reſerved upon an aſſignment of a 


term without deed. 82 


Entry of the leſſor is no ſuſpenſion of the 


rent, unleſs the leſſee is evicted. 370 
Nil habuit in tenementis cannot be given in 
evidence, where the plaintiff has been 
in poſſeſſion. 1 
See Avawyy, Circuity of action. Di. 
ſtreſs, Jointenants, Reſervation, 
Tender. 


Repleader. 


Grantable, where the defendant pleads, that 
he did not undertake, to an action upon 
the promiſe of his teſtator. 134 

On a repleader all the ill pleadings muſt 
be ſet aſide. 16 

Where a verdict paſſes againſt the party 


that makes the firſt fault in pleading, no | 


repleader ſhall be granted. "290 
If the plea goes in diſcharge of the ac- 
tion, and iſſue is joined immaterially, 
and found for the plaintiff, there ſhall 
be a repleader. 391 
Repleader not to be granted after iſſue 
joined, and before trial. 707 


Replevin, 


Defendant pleads property in a ſtranger in 
bar, and has return. 217 
Lord of a hundred court cannot preſcribe 
to grant replevins upon plaint, 


A Table of the Principal Matters 
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219 


replevin, that the defen- 


a Fecor- 


| | 61. 
Withernam ſtaid on tender of damages 
ſeſſed. | 720 
See Traverke. 


| Requeſt, See Award, Breach. 


Reſcue. See Diſtreſs, Return of 
witts, Tfreaſon, Uenue. | 


Reſervation. 


A nolle proſequi does not amount to a re- 


traxit or releaſe, where there are-more 
defendants. 599 
2 | See Ejettment, 
'Retutn of wzits. 
Attachiari feci, or -attachiatus eft, a good 
return, h 21 
May be ſupplied by intendment. ibid. 


In caſe for a. falſe return to a mandamns, it 
is not material whether the writ ought 
to have been granted. 126 


turn of the ſheriff, and muſt bring his 
action if it be falſe. 184 
In caſe for a falſe return againſt a bailiff, 
that the ſheriff mandavit to the defen- 
dant pro executione inde is ſufficient. 190 


4 A 


1 


The King cannot reſerve a rent to an offi- 


cer removeable at will. 36 
Retrarit, 
Cannot be entred by attorney. 598 


Bailiff of a liberty is concluded by the re- 


A mandate cannot be 


i L 
x — —̃— — 


forma ſequen. good. 496 
Return of a reſcue, that: he was in cuſtody 
= ſheriff, — — from the bai- 
u 58 

Where 12 - 4 4 _”, 
fee and warned, after the award of exe- 
cution he cannot give the intail in evi- 
- dence on an ejectment. 590 
The return of a writ is always a day in 
court to the parties. 617 
An officer juſtifying under a returnable 
proceſs muſt ſhew that he returned it. 
632 


See Jntendment, Journeys accounts, 


Mandamus, Replevin. 


Riens per deſcent. See Aﬀets, Evt- 
dence. 


Blots. 


Where a riot is ſuppreſſed by juſtices . toge- 
ther with the ſheriff, an 
conviction is made upon the view, the 
ſheriff ought to be a party to the inqui- 
ſition; but if the rioters are diſperſed, 
the juſtices may inquire without him. 
215 


Inquiſition of a-riot may be taken after the 


month mentioned in the ſtatute. ibid. 
Three perſons are indifted of a riotous 


battery, and two only are convicted, 
they ſhall be diſcharged. 484 


See Jnditments. 
Rivers, See Mays. 


Rule of court. See Award, Evt- 


Salvage. 
(99Þs majhe detained for ſalvage. 
See leading. | 


3 


a record of 


| | 
Scire kaclas. 
Abated, becauſe ficut per inſpectionem re- 
cordi nobis conftat, i prout patet 
per recordum. 5 216 
Precept in nature of a ſcire facias againſt 
pledges in a county court. 278 
Scire facias againſt the party to the judg- 

ment may be in bac parte, againſt the 

bail muſt be in ea parte. 3 
Scire facias againſt an occupier after judg- 
ment againſt the caſual ejector. 6 


See Eſtoppel, Execution, Erecutozs, 


Interioz courts, Journeys Ace 
turn of wiirs, Statutes, 


Secretary of ſtate. 
ment. 


Sewers. 
The commiſſioners muſt obey a · certiorari, 


Ebidence, Pledges, 
Rfots, Trover, TUrit. 
Ships. Sce Admiralty, Toll. 


 [Significavit. See Excommunication, 


| 


2 20 Simony, 


counts, Outlaw, Pledges, Ne. 


Seals. see Gzant of the King. 
Seamens wages. See Admiralty. 
See Commit - 


469 


Sherif. See Commitment, Eſcape, 
Puſons, i 


. 
- 


A Table of the 


Simony. 


How far it is defined by the common law. 
Page 449 


Slander. 
Difference between adjeclive 


3 
Action for words ſpoken of a tradeſman de 
flatu ſuo. 610 


Doll. 


When a body hung in chains is conſumed, 
the owner of the ſoil ſhall have the gib- 
bet. 738 


Soldiers. 


Agent of a regiment is but ſervant to the 
colonel. | 101 
Leave of abſence to a ſoldier, good con- 
ſideration in aſſumꝑfit. 312 
A houſe that entertains lodgers 1s not a 
publick-houſe within the acts for billet- 
ing ſoldiers. 479 
See Oebt. 


Son aſſault, See Maim. 


Spiritual court. See Ecleſſaſtical 
perſons, &c. Pꝛohibition. 


Statutes and ation upon ſtatute. | 


Miſrecital of the title does not vitiate. 77 
Diverfis temporibus is too general on a pe- 
nal ſtatute. of 
Divers exciſable liquors, too general. ibid. 
If the ſtatute 31 Zliz. c. 5. of limitation 
of popular actions, extends to caſes where 
the inſormer has the whole penalty. ibid. 
A ſtatuie for diſcharge of poor priſoners is 
a publick act, 120 
Long and difficult ſtatutes may be pleaded 


| 7 
{ The ſpecification acts muſt be pleaded. 


generally, 


* 


ibid. 


P pre- 

cedents to be held at ¶uminſter Nov. 3. 
| 210, 343 
A ſtatute makes contracts relating to ſtock, 
Sc. void, unleſs they are to be perform- 
ed within three days; a contract to be 
rformed upon requeſ is voided, un- 

ſs a requeſt be made, c. 317, 673 
Contract to transfer ſtock upon requeſt is 


not within the ſtatute 8 & g Will. 3 


c. 32. 6 


3 


— 8 
Contra formam ſtatuti praedicti is ill, where 
the ſtatute is miſrecited. _ = 
Clauſes of time in a ſtatute commencing 
from a particular day may relate to that 
day, and not to the firſt day of the 
ſeſſion, 15 
Action on a general penal ſtatute muſt 
brought at the quarter ſeſſions, Cc. 
1 . . 372, 373 
Where miſrecital of aſtatute vitiates a plea. 
382 


| Statutes of compoſition are private acts. 


382, 390 


| The ſtatute 8 & 9 Vill. 3. c. 11. which 


gives coſts on a ſcire facias, did not ex- 
tend to writs eſte before. 383 
An information for maintenance, contra 
formam ſtatut. is ſent to Cheſter by mitti- 
mus to be tried, deſcribing it contra for- 
mam ſtatuti fadti, Ic. as in 32 Hen. 8. 

c. 9. and the verdict was ſet aſide for 
the variance. | 537 
The ordinance de terris menſurandis Is a. 
ſtatute. „ 
It is ſufficient to allege an offenſe in the 
N "_ of a _ 1 682 
perſon to whom a penalty is given by a 
ſtatute may have dab for i. : ibid 
An act of pardon, though it may be given 
in evidence upon the general iſſue, is 
not to be taken notice of by the court 
4 a 


contained in the Fir V OLUME. 


in collateral caſes, unleſs the act direfts | 
it. Page 709 Tender. 
Tnformation for making wooden buttons. 


we 54 muſt be pleaded with 
Zee Certainty, Coſts, 7s, = 


age 83 
Frauds, —M... — In- Where « man has refuſed to pay money 
dict ments, Limitation 


due, he cannot plead a made 


ar don, clans, | w 
1eſentment, 1. averſe, | Tender is only pleaable in bar of ds 
Steward, see Copyhold, Deputy. Tender at the day may be pleaded after 
Payi into court in — 
Sunday. rene 
A declaration ought not to be delivered on | rules are out. 398 
a Sunday, 705 | Tendernot pleadable to meruit. 255 


A citation may be ſerved on a Sunday. 706 1 not e bree in bar of a volun- 


before the ſtatute 21 Fac. 1. 
c. * — to prevent * 


Durpluſage. 2 
cattle. 


An inſenſible word in the per quod to ag- One tender pleaded to ſeveral avowries. 
gravate the damages, will not hurt. 102 429 


Praedif. rejected where » 195, J Covenantfor not accepting bank- ſtock may 


237 be maintained upon a tender without an 
The word [uon] rejected j In Aa ſpecial de- gactual transfer. 


441 
murrer. 238 | Where a man may diſtrain for rent after 
A fcilicet repugnant rejected. | 682] a tender, 641 
See Dtatutes. II a plaintiff may proceed for damages af. 


ter taking money out of court. 643 


Jointenants, Leaſes, Uoid and ney need not be paid into court. ibid. 


voldable. Tender can be pleaded to an avowry _ 

in excuſe of damages. 644 

Dulpenſion. See Ertinguiſhment, | Tender may be made of ſtock without an 
Rent. actual transfer. 686 


Refuſal muſt be pleaded as well as tender. 


Tall. See Effates, do be ſhewn. 688 
EF? | See Diffreſs, Replevin. 
Cakes. 


Timber. See Cop hold, Saat 


| Aden taxes how granted. 319 Ane e eales, Pꝛohibi⸗ 


The King hath an inheritance in tion, Treſpaſs. 
taxes to be granted. 320 


See Covenant. 


Time, terms, cc. 
at © | The court will take notice when a writ is 
Tenants: in common, See Jolnte- tte out of term, in caſe of moveable 
| nants. terms. 


2 an act done, the day is ee ibid. 
2 A 


Surrender. See Copyhold, Eſtates, | On a tender pleaded to an avowry the mo- 


687 
The time of a tender at the transfer- office 


Where fractions of a day are allowed. 28 1 
Where a computation of days is made from 


Fa 
1 
* 
" 


A Table 


A perſon is of age the day before his birth- | may mow the coarſe grals 10 ſeed then 
A 


— Page 480 
to inſure a life for a year 


the man's dying on 
"4 ng 


mon 

When the year of the King is well ex- 

preſſed, the amo domini W 
39 


Outla ry aſſigned as a breach of covenant, 

muſt 2 reign. 668 

A plea of entry by the demandant is not 

good, without ſhewing the time. 432 

See Certainty, Damages, Ejetment, 

Erroz, Expoſition, Statutes, 
Uer dict. 


Tithes. 

Milk uſed in the owner's houſe in another 
| pariſh ſh:il pay tithe, ſo of cattle for 
the plough. 129 
Tithe milk of common right is payable at 
the parſonage houſe. ibid. 
. Uberiores decimae, what? 1.30 
A county or hundred cannot preſcribe in 
non decimando of things titheable de jure 
„ 137 
Wood is not titheable de jure, becauſe nat 
Jof annual increaſe. ibid. 
Agiſtment of barren cattle is titheable ge 
Jure. ibid. 
Caſe lies for not taking away tithes. 188 
While tithes remain upon the ground, the 
owner of the ground cannot put in his 
cattle and eat the corn. 189 
A modus for the tithe of one thing cannot 
be a diſcharge of tithe of another. 242 
Tithe not payable of aftermowth de jure. 


1243 

Cuſtom of paying tithe milk at the houſe. 
_ 

ay the ninth day's milk, till a 

| lamb be . to bleat, ill. ibid. 
A man may be cited for ſubſtraction of 
tithes in the dioceſe where the lands lie, 
though he lives in another. 432, 534 
Modus, that if the parſon ſends a ſervant 
to pull part of the hops, he ſhall have 
tithe ; ill. 
Fithe of lambs not due of common right, 
unleſs there be ten. 677 


Cuſtom to 


Cuſtom, that if a pariſhioner feeds his ſheep 
his graſs till June or Auguſt, he 
1 


wich 


of the Principal Matters 


is broke | Modus 


| 


504 


in winter without tithe; void. 
25. in the pound of 


N 


Toleration. See Diſſenters. 


Toll, 
In claiming toll .for repairing a harbour, 


there is no need to aver that it is in re- 
385 
as to 
| 386 
perſon liable to pay toll 
| ibid. 


pair. 

A maſter of a ſhip is the exporter, 
payment of toll. 

Any goods of a 


are diſtreinable. 


Anchors and ſails of a ſnip are diſtreinable 
for toll. ibid. 
Cuſtom to paſs a ferry toll free. 494 


See Pills. 


Trades. 


Service of apprenticeſhip beyond ſea, and 
without deed, excuſes from the ſtatute 
5 Eliz. c. 4. 738 
See Indickcments, London. 


Traverfe, 


In eſcape the plaintiff in his replication 
traverſes the adbuc detinet, which was not 
alleged, and good. 39 

Of an immaterial allegation, ill. 42 

Defendant ſued as executrix, pleads in abate- 
ment, that ſhe is adminiſtratrix; ſhe ſhall 
not traverſe the intermedling before. 63 

In pound-breach the defendant pleads ſa- 
tisfaction of the cauſe of diſtreſs, and 
the plaintiff's licence; the ſatisfaction 
ought to be ſpecially: traverſed ; but a 
verdict for the plaintiff on a general tra- 
verſe will be good. | 104 

Where the plea makes the action local, 

the plaintiff may traverſe a material 

point, notwithſtanding the traverſe of 

the place. 121 

Where a man juſtifies in defenſe of his 
poſſeſſion, the plaintiff may reply, de 

| | injuria 


ay 


* 


comained in the FiksT Voi bu. 
— —— — 52 


propris, becauſe the 
— in = by — 125 


3 

In treſpaſs ind juſtification by command of 
— — 8 310 

replevin conuſance damage feaſant 
— — is traverſable, but not on 
1 
A y: FU 6 deliberatum 
uch a day, ought to traverſe that it was 

delivered before. 354» 356, 357 
The ſuppoſal of a writ or declaration is not 
traverſable. 355 


Matter not alleged, not traverſable. 39, 


355 
Matter alleged out of time is not tra- 
verſable. 356 
Where non antea makes a traverſe. ibid. 
In replevin, traverſe that the conuſant bo 
bailiff, aided by verdict. 
Virtute cujus including matter of fact, 1 
traverſable. 410 
* of an arreſt virtute a” is 
ill 465 
Matter within the juriſdiction of the col- 
lege of phyſicians is not traverſable con- 
to their determination. 467 
Preſentment in a court-leet is traverſable in 
replevin, — in treſpaſs, or in an action 
againſt the jud 470 
A wrong writ bs eaded to an action upon 
a bail-bond, the plaintiff replies a right 
writ, he ought to traverſe the other 
. writ, but it is well upon a general de- 
murrer. 562 
To an a for rent the plaintiff can- 
not plead de fon tort demeſne, and tra- 
—_ that any thing was in arrear; but 
ht to plead rien arrear. 641 
J oftification: on a publick act of * 
be traverſed generally. 700 
See - Executozs, 155 London, Pleading, 


Pꝛerogative, Treſpaſs, 


amputentur. 
| Lien enemy cannot be a 


1 


Treaſon. 


Poe] tiene for treaſon muſt conclude, 
contre — > Lan Page t 
If the muſt have, anda 


ſon. 


IA _ — away with his rider hurts 


ther perſon, — nor * 
—— uch. * : 


Omiſſion of contra pacem, ill. 25 
An aſſault is not juſtifiable in defenſe of 
one's poſſeſſion. 62 
Is juſtifiable in defenſe of a huſband or 
maſter. ibid. 
Does not lie for a nonfeaſance. 188 
Caſe will not lie for a ee as Ugging 
its, or cutting co 
Juſtification of impriſonment by proceſs is 
not a ſufficient juſtification of a battery. 
231 
Treſpaſs for fiſhing in his ſeveral fiſhery, 
_ —_ . without ſaying ſuos, 
we 


"OY this is aided by w—_—_ as 
alſo an ill ſpecial continuando. 240, 241 
Breaking a houſe or a hedge may be laid 
with a continuando, but not "ory 
down a houſe, 240 
Continuando cannot be of * looſe 
chattels, but divers diebus et you: 
Treſpaſs for killing cuniculos ſues in his 
cloſe, well. 251 
Cauſing the plaintiff's fiſhery to be over- 
flowed by pulling down the defendant's 
own wear, is a — and may be 
Joined with other 274 

9 One h 


a ſheriff 
ſhew the record 


breaking 
a cloſe. 608 
Barking of trees by the leſſee's cattle 


where the trees are excepted, is no treſ- 


pals. 5 239 
See Baron and feme, Certatnty, Co⸗ 
pyhold, Coſts, Diſcontinuance, 
Emblements, Expoſition Game, 
Impzſonment, Indickments, Ma⸗ 
ſter and ſervant, Dutſawzp, 
Pleading, Tender, Tithes, Tra: 
verſe, Writ. N 


Treal. | 


Baron or not, triable by record. 12 
Of peerage. 14 
New trial not to be granted in an action 
for negligently keeping his fire. 62 
Ne trial granted againſt the hundred. 63 
New trial not to be granted to the proſe- 
cutor in informations for perjury, on 
ibid. 

A jury ſworn at niſi prius cannot be ad- 
journed to the bar. 129 
If a venire facias de novo can be awarded 
after an imperfed&t verdict in a capital 
caſe. | | | 141 
The juries taking a map with them, which 
is evidence of one ſide, will avoid a ver- 
1 | | | 148 
Their taking an a& of common council, 
which is evidence on both ſides, will not 
avoid the verdict. | ibid. 
Trial by proofs of the life of the huſband 


in dower. 174 


| a material variance. 


A trial in the county where the aftion is 
vrought is good, though the iis wite 


r 
cution 45 


tie 


Does not lie for a loſt banle- note 
one who paid a conſideration for it. 

| | 17238 

See Bankrupts, Baron and keme, 
| Certaintp, Pleading. 


\ 


th. 


QAagrants. 


A Conſtable's vagrant rate can only be 
made upon one pariſh, unleſs it be 
in a town. 426 


_ Qarfance. 


Where a ſuit is to defeat a record; a va- 
riance is fatal, otherwiſe: where it goth 
only to a collateral matter. 132 

A quare impedit names a church eccigſia de 
Staunton, the declaration calls it Stauntou 
alias Staunton Fitæberbert; no an 

Bond for payment of money of Weſt Jenſey, 

declaration for money of England, a va- 
riance. | 1 699 

A capias is pleaded returnable coram do- 

mino rege apud Weſtmonaſterium,. on nul 
tiel record the writ produced is ubicungue, 

Fc. no failure. 10 702 

Omitting a part of an award that is good, 

715 


Anu 


contained in che FiksT VOLUME. 


Lands to lie in two pariſhes. 

Ir is neceſſary to ſhew in what 
ville lies. | | 

The venue for the git of the action ſhall 
be intended in the 


194 
233 


= * 4 


e ee ibid. 


Want of venue in a replication is ill upon 
a general demurrer. 344 


Aids omiſſion of contra pucem. 38 


If facts in a ſpecial verdi& can be taken |. 


in the order that they are found. 142 
Aﬀſſident for aſſidunt in a verdict in an infe- 
frior court held not to be error, becauſe 
in the finding of the jury. 148 
A verdi& is given for: the plaintiff upon 
an ill collateral ifſue,.he:ſhall have judg- 
ment. 168 
To a juſtification of taking cattle as a di- 
ſtreſs for rent: the plaintiff replies that 
they were not levant and couchant; 
though this is an ill ces, yet if 
the Kenda takes iſſue upon it, and 
it is found againſt him, the plaintiff 
ſhall have judgment. 170 
Want of laying the time in the declara- 
tion aided by verdict in a court baton. 


8 182 
Bis petitum aided by verdict. 


* 


See Abatement, Amendment, Attaint, 


5 15 
CL 
A 


241 


-4- 


- l 
* 

© 
: 


Averment, Certainty, EjeXment, 


ing, Repleader, Statutes, Tra- 
ap- (  Ulews See Colts. . l 7 
F 
A pariſh ſhall be intended a ville. 23 
See Intendment, Uenue. 
autos, 


IF a maſter of an hoſpital deprived by a 
lay patron without cauſe may have afſiſe. 
what law vilitors are introduced: 7 5 
heir power a bare authority. 7 


at acts amount to viſitatorial acts. 8, 9 
government not 


Corporations for publick 
; ſubject to viſitors. | EF Aer one 
-orporations for private charity ſubject to 
the founder and viſitor, bid. 
Heirs of the founder-viſitors in defablt of 


appointment. 


| _ thid. 
Viſitor may deprive, and hear appeals: ibid. 
His determinations not examinable in other 
courts. f ibid. 


Fw 4 


4 
. 


FI Union. > Yor, | 
The adyowſon of a vicarage in Landon IK 
; appendant to a rectory appropritte. 
| whether the appendancy 1 * | 


* 
= 


* 
A Table 7 — Pri pe] — 


dy the «ft of union of churches, Page 


In onion of churches of find vas the 
A Ante 


The Kings eee conſent 0 og 

5%e Pahidition, Quare tmpedit. 

Univerſities, See Phyſicians, Pyl- 
vilege. 

Qofd and voldable. 


A deed of ſurrender made by non compos is 
void. 315 


Ales. 


Of a recovery declared by a precedent | 


deed muſt be confeſſed and avoided, 
uſes declared by a ſubſequent deed may 
be traverſed. | 155, 289 
Uſes of a recovery declared by a ſubſequent 
deed ought to be —— averred. 155 
Uſes will not ariſe | 160 
Where uſes will ariſe — deed. 290 


The uſes of a deed precedent to a fine 
arol evi- | 


cannot be controverted by p 
dence, unleſs there be a variance in the 
deſcription of the fine. 155, 289 
Notwithſtanding a variance cen the 
deed and the fine, yet the fine is by 
conſtruction of law to the uſes of the 


deed, if nothing appears to the _—_—_— 


Infancy or coverture cannot be alleged 
againſt a deed which leads the uſes of a 
fine. ibid. 
A deed of huſband and wife, that all 
agreements relating to ſuch lands ſhall 
ceaſe, will not revoke a former deed 
leadin \ Jon uſes of a future fine, unleſs 
there be a variance. ibid. 
A deed ee to a fine eſtops the 
conuſor and his heirs, but not a ſtranger. 
Rs . 

Where a fine varies from the deſcri 4 
a former deed, a new deed will lead the 
uſes. _ 


The riſe of uſes. 


What deed will lead the uſes of « fine. 134 


E 
144144 K«% Page 
The in Wales taken notice of 

as & court by the King's Bench. x56 
In a ſuit in an eccleſiaſtical court in #ales 
for 6 words the fignification need 
not be averred, | 233 
See Certtozjarl, 
Mar. 
The court muſt take notice of exceptions 
in a declaration. of war. 283 
# 'Warraiits. 


A warrant directed to the conſtables ge- 
nerally, cannot be executed by. a con- 


A conſtable may execute a warrant out of 
his liberty, but is not compellable to do 
it. 736 
Impriſonment for nonpayment of taxes is 
not juſtifiable on a general warrant. 
See Amendment, Arreſts, Averment, 
Evidence, Juſtices of prace, 


CUarranty. 


wht. Deſcending upon an infant does not bind. 


35 

Extinet by partition. 360 
A man poſſeſſed of goods affirms them to 
be his own, it amounts to a warranty. 


593 
Caarren, See Game. 


Wap. 


A man has a way to his cloſe, in what 
1 caſes he may uſe it to go farther. 75 
1 


ble of common right 725 


ſtable out of his own precindt. 546 


wag cn the banks of navigable rivers 1s 


2 Where 


goods is no wi 


raithernam. See Dittreſs, 
\ replegtando, Replev 


Witneſs, 


A man | that had ſtood on the. pillory re- | 
ſtored to his credit as a rue 
general pardon. 


» 


Son of a legatee no witneſs in the ſp ird 
court, but a third witneſs to a 
nuncupative youre the n of 
frauds. " 85|. 

Son of a contingent Ie; cannot her : 


witneſs in the ſpiritual court, 


On an indictment for a cheat ih 1 1 


a note, the party defrauded is no witn 


no more than in forgery or perjury. 396 
A deviſee is not a good witneſs to a will 
within the ſtatute of frauds.” 


will, ill he has releaſed, _ 


off T MN. 


Wreeked goods are nor able to cuſtom. 
4 Grant of wreck to the lord admirat as ap- 


— 


* 


| Treſpaſs 


597 | 
A legatee cannot be a witneſs to prov os ; 
" | 


A erode who pid is a ves on pw 


388, 301 


th, his _ will not pals 
nging to the King's manor 
\ by preſcription, . | 473 


at 


TS 


by 


$* 


U 
7 / 
5 


Urit. 


e bona et catalla cepit, tits. 
a cow, ill after verdict. 4 
Ye ot that a writ iſſued 


e tefie 


411 
91 If a yay — juſt a writ not de- 

liyered to we” by by! ibid. 
The court cannot give 2 of a writ 


upon a recital, without having the writ 
before them. 4 618 


Want of fifteen days between the 79fe and 


7 


ratipn ( 


[If 42 


| 


- pleading; in chief. 
See Abatement, amendment, 
ment, Evidence, Fozel 
«7 tachment, Intendment, Latin, 
Limitation, Mandamüs, Re- 


earn, of ab Carlance, 
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wer. 
n at- 
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. return of an original made good by 
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